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THE following Furidical Arguments and Collections are ſub- 
mitted to public notice by their author, under the impreſſion, that 
however faulty or defettive they may be in the manner of execu- 
tion, the matter contained in them may not be wholly uſeleſs or un- 
important, or at leaſt not ſo to the learned profeſſion to which he 
has the honor to belong. 


* 
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Ii the ColLIECTION OH TRACTS RELATIVE TO THE 
Law or ENGLAND publiſhed ſome few years ago, and in the 
late publication of the TREATISE ON THE JURISDICTION OF 
THE LoRDps Houst oR PARLIAMENT by LoR D Cuiee Jus- 
Tice HALE, the author of the pieces in this volume was carried 
into great length of preface. But in the preſent inſtance he ſees 


no demand upon him, either ſo to detain others, or ſo to exerciſe . 
himſelf. Here therefore his purpoſe is ſimply to apprize the rea- 
ders in a ſhort manner, what is the nature of the ſubjects treated 
in this volume, and thus to enable ſeeing haw far its contents are 
| lkely to be intereſting. 


A > | The- 


1 | PREFACE. 5 
The F1RsT article is an opinion written in 1793, upon the com- 
mitment of two gentlemen by the houſe of lords in Ireland, in the 
way of puniſhment, for a contempt and breach of privilege. 
The offence charged was publiſhing a paper, which reflected upon 
the proceedings of a ſecret committee of the Iriſh lords appointed to 
inquire into the cauſes of rifings in various counties in Ireland. 
In the paper, the publication of which cauſed this commitment, the 
imputations were, that the committee had groſſly exceeded and 
abuſed its power, — by adminiftering oaths, — by enforcing witneſſes 
to anſwer interrogatories criminating themſelves, — and by exa- 
mining witneſſes, to ſupport proſecutions depending, and at the ſame 
time unconnected with the cauſe of the tumults the committee was 
appointed to inveſtigate. Exclufrue alſo of theſe imputations, the 
paper contained ſome doerines, denying the right to various powers 
exerciſed both by the whole houſe and its committees : for it denied, — 
the right of the whole houſe acting legiflatively to admin: Her an 
_ oath, — the right of the whole houſe acting judicially to delegate to 
à committee, hes right of @ committee proceeding judicially to act 
in ſecrefy, — and the right, either of the houſe at large, or of a 
committee, to exhibit interrogatories tending to criminate the party 
examined, except at his own deſire and to purge him from contempt. 
For theſe imputations and doftrines, which were mixed with con- 
fiderable aſperity of language, the two gentlemen were ordered to 
attend the Iriſh houſe of lord; and upon confeſſing, that they had 
authorized the printing of the paper, they were adjudged by the 
houſe to be guilty of a contempt and breach of privilege,. and were 
ſentenced to impriſonment for fix months and to pay a fine of 
oo. a- piece, and not to be diſcharged till. the fine ſhould be paid. 
Such was the caſe, upon the reſult of which the opinion was taken. 
TA. 
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The chief queſtions propoſed were, on the legality of the commit- 
ment, and on the relievableneſs againſt its effeft by reſorting to the 
 aorit of habeas corpus. But, in 1oriting upon thoſe. points, the 
author was in ſome degree called upon, to confider the antiquity 
and nature of the juriſdiction of both houſes of parliament in 
England over contempts and breaches of privilege, the extent 
of ſuch juriſdiction, and the manner of exerciſing it; and in this 
latter reſbect, the power of our houſe of lords in contempts and 
privilege to impriſon beyond the ſeſſion, and the power in fuch 
caſes to impoſe fines. He alſo found it expected from him, that 
he ſhould explam himſelf, on the competency of the judges to exa- 
mine into the legality of an.impriſonment under an order from either 
of our houſes of parliament ; and that he ſhould conſider, not only 
the right of ſuing out the writ of habeas corpus for relief againſt 
any exceſs in ſuch commitments, but how the exerciſe of that right 
was attainable independently of the provijions in our habeas corpus 


act of the thirty firſt of Charles the ſecond. Accordin gly the rea- 
der will find in the firſt article of the volume ſomewhat referable 
to all of theſe conſtitutional ſubjefts. He will alſo ſee, that the 
author riſked diſclofing his impreſſions, with as much fullneſs and 
explicitneſs, as could well be expected in a profeſſional opinion upon 
points of ſuch delicacy. 


- 
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De 82conD article of the volume conſiſts of two arguments in an 
equity cauſe, in which the chief point was on the efficacy of a con- 
dition of marriage annexed to a legacy of money in the public 
funds. In the deviſe of eſtates of inheritance or freehold in land, 
conditions of marriage, not prohibiting it or aiming at celibacy, 
are allowed to avail. But it has long been a ſettled doctrine in 


a 2 our 


iv P R EF A c E. 


- 


eur courts of equity, \ exerciſing its concurrent juriſdiftion over 
legacies of perſonal eftate, to treat conditions exacting marriage 
with conſent as mere threats, and as ſuch inaperative, except 
where on breach of the condition the legacy is given over to another 
perſon, and this doctrine had been lat terly underſtood to involve 
conditions PRECEDENT equally with thoſe SUBSEQUENT. I was 
material to. the parties, for whom theſe two Arguments were 
framed and delivered, to examine the foundations of this doctrine 
IN. TERROR EBT, 70 queſtion its propriety, and to circumſeribe its 
limits. — The Firſt Argument is chiefly occupied in detecting the 
errors, under the ſhelter of which the doctrine was in/inuated inta 
our ſyftem of equitable diſpenſations, and in expoſing the inconſiten- 
cies in the manner of receiving and applying the doctrine; and for. 
that purpoſe it is attempted to be ſhewn, how miſtaken the ſupp3- 
Ation ts of its being a doctrine, for which either the Roman law 
or our ecclefiaſtical juriſclictian is reſpon/ible, and how ftrangely 
our courts of equity have at the ' ſame time received and in ſome 
meaſure avoided it.— The Second Argument is occupied in ſhewing 
that, hawever irrevocably eſtabliſhed the doctrine might be for con- 
ditions SUBSEQUENT, there was an opening for exempting PRE- 
CEDENT conditions from. its operation; though be could not deny, 
that latterly there had been at leaſt the appearance of. overruling 
ſuch a diſtinction. — The reſult of the cauſe was a decree 2 pport- 
ing the marriage condition; and from. the printed report of the 
| Judgement, it ſeems, as if the very eminent judge, who decided 
- the cauſe, did not ſuſtain the condition merely as a ent one, 
but proceeded on the foundation of ſupporting all conditions not im- 
Poſing reſtraints 1 to the Kale of our law Concerning 
e 
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PREFACE V 


The. THIRD and FOURTH articles are Two Arguments, framed 
by. the author as one of the counſel for the late Duke cf Chandos, in 
2 litigatian, for an eſtate in Ireland of very great value, with the 
claimants under a perpetually renewable leaſe for lives, which 
had been granted by a collateral relation of the Duke early in the 
preſent century. - The firſt of the two arguments was for the 
duke's LEGAL title upon a ſpecial verdict depending before the 
king's bench in Ireland. It comprizes ſome reaſoning, with ſomæ 
flatement of authorities, on the flriftneſ5 of our law in the Execv” 
T:0N, OP POWERS, more eſpecia.ly thoſe of making and renewing 
leaſes ; : on the neceſſity of ASSENT of the lefſee in the life-time of 
the perſon executing a renewal; on the inapplicabil ty of the doc- 
trine of RELATION to ſupply ſuch deficiency by afſent aſter death 
of a perſon leaſing und r a power; and on the EFFECT or Ac- 
CEPTANCE OF RENT in the caſe of challengeable lea os, and on the 


diſlinttion between volD and volDABLE in that reſpef. — In the 
Second , theſe Arguments for the late duke of Chandos, the ob- 
Jet was to prevent bis title, aftes* having been eftabliſhed at law, 


from being deſeated in a court of equity. With that view, it be- 
came neceſſary to conſider a' variety of equitable points of great 
* nicely. | The claimants again the duke derived under a leaſe x x- 
GISTERED gccordiag to the law of Ireland. But the duke's title 
was primari,y under two prior family ſettlements No nEG18- 
TERED ; and fartler thoſe two ſettl-ments, teins founded only in 
part on the conſideration of MONEY, and being very much mixed 
w.th the conſideration. cf LOOD and family a7etion, were in 
fome degree open to the objeftion of being GRATUITOUS and vo- 
| LUNTARY. Therefore the claimants againſt the duke inſiſted upon 
priority over him under t'e Iriſh regiſtry acts, which, like our 
regiftry acts, poſipane the unregiſtercd conveyance in favor of the 
regiſtered. 


O 
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regiflered one. They aſſo inſiſted, to have him treated as a vol UN- 
TEER, and themſelves as PURCHASORS FOR A VALUABLE cow 


 SIDERATTON ; and fo to bind the duke by their equity under the 


covenant of renewal by his anceſſor Mr. Brydges the grantor of 
the leaſe for lives in queſtion. To oppoſe theſe . pretenſions, this 
Equity Argument conſiders the operation of the regiſtry ads in a 
court of equity: and whether they warrant a court of equity, 10 
enforce a covenant for renewal of a leaſe againſt tho/e legally in- 
titled as purchaſors and not ſo affected by it at bw: : and whe. 
ther, if ſuch an equity ran be conſtituted, it is not rebutted by 
the equity ariſing againſt / uch as take regiſtered conveyances with 
NOTICE of an unregi/tered title. For the ſame purpoſe, the Argu- 
ment conſiders the effett of the STATUTES AGAINST FRAUDU- 
LENT CONVEYANCES ; the effect of ſettlements, Being wholly 
VOLUNTARY or being partly ſo, againſt ſubſequent purchaſors 
and morigagees ; and the” effett in equity of notice in ſuch 
caſes, Nor is the argument confined to theſe Various topics 
and the incidental authorities: for upon the ſuppoſition of the 
duke's being bound at law by the covenant of renewal, it is at- 
tempted in the argument to evince, that as the right of renewal 
was gone at law by not renewing within the time limited by the 
covenant, ſo it was gone in equity by an aggregate of unfavorable 
circum/ances : and in this branch of the Argument, it is attempted 
to explain the principle and practice of our courts of equity, in re- 
lieving againſt LASER OF TIME, particularly on covenants for 
renewal of leaſes ; and not only to exemplify the application of 
the principle in the inſtance of Irifh leaſes before the Iriſh att 
of the 19th and 20th of the preſent king for relief of perſons 
holding under ſuch leaſes, but to ſhew the qualifications under 

which 
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| which even the relief under. that act ſhould be adminiſtered — 
What was the reſult of the cauſes, to which theſe two Arguments 
for the late duke of Chandos related, the reader will find explained 
in a long note at the end of the ſecond of them: and there alſo he 
will ſee the beſt account, the author. of this volume is at preſent 
furniſhed with, of the arguments and proceedings in the Iriſh houſe 
of lords, on an appeal brought in the equity branch of the litiga- 
tion, by the ducheſs of Chandos widow of the laſt duke and their 
only child lady Elizabeth Brydges nw lady Temple. 


The Firn article of the volume confiſts of Two Arguments in 
the famous MyDDELTON C auſe determined by the preſent Lord 
Chancellor in July 1794. The cauſe was between Mr. Mydde/ton 
of Chirk Caſtle and his Son, both of whom are now decea cd. 
The ſubject of the cauſe was of great delicacy in itſelf : for the 
father ſued the ſon and their truſtees lord Kenyon and three o:her 
moſt reſpectable perſons, to reſcind a ſettlement of the family 
| eftates, amounting to a rental above {, 11,005. a-year at the time 
of the tranſaction, and above V 15,000. a-year at the hearing 
of the cauſe, on the ground of having adled under ERROR as to 
the extent of his rights, and of having been won into the bargain 
by DECEPTION. Under all the circumſtances of the caſe, it was 
a painful and arduous fituation to plead the cauſe of the father. 
On the one hand, the tranſaction was ſo ſurrounded with men of 
Bigh honour and integrity, as almoſt to filence remark. On the 
other hand, it firuck the author of the two Arguments, that the 
father in ſome way or other had been GIVING AN IMMENSE FOR- 
TUNE, whilſt he thought himſelf BARGAINING To RELIEVE 
HIS NECESSITIES 3 and therefore, that, notwith/landing being ſo 
Heltered, it was a caſe within the pale of relief in a court of 

equity. 
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equi! . In pleading the cauſe of the father, the lage laboured 
to act as ſuch a cauſe required. T hough zealous to a Main the 
intereſts of his client, he was ſolicitous to avoid wounding others: and 
he was happy to find that he was warranted, to reduce the imputa- 
tion, to the caſe of an over-prudent ſon's taking advantage uf the 
miſapprehen/ion of an improvident father, to put the fam'ly-eflate into 
his own power ; and conſequently that he af juſtified in conſidering 
it as the caſe of a pious FRAUD. Even in that point of view, though 
the leaſt unfavourable his impreſſions of the caſe would allow, the 
author could not diſcharge profeſſional duty, without the appearance 
of aſperity, and alſo without danger of cauſing di pleaſure, where 
ſuch an efet# was neither convenient nor intended. This may 
ſeem to opcrate againſt publiſhing the Arguments, But a report 
of the caſe, with a hint of the turn of the arguments of the 
counſel, is already in print; and it is more fit, that what the 
author in the current of his zeal really did argue ſhould appear, 
than that his treatment of the caſe ſhould be left to conjecture and 
imagination. The principal part of both of the Arguments i rs engaged 
in an inveſtigation of the particular caſe. But in the ſecond of 
the Arguments, there is included the general conſideration of relief 
in equity, againſt Conveyances founded upon ERROR, or upon that 
ſpecies of FRAUD, which is te moſt pardonable, in conſequence of 
being probably generated in part by an eagerneſs to ſerve the family 
of the party overreached, and of being perhaps according to the idea 
of the aftors calculated to ſerve even the very perſon mjured: and 
in theſe reſpetts the profeſſional readers will find ſome re e/erence 
to authorities, which may be uſeſul upon future occaſions, 
' where either mere miſtake, er that which perhaps ſome claſs as 


a venial ſpecies of * is the ground of ſceking Jar relief” 
in equity. 
Of 
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Of the $1XTH article of this volume, the Dux or Ar nor's 
Claim, under a parliamentary entail of the IsLE OH Man, 75 
the ſubject. — T he duke thought himſclf aggrieved by the operation 
of -a flatute paſſed in the fifth year of the preſent reign. The 
object of this article was lo ſhew, that the nature of the parlia- 
mentary entail had been miſunder/iood ; that an entail, which was 
created and made unbarrable by an at in the ſeventh of James 
the Firſt, had been infringed, firft by irregular conveyances of the 
duke's maternal grandfather as if he was abſolute owner, and 
after his death by an act of the Britiſh parliament diſmembering the 
regalities of the iſland under'a tru/t for ſale conſtituted by one of 
thoſe ſame conveyances ; that the ſal: oprrated in a way highly 
injurious to the duke's rights under the parliamentary entail; and 
that be and his family had a fair pretenſion to be compenſated for 
the injury thus ſuſtained. In the latter end of the article, there 
is a flatement of the very important docirine of our law, accordiig 
to which, flatutes executing the agreements of parties, though 

. paſſed without any expreſs ſaving of ri; hts, are to be underſtood 
with a SAVING CONSTRUCTIVELY, that is, with a ſaving of 
the rights and titles of all perſons not being parties or privics to 
the particular agreement ſo ſanctioned. 


The 8EvENTH article conſiſts of collections concerning the AppRo- 
PRIATION OF PARLIAMENTARY SUPPLIES; and is rather par- 
liamentary and conſtitutional than flrifly juridical, It was 
haſtily framed ſoon after the ſudden dif}olution of parliament in the 
ſpring of 1784 before paſſing of the uſual aft for appropriating 

%* the ſupplies of the ſeſſion : and this attention of the author to the 
ſubjec was, in conſequence of his underſtanding it to be the wiſh 
of the . chief miniſter, under whoſe immediate department rhe 
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author then held a kind of official ſituation, to have ſome ſta!ement 
to affiſt his enquiries. 


The E16uTH article of the volume is a collection relative to 
Waits or ERROR IN CRIMINAL CAsEs, with ſome deduttions 
as to the ſlate of authorities on the extent of the right of the 
ſubject to ſuch writs. At the time he made the colleti.n, much 
important matter on this intereſting head of our law appeared to 
have eſcaped the notice even of ſome of the beft informed judges. 
But he did not riſk offering his own opinion. However he has 
often thous ht upon the ſub ect; and it is not improbable, that he 
may hercaſter commit to writing his ſentiments, not only upon the 
nature of the claim of the ſubect in England to cal! the appellant 
juriſdiction over crimes into action; but alſo on the controverſy, 
which has more than once been agitated, on the exiſlence of ſuch a 
jfuriſdliclion over the ſupreme criminal court in Scotland. 


The NIN TH article is an argument, which was framed for 
the Caſe of an Appeal from the Chancery in Ireland to the Houſe 
F Lords there. It was written on behalf of the preſent Earl of 
Inchiquin to prove, that a covenant to renew a leaſe of fixty-one 


years, by ANOTHER IMMEDIATE deed of leaſe for fixty- one years 
MORE at the ſame yearly rent and RESERVATIONS, ſhould not be 


conſtrued a covenant for PERPETUAL renewal, The covenant 
had been fo conſtrued by the preſent lord chancellor of Ireland; and 
as it ſeems, partly from an unſucceſsful attempt to narrow the | 
word RESERVATIONS 70 @ j#/1& technical ſenſe, and fo to exclude 
COVENANTS ; and partly under the impreſſion, that covEnNanTs 


vere included, and that, both upen the fair conflrudtion of the 
words, 
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worde, and upon the authorities in caſes of a like kind in England, 
the preponderancy was for renewal in perpetuity. In the parti- 
cular caſe a property of conjiderable value was at ſtake; and as 
tbe author undes ſtaod, had the decree of the lord chancellyr of 
Treland. been affirmed, it might have operated as a precedent for 
other leaſes under lord Inchiquin to a great extent. Upon being 
aſked for his opinion, the author, notwitlſlanding the great deference 
juſtly due from him, could not accord with the decree : and except 
that be did not much favor conſiruing RESERVATIONS /h techni- 
cally as to exclude COVENANTS, his mind was againſt the reaſons, 
upon which the decree was founded. He was afterwards defired 
to frame an appeal caſe: and perceiving, that it was a caſe of 
great importance, and being flrongly impreſſed that the decree 
Was erroneous, he made great exertions.to acquit himſelf with effect. 
One principal branch of the argument involces a minute conſidera- 
tion of all the Engliſh caſes upon the conſiruttion of covenants of 
renewal : and in that reſpect the argument may perhbafs be accep- 
table to the profeſſion: of the law bath in England and in Ireland. 
The reſult of the appeal was a reverſal of the decree complained 
of : and, as the author has heard, this reverſal by the Iriſh Hue of 
hrds was in conformity to an unanimous opinion of the Iriſh 
judges: and from having been honored after the deciſion with the 
perſonal thanks of lord Inchiquin, the author is led to ſuppoſe, that 
bis labors in the cauſe were conſidered as having contributed to the 


final ſucceſs of it. 


The TENTH article of the volume is an Argument, delivered 
before Lord Chancellor Thurlow, in ſupport of a Petition for a 
Rehearing, in a cauſe, in which the author was not a little zealous 
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to obtain a reverſal of the decree complained of. It contains ſome 
inveſligation of the nature of hearings before the lord chancelly 

upon appeals from decrees by the maſter of the rolls; with a flate- 

; ment of authorities on that head; and with ſome remarks, not only 
on the diſcretion of the great ſeal to grant petitions for ſccond 
rehearings, but concerning the rights of the ſuitor to be heard 
upon the merits in ſupport of ſuch petition, when not granted, but 
et dun to be beard. 


The ELEVENTH article conſiſts of Tuo Arguments in the Court 
of Exchequer, in ſuſ port of a plea of the Corporation of Livervoor,, 
fo an exchequer bill by the Corporation of LON DON and ſeveral 
co-plaintiffs fliling themſelves FREEMEN and CITIZENS. The 
object of the plea, was to try in a ſhort way the great queſtion, 
whether the privilege of London CiT1ZEeNs to be exempt from an- 
tient tolls and duties throughout England extends to NoN-RES1I- 

- DENT freemen. In the firſt of the Arguments, it was endeavoured ' 
to ſupport the FORM of the plea againſt the objettion of DUPLI- 
cITY, from its aſſerting, not only that the co-plaintiffs with Lon- 
don were not houſcholders nor inhabitants of that place, but that 
they-were made and continued freemen of London by FRAUD to evade 
payment of the Liverpool port- duties. In the ſecond Argument, 
the plea is defended in point of MERITs. For that purpoſe there 
is a flatement of ſome authorities againſt extending the London 


privilege to XON-RESIDENT FREEMEN, as @ ſort of ſupplement to 
the various authorities, which tbe author had ſeveral years before 
brought forward againſt ſuch an extenſion in the printed caſe for 
the Lynn corporation, on the writ of error b. fore the houſe of lords 
in LONDON againſt LyNN. There is alſo an attempt to recapitu- 

late 
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late the reaſons and authorities for confining the London exemption 
to freemen refident in London. At the end of the ſecond Argu- 
ment, the author gives a report of the arguments uſed againſt the 
FORM of the flea, and of the reply to them ; and explains, how 
by a kind of conſent the plea was overruled an the obſection of 


FORM ; and how in conſeguence of it the extent of the London 
exemption ftill remains unadjudged. 


The TWELFTH article is an opinion written againſt the Ad- 
miſſibility of two Votes at the Election of the fixteen Peers for 
Scotland in July 1790. It contains ſome elucidation, relative to 
the proper forum for the claims of Scotch peerages, and to the 
duty of the lord regiſter and his deputies in examining ſuch claims 
at the elections of the fixteen, which may be uſeful upon future 
occaſions ; more eſpecially in ſhewing, that the lord regiſter at ſuch 
elections is ſomewhat more than a mere receiver of votes, and 
that this part of bis funflion cannot be properly diſcharged with- 
aut the exerciſe of ſome portion of diſcriminating power. 


The THIRTEENTH article of the volume, being the laſt excluſive 
of the APPENDIX, con/i/ts of Propoſed Reaſons, in ſupport of an 
Appeal to the Houſe of Lords from a Decree of Chancery, in a 
caſe, in which the author as one of the counſel for the appellant 
ated with a zealous anxiety, under a firm perſuaſion, that the 
decree, in depriving the appellant ef the gain from the ſale of an 
eflate he had purchaſed, was very erroneous. In that perſuaſion 
be bad the concurrence of ſome eminent and very experienced coun- 
fel on. the ſame fide in the cauſe, who were equally zealous with 
himſelf to obtain a reverſal, But it ſo happened, that they did not 


agree 
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agree with him, as to the proper manner of ſraming the appeal 
caſe and reaſons, They ſeemed to think, that an appeal caſe in 
the common way, leaving the narrative of Jas and the full flate- 
ment of reaſoning upon them for a firong ſpeech at the bar of the 
g 8 bouſe of lords, was moſt eligible. But the author, in executing 
ße taſk devolved upon bim of framing an appeal caſe, had con- 
cei ved, that, in reſbect of ſome. peculiar circumſtances, which had 
attended the cauſe in its progreſs, and which indicated the preva- 
lence of ſome very miſtaken impreſſions to the prejudice of the appel- 2 
lant, it was miſt prudent not to rely ſo much upon oral eloquence, 
and therefore adviſeable to prepare the noble judicature appealed to 
for hearing the counſel at their bar, by a copicus flatement in wri- 
1 ting of the ſucts of the caſe, and by a plain written outline of the 
4 arguments in favor of the party appealing. Upon this fort of 
| | ſcale and plan, he accordingly had framed the appeal caſe and 
reaſons. Indeed be underſtood as much to be expected from him. 
But his labours were in vain: for his caſe and his reaſons were 
not adopted. The reſult was the final confirmation of a decree, 
in the adoption of which the great judge immediately appealed from 
had himſelf more than heſitated. Thus alſo à decree, which ſome 
able veterans in thg prattice of equity ſaw with alarm, on account. 
of the latitude-of principle, upon which it ſeemed to be made, be- 
il : cam? à precedent. How far the precedent ought to govern fus 
| ture caſes of a: ſimilar claſs, namely, caſes in which it is claimed 
to have ſolemn deeds of ſale and conveyance reſcinded in equity on 
5 1 the ground of an UNDUE ADVANTAGE taken in the contract, 


cj | | is a material conſideration to our fiſtem of equity : and in that 
W | point of view, the Reaſons now printed may ſerve an uſeful pur- 
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As to the APPRENDIx, it may be ſufficient to ſay, that it is com- 
poſed of papers, connected with ſome articles in the body of the 
work, and chiefly inſerted for the ſake of making them more in- 


telligible. 


F. H. 


May 20, 1797. 
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[The following Piece was an Orpixrox given in June 1993, on the 
Commitment of the Hon. Simon BurEERR and Mr. OLIVER Box, 
by the Int8n Hovsz or Lonps, for Contempt and Breach of 
Privilege. The Caſe, upon which the Wm was given, is No, I. 
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ſuch peculiar delicacy, that I know not very well, 

how to acquit myſelf, towards thoſe, who do me the 

honor of requeſting my opinion. It may ſeem a preſumption, 
in one of niy ſmall conſideration and private condition, to 
hazard opinions on the extent and exerciſe of the juriſdiction and 
privileges claimed by a houſe of parliament. On the other hand, 
wholly to decline the caſe, might be conſtrued as ſhrinking from 
the performance of profeſſional duty. As a ſort of compromiſe 
between theſe two extremes, I will endeavor to fulfil the pur- - 
| poſe for which I am conſulted, by anſwering the queſtions pro- 
poſed, with ſuch a cautious diffidence, as will ſhew, that on the 
more difficult points I wiſh to be conſidered rather as aſſiſting to 
explore the rule of the caſe, than as undertaking to affert what 


» the rule is. 


T's Caſe relates to ſubjects of fo high a nature and 
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ANSWER TO THE FIRST QUESTION. 


CONSIDERED according to the general turn and 
the law of England, the legality of the impriſonment and fine in 
queſtion could not I conceive be ſupported : becauſe by the 
general rule of. our law, an accuſed perſon can neither be put 
on trial for a crime without the preſentment of a jury, nor in 
caſe 'of denial of a crime be tried for it without a jury of his 
peers, nor in a criminal trial be himſelf interrogated ; and in 
ww one of theſe points the preſent caſe ſeems a devi- 
But to every part of this general rule there are excep- 
3k and in ſome ſpecial caſes our law endures a very different 
courſe. For miſdemeano.s, a perſon may be put on his trial by 
of the king's attorney-general, he being entruſted 
with the power of filing informations in moſt caſes of miſde- 
meanor; and the maſter of the king's bench has a like power, 
though by ſtatute it is now exerciſeable only under the direc- 
tion of that court. On contempts againſt the courts of Weſt- 
minſter hall, each court is armed with a power of proceeding 
fummarily by attachment; and one part of ſuch proceeding is 
to exhibit interrogatories to the offending party; and ſo he is 
| Gpen- not only to examination, but to examination upon oath, 
and is at the fame time liable to be adjudged and impriſoned 
without the intervention of a Jury. In all caſes, in which a 
ſummary criminal juriſdiction is given to juſtices of the peace, 
the trial by jury is wholly excluded. In caſes of crimes within 
the cognizance of the eccleſiaſtieal courts trial by j jury is inad- 
miſſible. Theſe inſtances, without looking for various others 
which might be Rated, are ſufficient to ſhew, that for ſome 
erunes a man may be examined and even upon oath againſt-him- 
ſelf, and may be tried and adjudged without either the preſent- 
ment of or a trial by jury. Therefore though in a criminal caſe 
the accuſed party may have been examined on oath, may have 
been tried on information only, or may have been [adjudged 
without a trial by * U » 

that 


genius of 
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that the proceeding ſhould be illegal. To decide that point it 
ſhould be previoufly conſidered, whether the cafe falls not 
within ſome ſpecial rule or courſe of proceeding. The onus 
indeed of taking the caſe out of the general rule falls upon 
thoſe, who claim benefit of the exemption. But if they ſuc- 
ceed in the proofs, it is a vain objection in point of law to ſay, 
that the general principles of the law and conſtitution are to 
the contrary. If the exception is eſtabliſhed, whether it be a 
reaſonable exception or not, it ought to prevail, until revoked 
by legiſlative or other competent authority. In the preſent caſe, 
therefore, I conceive the true queſtion to be, whether the 
caſe is, or is not, one of the caſes excepted from the ordinary 
courſe of criminal proſecution : and this brings forward the con- 
ſideration, whether the proceedings are or are not juſtified by the 
law and cuſtom of parliament. 


Now 1 underſtand ie to be clearly par of the lv abd eien 
of parliament in England, that kh th houſe of parliament may 
enquire into and impriſon for breaches of privilege. This ſpe- 
cies of juriſdiction may be. traced at leaſt as far back as the 
34th of Henry the eighth. In that year the houſe of commons, 
upon the arreſt of Hugh Ferrers, one of their members, for 
debt, not only releafed him, and committed to priſon the ſheriff 
of London and others concerned in arreſting him and in teſiſt- 
ing the orders of the commons for his releafe ; but ſo ated 
with the approbation of the king and lords, as appears from the 
particulars of the cafe in Hollingſhead's Chronicle and Petyt's 
Miſcellanea Parliamentaria and other books copying from Hol- 
lingſhead. In reſpect alfo to both houſes, their reſpective jour- 
nals contain evidence of a continual exerciſe of judicative power, 
in caſes of privilege, for more than the laſt two centuries ; and 
this may be eaſily ſhewn, by reſorting to the title © Privilege” in 
the manuſcript calendar to the printed journals of the . 
and to the ſame title in the printed indexes to thoſe of the com- 
mons. Mr. Prynne, indeed, in his Plea for the Lords 65, and 
in * Brevia Parliamentaria vol. 4. p. 860. labors to prove 
; B 2 this 
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this ſort of judicative power in the lords excluſively ; and with 
= this view he attempts to invalidate the precedent of Ferrers's 
. | . caſe, by arguing that the commons acted under à delegation 
4 from the lords, But it ſhould be recollected, that this inde- 
| fatigable and learned writer was fond of extremes ; and becauſe 

ſome in his time were for reducing the lords into nothing, and 
for a time ſucceeded, he was for reſenting the injury and hum- 


| bling the commons, by making. the lords to > appear almoſt every 
|| 2 1* | SR 


I ars0 conſider it as a clear part of our * and cue of 
parliament, in caſes of breach of privilege, not only to examine 
witneſſes, but to interrogate the accuſed party, and in caſe of 
his being proved guilty, either by witneſſes or by his own con- 
feſſion, to exerciſe a diſcretion of impriſoning. However there 
is a difference between our two houſes of parliament in this 
reſpect; for the lords examine the witneſſes . oath, whereas. 
the cammons do not uſe that . | | 


Bur though I take a judicative power in cafes of privilege 
to be thus fully eſtabliſhed by long uſe in both houſes of parlia- 
ment in England; yet as to the extent of ſuch power, and as 
to the manner of exerting it, there are difficulties, which might 
perplex the moſt converſant in parliamentary law. and prece= 
dents. _ So far as this juriſdiction applies to direct and poſitive 
infringements of the gr. nl of parliament, ſuch as hindering 
or interrupting the two houſes or their members or aſſiſtants. in 
their functions, whether by arreſts aſſaults ar otherwiſe, I can- 
not ſee the leaſt room for doabging... So far alſo as this judica- 
tive power is applied to the writing ſpeaking or publiſhing of 4 
ieee, graſs reflections upon the whole parliament or upon either 
2 „ ql. houſe, ſuch an extenſion, though perhaps originally. queſtionable, 
fe "Boz ems now of too long a ſtanding and of too much frequency | 
2 uin the practice, to be well controverted; and I am ſtruck in 
the ſame way in reſpect to other inſtances of extraordinary lati- 
tude, to which both houſes NATE. ſometimes ſtretched their doc 
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trine of contempts. But whether in the exerciſe of this power 
over privilege and contempts, either houſe can impriſon be- 
vond the ſeſſion, ar can impoſe a fine, are points which ſtrike 


moſt di ſpaſſionate and unprejudiced mind may at leaſt heſitate © 
about them. However there are precedents to the extent of 
even more than all this. In Mr. Petyt's Miſcellanea Parliamen- 

taria, p. 12. to 126. there is a collection of ſome precedents of 


proceedings by the houſe of commons for contempt, which 


ſhew, that previouſly to 1641 the commons had ſometimes 


the ſtrict line of privilege; and I apprehend, that many prece- 
dents of a like kind may be found in the journals of our houſe 
of commons for the time ſubſequent. . Nor, as to this exten- 
fion of the Juriſdiction over privilege: to contempts, will there 
be any difficulty in collecting precedents in the journals of our 
houſe of lords. But as to impriſoning for a term certain in- 
dependent of the duration of the ſeſſion, and as for fining, I 
ſhould think, that there will be found no very great number of 


precedents: for it ſrems to me after ſome ſearch, that both 


houſes, whatever may be their real power, have in theſe re- 


ſpects been prudently ſparing of the exerciſe; and that our 


houſes of parliament, in puniſhing breaches of privilege and 
contempts, have generally avoided both impriſoning beyond the 


ſeſſion and fining... Moſt of the ptecedents of fines and othes” 


puniſhments by the houſe of commons previous to 1640 are 

collected in Mr. Petyt's Miſcellanea Parliamentaria; but be 
gives only two or three inſtances: of impriſonment for a. term 
certain. For almoſt all the time between 1640 and the reſtora- 
tion there was ſo much of irregularity and exceſs in the pro- 
ceedings of the commons, that whatever caſes their journals 
may fariſh they are ſcarce to be counted as precedents ; and 
ſince the reſtoration I have great reaſon to believe, that the 
commons have wholly fallen into a diſuſe both of impriſoning 
for a time certain and of fining- As to our houſe of lords, 
their journals furniſh three reports of precedents on the ſubject 
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applied their judicative power to caſes ſeemingly not within 
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me as being leſs unqueſtionable ; and I can imagine that the4/: 275. 
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"PCH of puniſhment for-contempt. The firſt is in the journal of 
e. 7 RO rr W's - od CTIA (ſhort, referring Ban 


Ae ame 

- nal of che at of Nowembie: 1724, and bei farther 
_—_ . Treg ay precedents. : In theſe two reports there are ſome 

— of / ſew inſtanoes of fines, the earlieſt of which is in 1623 and the 


1 ee, lateſt in 1716. But as to impriſonment. beyolid the ſeſſion, ex- 
Pee ept as it is included in impriſonment till payment of the fine, 


, I obſerve only one inſtance in them. It happens alſo to be a 
„ very rank one. It was the caſe; of John Blount, who on the 
5 2 27th of November 1621. was ſentenced to im t and to 


, for life in Bride ell. However the — which pro- 
gu ak - 
, vokel this exceſs, was groſs 3 for it was counterfeiting a peer's 


protection. As to the third and laſt report, it is in the journal 
af the lords of the 8th of March 17643 and it is profeſſediy a 
continuation of the laſt of the two former reports. This laſt 
report contains the following p 2: namely, one of à fine 
- of 20 nobles and impriſonment of three months, one of a fine 

| of £ 500. one of impriſonment for a year and the pillory, and 
one of a fine of ¶ 50. and impriſonment for fix months. I find 
alfo, that after- the report of 1764 the journals of the lords 
furniſh ſix precedents of ſines and impriſonment or of fines 
only. Two of theſe were on the gth ef March 1764, and 
25 are fines of £100. on for libels. Three more were on 

1 a] the 21 of May 1765, and are alſo fines of C 100. on per- 
ſons of the ſame deſcription and for the like offence. The 
faxth-was on the gth of May 1770, and is of a fine of C100. 
with impriſonment for a month againſt a printer for a libel and 
contumacious behaviour. Whether there are any inſtances of 
fmes by the lords or of impriſonment for a term certain ſinee 
a 17%, J am not at preſent quite certain. But I have rea- 
ſuppoſe, that there is not any precedent of later date. 

che precedents in theſe three reports to the 


g,. does of bende, I do confeſs, that at rſt the number and weicht 
2 .of _— aro yp But on a cloſer inſpection they loſe 
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hem is earlier than 8621 ; that before the long parliament, 
which firſt mat in November 1640, and of which the proceed- 
ings: after 1642 are deemed fo irregular that it is not thought 
fit in either of the before mentioned reports to cite any prece- 
dents from them, there are only four fines in the whole, and 
of theſe two were remitted and one was reduced; that as to 
impriſonment for a term certain there is not one cited prior to 
1640, except the very grols ſentence of impriſonment for life 
in Bridewell 3 and that of the precedents prior to 1624. ſeveral 
are caſes; in which the fines. were remitted on ſubmiſſion. 
What alſo has no little effect upon my mind, is, that lord 
Hale in a very curious original manuſeript by him concerning 
the power of judicature in the king's council or parliament, 
though he moſt diſtinctly aſſerts the judicature of the houſe of 
commons for - puniſhment of breach of privilege, yet ſeems to 
me to deny their right to fine in the exerciſe. ' His words are 
en Surely the right of eriminal puniſhment, of breaches 
1 of privilege of the members of the houſe of commons, by 
long and antient uſage, belongs to the houſe of commons, 
cc but not to give damages. Nor is he ſingular in this lan 
guage; for/in the debates of the commons in the Aileſbur7 
caſe in io, Lobſerve Mr Lowndes, who ſpoke ſtrenuouſſy 
for the judicature of the commons excluſively over queſtions of 
election, ſaid he would not go ſo far as to aſſert, that the 
houſe of commons was a proper court for impoſing fines. See 
3. Chandl. Deb. Comm. 344. It ſeems too from the diſuſe 
of fining by the commons in modern times, as if, notwith 
ſtanding: the antient precedents in its favor, the power was 
gradually become relinquiſhed, as too dubious to be any longer 
inſiſted upon (a). But ought not this to have ſome effect with 
reſpect to the juriſdiction of the lords over the ſame ſubject > 
In Mr. Petyt's Miſcellanea Parliamentaria 113. there is an ex- 
. in the. joual. ofthe! commone. of 
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is given 
in by Mr. Hake weil; and in it the committee aſſert, that the 
commons have ar mach as the lords houſe in thoſe things that 
lie in their juriſdiction: and there ſeems good ſenſe in the 
aſſertion; for it means, that where both have! a. juriſdiction, as 
in the judicature for privilege and comempt, in that caſe the 
two houſes are coequal and co-ordinate, and it is but natural ſo 
to conſider them. See Journ. Comm. Ath May 1621. Proc. 
& Deb. for 1620 & 1621. vol. 2. in the relating to 
Floid's caſe. Vet if the commons' cannot fine, and the lords 
can, what beconbes of the boaſted equality between them as to 
this point? A like obſervation will alſo hold as to the com- 
mitment for à term certain. I believe, that ever ſince the re- 
ſtorætion the houſe of oommons have ceaſed to impriſon for 
privilege and contempts otherwiſe than generally; in conſe- 
quenee'of which their impriſonment ceaſes with the ſeſſion. 
But if the precedents will not avail to ſupport the commons ifi 
impriſoning beyond the ſitting of parliament, and if under that 
impreſſion they have relinquiſhed the power, it may be aſked, 
why ſhoald the exerciſe remain to the lords ? One difference, 

indeed, there is between the two. The lords adminiſter an 
oath, and the commons do not: for though according to the 
Journals of the commons 4th May 1621. a right to adminiſter 
an oath wherever the commons have judicative power, was 
claimed for them as an incident, yet the practioe has been and 
is to the Contrery. However it is to be confidered, chat falſe 
and prevaricuting evidence before each houſe is equally puniſh- 
able by commitment for contempt. | Why then ſhould this 
difference alone be enough to give to the lords a power of pu- 
niſhing for a long er period and by fining ?' If want of the ſanc- 


_ - fon of an oath” 5 an objection to che houſe of commons, it 


operates againſt the whole of their judicature. But as that is 
too ſettled to be thus unhinged; ſo I do not ſee, why an ob- 
jection, which leaves their power of impriſonment untouched. 
thould vary the extent of that power in point of time or as to 

e a fine.” If the objecaion” was Glid, it ought 1 _— 


— 3 


"3 


FOR CONTEMPT AND BREACH OY PRIVILEGE. 9 


think to prevent their impriſoning during the ne as well as 
for a time which may or may not exceed it. 


bows: aa my impreſſions and information. as to the law 
and cuſtom of parliament in England, if the preſent caſe had 
occurred here, however averſe I may be to the extenſion of the 
judicative power 'of the two houſes in caſes of privilege and 
contempt beyond the narrow limits to which it was originally 
ET I could not take upon me to give it as my Opinion, 
that the impriſonment of Mr. Butler and Mr. Bond is illegal. 
Nor can I ſay, that the publication complained of is not within 
that deſcription of writing, which our two houſes of parliament 
have often puniſhed as a comempt. My mind as to the pub- 
lication in queſtion. ſtands nearly thus. To ſome of the poſi- 
tions in the publication complained of, I can by no means aſſent. 
J cannot agree in confining the right of the 1 of lords to 
adminiſter oaths in its judicial capacity: becauſe I have ever 
underſtood adminiſtering oaths by the houſe of lords in their 
legiſlative capacity to be an antient and ſettled practice; and 
ſo far from deeming ſuch a power objectionable, I conſider it 
as à diſadvantags. to our houſe of commons, that there is not 
an uſage for their exerciſe of the ſame power to aſſiſt their 
enquiries. Nor can I aſſent to the propoſition, which confines 
the right of the houſe of lords to examine upon oath, to error 
and appeals and to impeachments, and to trials of peers : be- 
cauſe I conſider their power over privilege of parliament as in 
its nature judicial, and. I underſtand the uſage of adminiſtering 
oaths in their exerciſe of that power to be both ſettled and 
proper; and I think it rather an imperſection, that the cuſtom 
of parliament has not warranted the exerciſe of a like power by 
che commons in their juriſdiction over caſes of privilege. Nor 
can I think it regular to cenſure the proceedings of a ſitting 
houſe of parliament, however erroneouſly founded, with ſuch 
aſperity of language, as appears in dame paſſages of the paper 
in queſtion. On the other hand, there are doctrines in the 
W from which I confeſs, I am not wholly diſ- 
C n. 
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fenting : for I doubt, whether there is any law or cuſtom of 
parliament warranting a committee of ſele& lords ta adminiſter 
an oath; I doubt the right of the whole houfe of lords to 
delegate ſuch a power or any judicial power to ſuch a commit- 
tee; I doubt the propriety of ſuch a committee's enforcing 
witneſſes to anſwer any queſtion criminating themſelves; and 
E eannot reconcite myſelf to ſuch a committee's examining wit- 
neſſes to diſcover evidence in ſupport of depending proſecu- 
tions. But though the committee meant to be referred to 
and its ings ſhould be ever ſo exceptionable in all of 
theſe points; and though I ſhould be convinced that it would 
have been more fortunate not to have noticed the publication 
complained of, or not to have proceeded on account of it to 
fuch an extremity againſt Mr. Butler and Mr. Bond; ſtill I 
could not venture to give it as my opinion, that the impriſon- 
ment is abfolutely illegal. Such a length I cannot at preſent 
g0 :. becauſe, whatever may have been originally the limits of 
che judicative power of the two houſes of parliament as to 
7 | privilege and contempts, there is too much of antiquity and too. 
much of precedent for the practice, to leave me at liberty to ſay, 
that it is not become the law and cuſtom of parliament to im- _ 
| priſon perſons for publiſhing ſtrong and Are imputations of 
injuſtice and illegality upon the proceedings of either houſe ; 
and becauſe I cannot wholly free the paper in queſtion from 
the charge of containing fuch imputations ; and becauſe alſo, 
notwithſtanding the doubts I have as to the right of either 
| houſe and- particularly the commons in calc of contempts either 

E o impriſon beyond the ſeſſion or to fine, yet, with the prece- 
_ dents FE have found of ſuch a practice, and with an apprehen- 
fon of there being others which a further inveſtigation might 
produce, I fear at preſent e eee is * 
a Ww. 


Tuvs conſidering the preſent caſe, as if it had ariſen in Eng- 
land, and as if the commitment had been by our houſe of 
lords, and thus adverting to ous law and cuſtom. of parliament 
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in caſes of privilege and contempt, I cannot undertake to ſay, 
- that the impriſonment and fine in queſtion are illegal. What 
might be the reſult of a more minute inveſtigation than the one 
I have made for the purpoſe of this caſe, I am far from cer- 
tain. But according to my preſent impreſſions, I ſhould ſcarce 
expect to advance further againſt the proceeding, than being 
more able to exemplify the occaſional exceſſes of our two 
houſes of parliament in the exerciſe of their juriſdiction over 
privilege and oontempts, and more confirmed in my doubts of 
the power of impriſoning beyond the ſeſſion and of the power 
of fining. That any perſon ſhould be more jealous of and 
averſe to, than I am at preſent, all extenſion of ſo peculiar and 
abſolute a juriſdiction as that of the two houſes over offences 
agamſt their privileges and over contempts of their proceedings; 
that any perſon ſhould be more convinced of the wiſdom of 
not reſorting to ſuch a judicative power, except in caſes of 
great neceſſity; that any perſon ſhould be more anxious to ſee 
thoſe poſeſled of this high juriſdiction confining it within its 
more antient bounds ; or that any perſon ſhould be more appre- 
henſive of the danger of exerting its power of puniſhing be- 
yond mere impriſonment for the ſeſſion; I feel to be ſcarce 
poſſible. But there are occaſions, upon which our conſtitution, 
favorable as it is to liberty, entruſts very high and ſomething 
like abſolute powers out of the ordinary line and courſe of our 
law and government. Of this deſcription are the king's power 
of laying embargoes at the ports and other branches of the 
royal prerogative. Such is the power of attaching for con- 
tempts, which belongs to our chief courts of juſtice. Such 
alſo, as I conceive, are the judicative powers of our two houſes 
of parliament in reſpect of privilege and contempts. But theſe, 
and the like extraordinary powers, are given from a ſort of 
neceſſity, which belongs to the particular cafe. Whilſt alſo 
they are reſorted to only under the compulſion of the extremity 
for which they are a proviſion, and whilſt being called into 
exerciſe, they are exerted with all poſſible tenderneſs, they ful- 
fil the „ intended without adminiſtering any juſt cauſe 
C 2 of 
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of odium, and are likely to continue undiſturbed. But it is 
natural to ſee ſuch powers with a jealous eye; and when 
ſtretched in the exerciſe, they alarm and diſguſt thoſe over 
whom they are exerciſeable; and the reſult often is the entire 
deſtruction of a uſeful and perhaps neceſſary policy, or ſuch an 
exceſhve curtailment as threatens to render the ney vain and 


ineffectual. 


Wuar effect may ariſe to the preſent caſe from its having 
occurred in Ireland, or from any difference in the law and cuſ- 
tom of parliament there; and whether ſuch effect will be more 
or leſs favorable to the legality of the commitment in queſtion , 
am unable to form a proper judgement ; becauſe I am neither 
furniſhed with, nor have the opportunity of acceſs to, the jour- 
nals of either of the Iriſh houſes. 


Bur though there ſhould be no ſuch evidence of the law and 
cuſtom of the Iriſh parliament for the judicative power of the 
two houſes over privilege and contempt, as there is for our 
houſes of parliament in England;; though on that or any other 
account the commitment ſhould be illegal; and though alſo 
there was a habeas corpus act for Ireland, like our act of the 
32d'of Charles the ſecond for rendering that valuable remedy 
againſt illegal impriſonments more effectual ; ſtill I ſhould very 
much doubt, — Meſſrs. Butler and Bond would be re- 
lieved from their impriſonment on an habeas corpus, either 
during the preſent. ſeſſion of the Triſh parliament, or afterwards. 
By this I do not mean, that the four great courts in Dublin 
would refuſe the writ ; though L have heard, that in 1779 even 
our court of king's bench in the caſe of a commitment of a 
Mr. Parker by our houfe of lords refuſed granting a habeas 
2 for him during the ſeflion, in which he was committed ;. 

and though poſſibly there may be ſome few other inſtances, in 
which the courts of Weſtminſter hall, under the circumſtance 
of its ,plainly appearing to be a caſe not relievable, have not- 


wathſtanding the penalty of refuling inthe ſtatute of * the 
ſecond 
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ſecond riſked a refuſal, Nor do I mean here to advert to any 
doctrine, which in Ireland may have obſtructed the full appli- 
cation of our law of habeas corpus as it ſtood before that ſta- 
tute, What I mean is, that a habeas corpus being granted and 
a proper return to it being made, the judges would probably 
decline taking upon them to controul and annul the commit- 
ment by the houſe of lords however illegal; and fo would' leave 
the aggrieved parties to ſeek redreſs by reſorting to higher 
powers, namely, by petition to the king and. both houſes of 
parliament. Such at leaſt has been the conduct of judges in 
England. In the 17th volume of our Parliamentary Hiſtory 
P- 349- there is a ſpeech of the famous ſerjeant Maynard as a 
member of the commons in favor of John Lilburne, who in 1646 
had been impeached not by the commons, but in an irregular: 
manner by the attorney-general and others by order of the lords 
for contempt againit them, and had been fined by them (4000. 

and impriſoned for ſeven years; and in this ſpeech the ſerjeant 
obſerves, that on a habeas corpus the judges confeſſed the war- 
rant committing Lilburne to be illegal, but yet durſt not releaſe 
him. In the habeas corpus before the king's bench in 1679 
on the caſe of lord Shafteſbury, whe had been committed by 

the lords for a contempt, one of the judges den 
commitment clearly illegal: but all agreed that it was too 
much for them to relieve againſt what they conſidered as a 
judgment of the houſe of lords. In the habeas corpus caſe of 
the Queen againſt Patty and Others, which is a branch of the 

great diſpute between our two houſes of parliament in 1794. 
about the Aileſbury election, the commitment was by the houſe 
of commons for bringing actions againſt the returning officer 
for refuſing votes; and though on error the houſe of lords had 
actually adzudged, that the actions were well brought; yet 
three judges out of four held the caſe not relievable till after 
the ſeſſion ef parliament, when the commitment being for 
no certain time would of courſe ceaſe: and their ground appears 
to have been, not the legality of the commitment, but its 
being aboye their juriſdiction to examine the legality. Indeed 


in 
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in the ſame caſe lord chief juſtice Holt did declare the com- 
mitment illegal, and was for diſcharging the priſoners ; and he 
dittinguiſhed himſelf by a moſt firm and deep confideration' of 
the ſubject; and there was a record ſpecially framed by order 
of the court to give the chance of a writ of error to the lords 
and of having the Judgment to the contrary of his opinion exa- 
mined, It is alſo to be remembered, that the houſe of lords 
came to reſolutions condemning the commitments by the com- 
mons as highly unconſtitutional, and declaring that ©* every 
„ Engliſhman, who is impriſoned by any. authority whatever, 
has an undoubted right by his agents or friends to apply for 
* and obtain a writ of habeas corpus, in order to procure his 
liberty by due courſe of law.” But whether by all this the 
houſe of jords meant to allow the right of the courts of Weſt- 
minſter hall to determine on the legality of a commitment by 
either houſe of parliament, and to releaſe where they thought 
it illegal, is not perhaps quite ſo clear. Yet if they meant any 
thing ſhort of this, it was but a ſmall comfort to -perſons com- 
mitted by ſuch authority ; for it was only ſaying to them,. 
«© You ſhall have a habeas corpus; but it ſhall anſwer no pur- 
« poſe to you; for however illegal the commitment, the judges 
«© ſhall not be permitted to ſet you at liberty.” —But however 
this may be, certain it is, that in the habeas corpus caſe of 
Mr. Croſby the Mayor of London, which is reported in 
2. Blackſt. 7 54- & 3. Wilſ. 188. there was a ſeeming concur- 
rence of opinion, not only of Lord Mansfield and lord chief 
Juſtice De Grey ſeparately, but afterwards of the whole courts 
of common pleas and exchequer, or at leaſt of the former court, 
againſt the right of the courts of Weſtminſter hall even to 
examine into the legality of a commitment by either houſe of 
parliament for a contempt. In that caſe the perſon committed 
by the commons was a member of that houſe. But though 
the caſe was on that account more ſtrong in favor of the  com- 
mitment; yet the reaſoning of the judges of the common pleas 
moſt avowedly extends to commitments of others as well as of 
members. Nay, the reaſoning is Rall more comprehenſive : for 
according 
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according to Sir William Blackſtone's report of the caſe, com- 
mitments for contempts by the courts of Weſtminſter. hall are py” 
equally unexaminable on a habeas corpus. I am myſelf far from. 4 7 
being convinced, that commitments for contempts, by a houſe. 
of parliament or by the higheſt court of judicature in Weſt- 
minſter hall, either ought to be or are thus wholly privileged. 
from all examination and appeal. It will appear alſo from the 
Aileſbury caſe, which I have already referred to, that in thug. 
heſitating about ſuch wide and unqualified doctrine as impriſon-- 
ment for contempts, I not only have the decided opinion of 
that great lawyer lord chief juſtice Holt to countenance me ;. | 
but am juſtified by the ſolemn reſolution of our houſe of lords 
againſt the proceedings of the commons on the habeas corpus 
remedy in the very ſame caſe, unleſs that reſolution ſhall be ſo 
conſtrued as to extract from it all its ſpirit and ſignificance. Be- | 5 
ſides I can imagine caſes ſo ſtrong, that ſhould they occur, it 5 
would put ſuch doctrine to a ſevere teſt. Suppoſe, that for a 

breach of privilege or contempt our. houſe of lords ſhould. ſen- 

tence a perſon to work in Bridewell for his life, as was actu- o 
ally done by the lords in 1624 in one of the caſes I have before 

cited from their journals ; that this breach of privilege ſhould 

be ſuing a writ of habeas corpus to examine the legality of a 

former commitment by the lords; and that ſo. extraordinary a 

caſe ſhould fully appear on the return of a habeas corpus in the 

king's bench. Upon ſuch a cafe, more eſpecially if parliament 

was not ſitting, would not the court reconſider this doctrine of 

the unappealable and unexaminable nature of commitment for 

contempts? Suppoſe again, that a raſh lord chancellor, pro- 

voked by inſolent and threatening language addreſſed to him in 

his office, or by the moſt contumacious and inſolent diſobe- 

dience of a juſt order of the court of chancery, ſhould in the 
moment of. paſſion ſo far forget himſelf and the limits of his 
power of puniſhing for contempts, as to commit the offender to 
the Fleet priſon for his life, or to be whipped and pilloried with 
impriſonment. for ten or twenty years : Would all the courts 
of common law in Weſtminſter hall, when the return to a 


habeas. 


E 


16 COMMITMENT BY THE TRISHHOUSE' or LOKDS 

habeas corpus brought ſich a caſe before them, inſtantly ſay to 
he priſoner, «We are bound by the authorities to rue dur 
eyes to the apparent illegality of the ſentence and impriſon- 
er ment; and groſs as we muſt. confeſs the caſe to be, it is 
wy irrelievable!” Theſe are very ſtrong caſes eo put. Even 
ſtronger caſes are poſſible; and in argument one hath a right to 
put the ſtrongeſt. "But thoſe I put are ſuffcient to exhibit the 
extreme latitude of the doctrine I thus venture upon examining, 
and to render aſſent and acquieſcence at leaſt difficult. If too, 
the doctrine bf contempts be thus wide; if the houſe of lords 
. 0 or commons, or the court of chaneery, 6p any of the great courts 
eas of 'Welttniinifter hall, may conftrue What they (pleaſe into con- 
|-tempts; and may under that denomination — trial by jury 
convict all perſons of crime, and have alſo an indefinite power 
of puniſhing by fine and impriſbnment; and if all this when 
done be thus Shep pedlabze and thus unexaminable, what is there, 
bat their 6wn wiſdom and moderation and the danger of abu- 
Ang ſo arbitrary a power, to prevent the houſe of lords, or the 
houſe” of commons, or any court of Weſtminſter hall, under 
ſhelter of the law of contempts, from praftifing all che mon- 
ſtrous tyranty; which firſt diſgraced and at length ovEfwhelmed 
the Star Chamber? It will not appear furprizing, that thus 
\ ſee the conſequences of making commitments for contempt 
wholly unappealable and tnexaminable,”F' ſhould avow my 
deudts of the dodtrine in the full and unqualified terms of it. 
Vet, with futh a concurrence of the lateſt and graveſt authori- 
ties in favor of the dectrine in its fulleſt latitude, I cannot en- 
cottage thoſe by whom I am how eonſulted to expect, that _ | 
dectrine will in the preſent caſes be given up by the judges in 
Ireland ; and if it is adhered to, the legality of the commitment 
in queſtion will not even be ſomuch as conſidered by the oourts; 
and whether the commitment be e e en. 3 ws nn 
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dertake to examine the legality of the commitment of Meſſrs. 
Butler and Bond by the Iriſh houſe of lords; but whether ex- 
amining ſuch commitment they will hold it in any reſpect con- 


trary to law. 


As to the proper courts for iſſuing a habeas corpus with us 
in England, the law I apprehend ſtands thus. —Before our 
habeas corpus act of the 32d of Charles the ſecond, writs of 
habeas corpus. were grantable in term time, by the chancery, 
the king's bench, or the common pleas, and perhaps by the 
exchequer alſo. In the caſe of Mr. Oliver, who was commit- 
ted by our , houſe of commons at the ſame time with Mr. 
Croſby, the court of exchequer granted a habeas corpus, as 
appears at the end of Sir William Blackſtone's report of Mr. 
Croſby's caſe, and no notice 1s taken of Mr. Oliver's being a 
privileged perſon. However it is poſſible, that in Mr. Oliver's 
caſe, the court of exchequer, though they iſſued the writ, 
might think, that they had no right to diſcharge an unprivileged 
perſon ; and that fo they remanded Mr. Oliver on that ground 
without entering into the merits of the return, Lord Coke in- 
deed in 2. Inſt. 55. writes as if he meant to confine both com- 
mon pleas and exchequer to granting the habeas corpus to offi- 
cers and other privileged perſons there. But in Buſhell's caſe 
lord chief juſtice Vaughan, in his report of it, adduces prece- 
dents to ſhew the right of the common pleas to diſcharge per- 
ſons upon habeas corpus for inſufficiency of return, as well as 
for privilege ; and accordingly, in that cafe, the impriſonment 
appearing illegal the party was diſcharged; and in Wood's caſe 
2. Blackſtone's Reports 745. the court of common pleas 
affirmed Buſhell's caſe by holding the habeas corpus grantable at 
common law to perſons in general by the common pleas as 
well as by the king's bench. The true difference ſeems to be 
that, which lord Vaughan makes in his report of Buſhell's caſe; 
namely, that the chancery the king's bench and the common 
' pleas may all equally on habeas corpus diſcharge any per- 
ſon from an illegal impriſonment ; but, if the commitment be 

: D legal, 


\ pon lord Vaughan's 
"reaſoning and the doctrine of Wood's caſe, do I ſee, why the 

court of exchequer ſhould not be on the ſame footing with the : 

chancery and common pleas in this reſpet. One ground in 

favor of the common pleas will not indeed apply; for under 

Jour ſtatute of 16. Cha. I. c. 10. ſ. 10. inthe caſes therein men- 

a tioned, a habeas corpus is grantable by the common. pleas as 
N well as the king's bench; but that ſtatute is filent as to the 


— 
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exchequer. However that ſtatute is equally ſilent about the 
chancery, and yet the right of the latter is unqueſtionable; and 

\ _ both Buſhell's caſe and Wood's caſe are deciſions for the com- 
mon pleas at common law independent of the ſtatute of the 


_—— 


— © 
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Nite Charles the firſt. Therefore the better opinion ſeems 
to be, that the exchequer is competent on a habeas corpus to 
N. releaſe from illegal impriſonment equally with the chancery 
' king's bench and common pleas. As to vacation time, a habeas 
corpus at common wy Fg grenFivle in — 1 by any judge 
, e, of the king's bench. Whether in a vacation a habeas corpus 
CS nd a/c at common law could iſſue out of chancery, is a point — 
ee e, 11:46 teſted. On the one hand 2. Inſt. 53. 4. Inſt. 182. & 2, Hal. Hiſt, 


FI BO / 


— 


. ES 147. are authorities for chancery's having ſuch a power. - 
25 . on the other hand lord chancellor Nottingham, in Jenks's caſe v1 


2 4-4 
ZE 


Hem Zh fd. the, Latin or common-law-fide ; that the common-law fide or 

- Chancery was only open in term time; and therefore that the 
RE, 37 , writ was not iſſuable in vacation: and he obſerved, that the 
He 4. p caſe of 4th Edw. 4th, cited by lord Coke in his 2d Inſt. only 
proyed the Engliſh fide of chancery to be open in vacation. 
But now by our habeas corpus act of the 32d of Charles the 
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Bur perhaps in Ireland the law of habeas corpus, both as to 
the authority by which the writ is iſſuable and the time of 
iſſunng, may be in various reſpects different from our law on 
this important topic.— I can the more eaſily ſuppoſe this to be 
the caſe ; becauſe I am not aware of Ireland's having any ſuch 
ſtatutory proviſions to regulate meliorate and enforce the remedy 
A habeas cor as thoſe contained in our before mentioned 
ſtatutes of the 16th of Charles the firſt, and of the 32d of Charles 
the ſeco More particularly I preſume, that, from the want 
of a ſtatute like the latter of thoſe two adts, whether in vaca- 
tion time a habeas corpus is iſſuable out of chancery, may be (till 
an open queſtion in Ireland. 


ANSWER TO THE SECOND QUESTION. 


HAD the commitment been general or during the pleaſure 
of the lords, I ſhould think, that immediately on the proroga- 
tion of parliament the impriſonment of Meſſrs. Butler and Bond 
ought of courſe to ceaſe ; and that if they were not releaſed, 
any court competent to iſſue a habeas corpus would clearly be 
intitled and ought to diſcharge them. At leaſt fo I conceive it 
would be in England. But the commitments being for a time 
certain and alſo till fines ſhall be paid, I, for the reaſons in my 
Anſwer to the Firſt Queſtion, cannot encourage a hope of relief 
from the ordinary courts of juſtice. My own doubts, on ſome 
of the points upon which the legality of the commitments de- 
pend, I have avowed. But with ſo much authority againſt me, 
it would be a preſumption .in me to ſuppoſe, that either my 
doubts, or my explanation of the grounds upon- which thoſe 
doubts proceed, will ſuffice to turn or even to ſuſpend the cur- 
rent. On the contrary I fear, notwithſtanding the reſpectſul 
deference with which I have endeavourcd to expreſs my heſita- 
tion about the commitments in queſtion, that I am much more 
likely to incur diſpleaſure than to enforce conviction.— As to 
the juriſdiction competent to grant a habeas corpus in the pre- 
ſent caſe, all I at preſent know on that head is diſcloted in the 
latter end of my Anſwer to the Firſt Queſtion. | 

D 2 : ANSWER 
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ANSWER TO THE THIRD QUESTION. - 


IHE writ of habeas corpus ſeems to be the moſt direct and 
immediate mode of trying the legality of the commitments, 
It is alſo the moſt various mode ; for if one of the great courts 
or one judge refuſes relief, the others may be reſorted to till 
the opinion of all has been taken. If an action of treſpaſs and 
falſe impriſonment ſhould be brought, the commitment by the 
lords in Ireland would of courſe be pleaded; and ſo the caſe 
might finally reach themſelves on error without ever coming 
before a jury. 


ANSWER TO THE FOURTH QUESTION. 


I THINK, that the proper way of computing the months is 
by computing fix lunar months from the date of the commit- 
ment. Acts of parliament having no time mentioned for their 
commencement, or being made to commence from the making, 
have effect in general by relation from the beginning of the 
ſeſſion of parliament. In ſome caſes this rule operates with 
great hardſhip by ſubjecting perſons to an ex pot facto law. On 
that account it has been ſometimes attempted to break the rule. 
But the ſtream of authority and practice was too ſtrong. Lately 
alſo the old rule has been preſſed into a ſtill further extremity, 
by holding acts ſpecially made to commence from the paſſing to 


be ſubject to the ſame rule of relation; and in the King's 
Bench Term Reports, vol. 4. p. 660. there is a modern adjudi- 


cation on our annuity act to that effect. But with great ſub- 
miſſion I doubt the propriety of ſo extending the old rule and 
of refuſing to diſtinguiſh between making and paſſing : for I ap- 
prehend, that this latter word was purpoſely introduced as a 
fpecial provifion of the time for commencement of an a& in 
contradiſtinction to the time at which it would otherwiſe com- 
mence, and points at the time of the king's giving his aſſent 
to the act, and actually meant to produce the effect of negativing 
the commencement of an act from the firſt day of the ſeſſion. 
However, notwithſtanding all this, the late authority in our 
0 | King's 
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King's Bench Term Reports is to the contrary. But I do not 
recollect any authority to force ſuch a conſtruction in the caſe 


of a commitment by either,houſe of parliament. 


ANSWER TO THE FIFTH AN D LAST QUESTION. 


THE cuſtom and uſage of Parliament fully juſtifies, as I con- 
ceive, our houſe of lords i in adminiſtering an — to aſſiſt their 
legiſlative enquiries. But the want of a like cuſtom and uſage 
prevents our houſe of commons from having the ſame ſanction 
even in their judicative capacity. However with us there is a 
diſtinction between the whole houſe of lords and a committee 
of lords; and I have always underſtood, that there is not any 
cuſtom or uſage of parliament to enable a committee of our 
lords to examine on oath (4) ; and that from the want of ſuch 
a cuſtom, witneſſes for committees are {worn at the bar of the _ 
houſe, in the ſame manner as for the judges on reference to 
them of private bills. As for indicting. for perjury witneſles, 
ſworn and examined before our houſe of lords, when acting 
legiſlatively or judging in privilege and contempt, I have not 
heard of ſuch an indictment: and I apprehend, that falſe ſwear- 
ing before them in ſuch caſes is puniſhable by themſelves as a 
contempt. But in principle I do not ſee, why in caſes of privi- 
lege and contempt, perjury before the houſe of lords ſhould 
not be inditable; becauſe the proceeding is in its nature 
judicial. However as to perjury before the houſe of lords ex- 
amining to aſſiſt the exerciſe of their legiſlative function, I very 
much doubt its being otherwiſe puniſhable than as a contempt 


- againſt the houſe. 
6th June 1793. 


(b) Qyxre, however, whether there may not be ſome inftances of examination of 
witneſſes on oath adminiſtered by a committee of lords; and ſee 5. Parl. Hiſt. 474. But 
note Journ. Dom. Proc. 17. Apr. 162t. where the witneſſes appear to have been ſworn 
in the houſe: and in Journ. 15. March 1620-1. it is given as a reaſon for moving to 
reſolve on ſwearing witneſſes at the bar of the houſe, that the oath cannot be given at 


4 committee. 
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CASE or CONDITION OF MAKAIAGH, 23 
Tun cauſe ariſes on the will of Mr. Richard Kee. 


"Tarts are two anabions in the cauſe. 

8, One | relates to a depaſit of ſome bonds of the river Lee 
navigation, part of Mr. Kee's teſtamentary eſtate, by Mrs. 
Tyler one of his executors with Meſſrs. Hankey and Company 
as a ſecurity for money lent to her by that banking houſe. But 
I am. not inſtructed to on ke in this queſtion. 

; Tus other en concerns a ſum of C10, ooo. South Sea 
annuities claimed by the plaintiffs Mr. and Mrs. Scott againſt 
the aſſignees of Mrs. Tyler. 


Tais latter queſtion is of great importance. The property, 
which is the ſubject, makes the queſtion important in value. 
But in my view of the cafe the queſtion demands far greater 
attention in reſpe& of the general doctrine of this court, by 
the mne of which the queſtion muſt be decided. 


a 1 THINK I am juſtified in thus introducing the 3 queſ- 
tion, which I am to argue; becauſe it involves a conſideration 


of the imputed docttine of this court, that legacies on condi- 


tion of marriage with conſent are in general ineffectual and 


merely i m terrorem ; and becauſe the preſent caſe cannot, as I 


conceive, be properly diſpoſed of, without, not only putting to 
a teſt the general principles of that doctrine, but allo fixing 
its bounds and limits by an explicit and unambiguous pre- 


that. | 
Nox is it a novelty, that this fort of queſtion" thould claim 


from the court, patient attention to long and ſolemn argument, 
and at the | ops time raiſe the expectation of laborious es 
and enlightened deciſion. | 


Four 
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Fovr times ſince the reſtoration have your lordſhip's prede- 
ceſſors in this court called to their aſſiſtance judges from the 
other courts of Weſtminſter hall, on conditions impoſing re- 
ſtraint of marriage. Lord Clarendon wag fo aſſiſted by lord 
chief juſtice Hyde and lord chicf baron Hale in the caſe of 
Bellaſis and Ermin in the 1 th of Charles the Second Lord 
keeper Bridgman was honored with three chieſs as aſſeſſors in 
the caſe of Fry and Porter in the 21ſt year of the (ame reign; 
and Hale was again one of them. In a few years after the 
revolution the caſe of Bertie and Lord Faulkland again forced 
this court to call in foreign aid; and Lord Somers had the lords 
chief juſtices Holt and Treby for his aſſeſſors. Early in the 
laſt reign the caſe of Harvey and Aſton once more gave occa· 
ſion to the ſolemnity of a hearing in this court before its chief 
judge attended by judges from the other courts ; for this fourth 
.caſe was heard before lord chancellor Hardwicke, with the chief 
juſtices Lee and Willes and judge Comyns afterwards chief baron 


for aſlefors. 


Nori #FANNNG; however, theſe fr great cauſes, all 
thus ſolemnly heard and adj udged on different branches of the 
ſame general doctrine concerning marriage conditions; and 
though when the laſt of theſe cauſes was heard, the arguments 
from the bar were adorned and amplified by a valuable acceſſion 
of learning from able and eminent civilians ; and though alſo 
in reſpect of the wonderful variety of diſcuſſion both from the 
bench and bar in this laſt cauſe, it ſeemed, as if the learning 
of marriage conditions was wholly exhauſted, and as if nothing 
of importance on this ſubje& was left to occupy future chan- 
cellors: - twithſtanding all this there occurred in the ſubſe- 
quent part of lord Hardwicke's time ſeveral caſes, in which even 
his wiſdom, thus previouſſy * did not wholly attain 

to facility of deciſion. 1 | 


Ev the addition of lord Hardwicke' 8 1 on mar- 
riage conditions did not quite ſmooth the way for his immediate 
| ſucceſſors 
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facceflors in office. The ſhort time, during which the great 
ſieal was in commiſſion after his 8 was diſtinguiſhed 
by a caſe of marriage condition, on which there appears to have 
been almoſt as elaborate a diſcuſſion, as had attended any former 
caſe of the kind. The caſe, I now allude to, is Manſell v. Man- 
ſell before the lords commiſſioners Willes Smythe and Wilmot 
in the goth of George the ſecond on a power of jointuring, 
which was given to a tenant for life with the qualification of 
his marrying with the conſent of certain truſtees. The calc is 
not in print; but I have in my poſſeſſion a large note of it, 
from which it appears, that the caſe was argued with great 
fullneſs by four eminent counſel on each fide, and that the 
jud 8 was delivered 1 in a ſtile of great elaborateneſs by lord 


"Ta 18 oY great caſe ſeems to have been followed with a 
long filence in equity on the ſubject of marriage conditions: 

for in the twenty - nine years which have ſince elapſed, the only 
ſubſequent caſes relative to ſuch conditions, of which I can 
find any report, are, — Randall v. Payne, — and Hemmings v. 
Munckley in Mr. Brown's Chancery Repoyts, —neither of which 
appears to have been much debated. | vt 


Bur it ſhould ſeem from the turn ind reception of the pre- 
ſent caſe, which has already occupied your Lordſhip on two 
different days, that there ſtill remain important purpoſes, for 
which it is requifite again'to inveſtigate this arduous and fruitful 
ſubject of marriage conditions, and again to examine the ſound- 
neſs of the doctrine, upon which a part of the current notions 
relative to the imbecility and harmleſſneſs of ſuch conditions 
reſts or its . ws 


e 2 verfuatibn; that the W caſe 15 a a real 
neceffity-of thus once more ſcrutinizing the principle and au- 
thorities on the doctrine in queſtion, and of thence framing one 


other ſolemn precedent for guidance. in caſes of this claſs, I 
ik | ; E * now 
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now propoſe to conſider the preſent caſe with .a/ fullneſs, which 
otherwiſe would be without ground of apology, and —_ 
quently would have little claim to "our u 9 1 1 og 


Ir is true, that I come, not only econ in the, argument 
for Mrs. "Tyler's aſſignees, but ſecond after an eloquence, 
which, when fully 'exerted, is ſo exhauſting of the matter 
in debate, as almoſt to diſcourage all further attempts at 
enlargement even from coadjutors the moſt eminent for their 
learning and talents. Conſeious, therefore, | I muſt; be, of the 
peculiar * 805 whichs 429 r e now Nun 
* 5 15 4 

| | 21 $555 . ' , 
ſp yet I feel it to be 1 of me, you I mould at leaſt 
make an effort towards aſſiſting the inveſtigation of the preſent 
caſe ; and I know, that I ſhall be ſooher excuſed-for a failure 
of ſucceſs in my exertions, Gan _ * * For not ant 
them. 
; Th 2 "tt 

1 SHALL now proceed to. conſider the preſent cauſe, ſo far 
as relates to the condition of martisge. on een alone Iam 
inſtructed to addreſs the court. ts | 
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THE olaintiffs Mr. and Mrs. Scott hos thei. "bill to have 
the benefit of certain deviſes and legacies in the laſt will of 


Mr. Richard Kee in favor of Mrs. Scott; and more eſpecially 


of a legacy of £10,900. South Sea annuities. -  , 


i? 


IT appears, that the * Mr. Kee cohabited with the ori- 
ginal defendant Mrs. Tyler, who ſince his death became a 


bankrupt, and whoſe e are n the now defendants 


in the cauſe. an 
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Ir, alſo appears, that the plaintiff Mrs. Scott was a natural 
daughter of Mrs. Tyler by Mr. Kee; and that on this account 
. Scott became a principal object of his will. 


Arx the time of the will and of Mr. Kee's death Mrs. Scott 
was under age and unmarried. 
Tux . made by Mr. Kee's will for Mrs. Scott, 
whom the teſtator deſcribes by the name of his god - daughter 
Margaret Chriſtiana Tyler, are various ; ſome certain, others 


uf bg. 


Bor che only property in conteſt between the plaintiffs and 
thoſe of the defendants who are Mrs. Tyler's aſſignees, about 
which I am inſtructed to ſpeak, is a legacy of { 10,000. South 
Sea annuities, the truſt of which Mr. Kee declares for Mrs. Scott 


under various „ 


d. Bron the clauſe of the will containing this bequeſt, there 
is a direction to the executors to purchaſe { 5000, South Sea 
annuities of the year 1751, upon truſt to transfer them to the 
teſtator's grandſon Richard Dryer upon his attaining twenty-one: 
But if he ſhould die before that age the teſtator gives the 
£ 5000. South Sea annuities. between Mrs. Tyler, whom he 
deſcribes to live with him, and the plaintiff Mrs. Scott, whom 


he ſtiles his god-daughter Margaret Chriſtiana Tyler, equally 


to be divided between them; with a direction, that his god- 
daughter's ſhare ſhould not be transferred till twenty-one, and 


that if ſhe ſhould die before arrival at that age, her ſhare ſhould 


go to Mrs. Tyler. —- Then comes the deviſe in 3 Auen 
Is in abe words an | | 1 10 
> 2109 
3 ALSO I will, that my executors hateiaafier named do, 
„with all convenient ſpeed after my deceaſe, purchaſe the 
ſum of £10,000. , South Sea annuities 1751 in their names 
upon the truſts hereinafter mentioned; that is to ſay, upon 

"0-2 — 
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« truſt, that they and the ſurvivors and | ſuryivor of them 


do ſtand poſſeſſed thereof, and out of the dividends pay or 
permit the faid Elizabeth Tyler to take or receive yearly 
© and every year, as the ſame ſhall become payable, the ſum of 
« L100. for the maintenance and education of my faid god- 
* daughter Margaret Chriſtiana Tyler until her age of twenty- 
one years, which will be on the 28th day of June 1785, and 
add the ſurplus of ſuch dividends from time to time to the faid 
capital ſtock ; and at her faid age of twenty-one years I will, 
that one moiety of the capital flock £r0,000. and the ſaving 
« thereof be paid and transferred to my ſaid god-daughter 77: 
© caſe ſhe ſhould be then unmarried ; and at her age of twenty- 
five years, if ſhe ſhall then be unmarried, I will, that the 


© other moiety of the ſaid / 10,000. be then transferred to her 
« for her own uſe and benefit; but in caſe my ſaid god- daughter 


* ſhall marry before her ſaid age of twenty-one years with the con- 
* ſent of her 2 fall mother Elizabeth Tyler, I will, that one 
*« of the ſaid (10, ooo. with the ſavings made be ſettled on my 
« ſid god-danghter for her ſeparate uſe and her iſſue, in ſuch. 
« manner as her. ſaid mother Elizabeth Tyler ſhall think pro- 
* per; and the other moiety thereof with the ſurplus diſpoſed. 
6. of, as ſhe my faid god-daughter ſhall think fit. But in caſe 
« my ſaid god-daughter ſhall depart this life before her arrival 
* at the age of twenty-five years unmarried, then and in ſuch 
« cafe } give 
for her own uſe and nr 


Tuis is followed with a deviſe of fous freehold n, in 
Denmark court to the executors in fee, but in truſt for Mrs. 
Scott in fee upon her attaining twenty-one; and in caſe- 
of her dying before, the ſame premiſes are given to teſta- 
tor's grandſon Richard Dryer in fee. Then there is a bequeſt 
to teſtator's executors of the principal 
his deceaſe ſhould: be due to him on ſecurity of the river Lea, 
with a direction to pay both with the accumulations to Mrs. 
Scott on her attaining twenty-one.. If ſhe ſheuld die before, 

| he 
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| ous legacies and deviſes to Mrs. Tyler 


_ « of Middleſex, and all bond and other debts owing to me by 


concludes with appointing Mrs. Tyler and three others exe- 


in reſpect to her marry 
conſent has taken effect; and therefore that ſhe and her huſband 
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he gives this ſame fund to Mrs. Tyler. Next there follow vari- | 
and others ; after which | 
he makes Mrs. Tyler teſiduary devifee and legatee in theſe 
words: All my freehold eſtates in Whitechapel in the county 


« any perſon or perſons whomſoever, particularly a ſum of 

4 { 2300. and intereſt due to me from Maurice Dryer and his 

«« wife on mortgage of their eſtates, and all other my eſtates 

« and effects as well real as perſonal whatſoe ver and where- : 
«« foever, and of what nature or kind ſoever, I give deviſe and. TR 
% bequeath the ſame to the aforeſaid Elizabeth Tyler her heirs | 

« executors adminiſtrators and aſſigns for ever, for her great care 

* in looking after me in my ſeveral illneſſes, and whom I look 

6c upon as my wife in every re ſpect, which I would have made 

% her, had it not been for a fooliſh promiſe I made to my late 

* wife in her lifetime.” After this reſiduary clauſe, the will 


Cutors. 


Uros this will of Mr. Kee, the plaintiffs claim to have the w 
full benefit. of the legacy of 10, ooo. South Sea annuities to 
Miſs Tyler now Mrs.. Scott. The foundation of the: claim is, 
that, Mrs. Scott having married under her age of twenty-one 
years, the material part of the contingency in Mr. Kee's will 
ing under that age with. her mother's 


are completely entitled to the (10, ooo. with. the accumulation. 
of intereſt ſince Mr. Kee's death, 


Bur the aſſignees of Mrs. Tyler, from whom this legacy is 
demanded, deny Mrs. Scott's. right to it. The fact, upon which 
they controvert her claim, is, that before ſhe attained her age 
of twenty-one years ſhe married the plaintiff Mr. Scott without 
the conſent of her mother Mrs. Tyler. Indeed. the. bill aims 
to have the marriage confidered, as if it was with the encou- - 
ragendent. of the mother, and with an indirect fort of conſent 

f from 
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« truſt, that they and the ſurvivors and | ſurvivor of | them 


4 do ſtand poſſeſſed thereof, and out of the dividends pay or 


permit the ſaid Elizabeth Tyler to take or receive yearly 
and every year, as the ſame ſhall become payable, the ſum of 
« £100. for the maintenance and education of my faid 'god- 
* daughter Margaret Chriſtiana Tyler untit her age of twenty- 
one years, which will be on the 28th day of June 1785, and 
add the ſurplus of ſuch dividends from time to time to the faid 
© capital ſtock ; and at her faid age of twenty-one years I will; 
that one. moiety of the capital flock £x0,000. and the faving 
« thereof be paid and transferred to my ſaid god-daughter 77 
*« caſe ſhe ſhould be then unmarried ; and at her age of twenty- 
«« five years, if ſhe ſhall then be unmarried, I will, that the 


© other moiety of the ſaid Z 10,000. be then transferred to her 


« for her own uſe and benefit; but in caſe my ſaid god-daughter: 


* ſhall marry before ber fam age of T | 


* ſent of her ſaid mother Elizabeth Tyler, I will, that one 
of the ſaid £10,000. with the ſavings made be ſettled on my 
« faid ghter for her ſeparate uſe and her iſſue, in ſuch 
« manner as her. ſaid mother Elizabeth” Tyler ſhall think pro- 
per; and the other moiety thereof with the ſurplus diſpoſed. 
6. of, as ſhe my faid god-daughter ſhall think fit. But in — 
my ſaid god · daughter ſhall depart this life before her arrival 
* at the age of twenty-five years unmarried, then and in ſuch 
m cafe I give the £10,000. to _ en tre 
% her own uſa and; dene, 1 


Tus in: e ids ef of Wesen FRY in 
Denmark court to the executors in fee, but in truſt for Mrs. 
Scott in fee upon her attaining twenty-one ; and in caſe 
of her dying before, the ſame premiſes are given to teſta- 
tor o grandſon Richard Dryer in fee. Then there is a bequeſt 


to teſtator's executors of the principal and intereſt which at. 


his deceaſe ſhould: be due to han on ſecurity of the river Lea, 
with a direction to pay both with the accumulations to Mrs. 
Scott on her attaining twenty-one. IF ſhe ſheuld die before, 
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| ous legacies and deviſes to Mrs. Tyler 


vie in her lifetime.” 
concludes with appointing Mrs. Tyler and three others exe- 


in reſpect to her m 


of intereſt ſince Mr. Kee's death, 
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he gives this ſame fund to Mrs. Tyler. Next there follow vari- 


and others ; after which 
deviſee and legatee in theſe 


he makes Mrs. Tyler teſiduary 


words: All my freehold eſtates in Whitechapel in the county 


of Middleſex, and all bond and other debts owing to me by 
« any perſon or perſons whomſoever, particularly a ſum of 
«£2300. and intereſt due to me from Maurice Dryer and his 
«« wife on mortgage of their eſtates, and all other my eſtates 
« and effects as well real as perſonal whatſoever and where- 


ſoever, and of what nature or kind ſoever, I give deviſe and. 


% bequeath the ſame to the aforeſaid Elizabeth Tyler her heirs 
« executors adminiſtrators and aſſigns for ever, for her great care 
* in looking after me in my ſeveral illneſſes, and whom I look 
e upon as my wife in every reſpect, which I would have made 
© her, had it not been for a fooliſh promiſe I made to my late 
After this reſiduary clauſe, the will 


cutors. 


. Uyox this will of Mr. Kee, the plaintiffs claim to have the 
full benefit. of the legacy of 10, ooo. South Sea annuities to 
Miſs Tyler now Mrs. Scott. The foundation of the claim is, 
that, Mrs. Scott having married under her age of twenty-one 
years, the material part of the contingency in Mr. Kee's will 
arrying under that age with. her mother's 
conſent has taken effect; and therefore that ſhe and her huſband 
are completely entitled to the £ 10,000, with the accumulation. 


Bur the aſſignees of Mrs. Tyler, from whom this legacy is 
demanded, deny Mrs. Scott's right to it. The fact, upon which 
they controvert her claim, is, that before ſhe attained her age 
of twenty-one years ſhe married the plaintiff Mr. Scott without 
the conſent of her mother Mrs. Tyler. Indeed. the. bill aims 
to have the marriage conſidered, as if it was with the encou- + 
nagement of the mother, and with an indirect fort of coriſent 

| from 


* 
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from 


But the. mother's anſwer. poſitively denies every ſpe- 
cies of + conſent ; and there is not a ſyllable of proof on the 
part of the plaintiffs to ſupport the allegation of conſent and 
approbation ; but there is direct and full proof for the defen- 
dants, that the marriage was clandeſtine and againſt the appro- 
bation of Mrs. Tyler, there being proved a confeſſion to this 
effect under Mr. Scott's own hand, in a letter of apology, which 
he addreſſed to Mrs. Tyler almoſt immediately after the mar- 
riage. In the argument therefore of the caſe, it muſt be aſ- 
ſumed as an undeniable fact, that there has been a marriage un- 
der the age of n n. the enen 1 Mrs. T n 
the mother. : 147241 | 104:2thmiil $251 


 Tm1s brings forward the general queſtion, which I am. to 
argue againſt the plaintiffs; and it is ſimply this, whether Mr. 
Kee's will is ſo conſtructed, as to intitle Mrs. Scott to the 
110, ooo. notwithſtanding her marriage without conſent prong 
ouſly to her attaining twenty-one. 


Fox the plaintiffs, as & . * caſe bas * N 
nnn f 2194 EA „ 

'F IRST the Pa” <ounſel for tha plaintiff "IG ad 
to ſhew, that Mrs. Scott's title to the { 10,000. has actually ac- 
crued — the true mag af the contingencies deferided 4 in 
the will -- | | AAS 121 . eng, 2 


15 


SsconpI v and . it is inſiſted * the okintifs, that 
the contingency in the will, which requires Mrs. Scott to 
marry with the conſent of her mother, ſo far as it requires 
conſent, is a condition 1N TERROREM , galys.” and as uch null 
* ien | 
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Ih 


"Witew: refed to the feſt point, 1 Her ſuppoſe, that the 
eountal of the plaintiff do not much rely upon it. However 
as the point has been raiſed for the plaintiffs, ſome obſervations 


upon it from the other fide ſeem to be e But I * 
be very brief in this part of the caſe. 


Tux true anfiyer to the plaintiffs, when they inſiſt, that 
Mrs. Scott is within the . contingencies of the will, is to ſtate 
thoſe contingencies ſeparately and diſtinctly, and to. nl 
With them the events which have really happened. 


Tur Eft contingency Nated 3 in the will is, that at Mrs. Scott's 
age of twenty-one years there ſhould be transferred to her a 
moiety,of the £10,000. ſtock in caſe ſbe ſhould be THEN un- 


married. But the event which has happened is, that Mrs. Scott 
when ſhe attained twenty-one was married to Mr. Scott, and 
ſtill is his wife. If ſhe had been unmarried at twenty-one only 


a title to one moiety of the £10,000. would have accrued under 
this contingency. But the contingency has not happened ; and 


therefore ſhe cannot be intitled to anything under it. 


Tux next caſe provided for by the will is Mrs. Scott's at- 


taining che age of twenty-five, ih which event, if ſhe ſhould be 
THEN unmarried, he directs the other moiety of the £10,000. 


ſock to be transferred. But there is a double objection to 
Mrs. Scott's claiming under this contingency ; for ſhe has not 


a attained N Ave, and beſides ſhe is married. 


Tur third contingency expreſſed in the vin is Mrs. Scott's 
marrying under twenty-one with Mrs. Tyler's. conſent, in which 


caſe the teſtator directs a particular ſettlement of the whole 


of the £10,000. for the benefit of Mrs. Scott and her iſſue, one 


. moiety, | in one form, and the other moiety in another form. But 


this 


* 


* 
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this contingency neither has happened nor can happen ; for 


Mrs. Scott has married under taenty-one without her mother's 


conſent, and has continued a married woman till after that age. 


Both the letter and the ſpirit * of that A are 
denen impoſſible. bi 57 6 7 


Fr 


Sven are the Aar contingencies, on which the will gives to 
Mrs. Scott a title to the £10,000. ſtock in. queſtion: and fo 
framed are all, that not one will ſerve her purpoſe. 


IT is in vain then, as I conceive,” to attempt ng a doubt 
for the plaintiffs on this part of the caſe. The words of the 
will are clear and unambiguous againſt the title of Mrs. Scott; 


and referring to them is a complete anſwer to every thing which 


can be prged 1 in her favor. : 


1 4 o 1 
« G : 6 ” 4 


Ir has, wei been attempted to raiſe | an MOON in 
favor of Mrs. Scott from the deviſe over to Mrs. Tyler, which 
gives the £10,000. to her, only in the eyent of Mrs. Scott's 


dying before twenty-five unmarried, 


Bur the argument is in many reſpetts loonie: Firſt i 
draws the attention too much from the real queſtion, which is, 
not whether Mrs. Tyler i is excluded from the legacy of { 10,000. 


but whether Mrs. Scott is intitled to it—Secondly it fuppoſes Mrs. 


Tyler to frame her whole title to the £10,000. on the ſpecific 
deviſe over to her: whereas in truth her title is founded on the 
general refiduary deviſe to her of the real and. perſonal eſtate 
not otherwiſe diſpoſed 3 operates as much againſt 
Mrs. Scott herſelf as againſt Mrs. Tyler; for in reſpect to both 
the will ſtates the contingencies on which each is to have the 
£10,000. and if Mrs. Tyler is to be excluded in all other events, 


why ſhould not Mrs. Scott be equally ſo ?—Pourthly the impli- 


cation aimed at is too viglent to be endured. It amounts to 
ſaying, that becauſe Mrs. Tyler is not intitled to the ro, ooo. 
| therefore Mrs. Scott is. "w" if there was not a reſiduary de- 

| viſe 


5 r . . pe N s * r 2 
* 
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viſe-to:Mrs.,,Tyler, I ſhould think, that except in the events 
deſcribed by the will both ſhe and Mrs. Scott are excluded; 
and that except on the happening of thoſe events the next of 
kin would be entitled to the £10,000. as a fund undiſpoſed 
of. Thus it appears, that the reaſoning from the manner of 
the deviſe of the £10,000. over to Mrs. Tyler, being duly 
conſidered, is as prejudicial to Mrs, Scott as her ; and that it 
rather tends. to raiſe a competition againſt both, than to decide 
the competition between them in Mrs. Scott's favor. Mrs. 
Tyler may indeed ſhelter herſelf againſt the next of kin on the 
reſiduary deviſe to her of all the undiſpoſed property of the teſ- 
a but there i is no ſuch * for Mrs. Scott. | 


I now come to the ſecbud ry oreat Wait point of the caſe, * 
being that, upon which the counſel of the plaintiffs apparently 


place their dependence. 


Tur poſition made for the plaintifs is, that it is the ſettled 
rule of this court, in the caſe of legacies of perſonal eſtate, to 
conſider conditions in reſtraint of marriage univetſally as merely 
IN TERROREM ; except where, on breach of the condition by 
marriage without the conſent required, the legacy is expreſily 
deviſed over to a third perſon ; and that the N caſe exactly 
falls within this doctrine. 7 | 5 


. ; . . 
Want din We this. rule about condition 1N TERRO- 0 POE nadir 
REM ought to govern the preſent caſe, is the real queſtion, upon 


which the court is to e | 3 055. . 
z. | 
Tar ſuch a rule ſhould ever have had exiſtence in this docs $149: SH 


court is in my apprehenſion a "ey ade and en C426 Ft 
| ching. 


F 


* 
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"Ir authorities were out of the way, Tou think it impoſe 
üble to ſuppott the rule in any degree or to ** extent ; for 
what principle can be ſtated in its favor?” __ | 


* 1 


Is there any ply of our fi? tobich forbids mY or deviſes on: 


condition not to marry without conſent ? None fuch can be ſtated: 


in the extent, which the rule fequires. Our law will not in- 


deed tolerate conditions amounting to à prohibition of marriage.. 


But it makes no objection to a reaſonable reſtraint of marriage, 
ſuch as the teſtator impoſes in the preſent caſe. On the con- 
trary our law prohibits perſons nder the age of twenty-one: 
years from marrying without k conſent of parents or guar- 
dians. A legacy therefore on condition not to marry under. that: 
age without ſuch conſent;-fo-far-from-being againſt our law, 
perfectly coincides with it, and actually tends to enforce one of 
its precepts. . Accordingly. the legality of deviſing on ſuch con- 
ditions hath been recognized both at law and in this court in a: 
variety of inſtances, notwithſtandin g very powerful attempts to: 
obtain a condemnation of theſe conditions. — It was once de- 
nied, that land could be effectually deviſed on a condition not 
to marry without conſent. .. But that point was ſettled in favor 
of the condition both in law and in equity, in the great: caſe of. 
Fry v. Porter (c); lord Hale aſſiſting to decide the point before 
each juriſdiftion.—In the famous caſe of Bertie and Wife againſt 
Lord. Faulkland, a condition of marriage was again. acknow- 
leged to be effectual both at law and in equity on a: deviſe of 
land; lord chancellor Somers and lords chief juſtices Holt and 
Treby all concurring,. though the condition required a. lady” 'F 
marrying a particular perſon.—That the condition of marriage 
is good for a portion of” money raiſable out of land, was ſolemnly. 
. adjudged * lord chancellor Hardwicke in the great caſe. of: 


226. I. 
(c) The no of this RAY, at * is in T. Roms 2. Lev, 21. 1. Ventr. Joes 


2. Kebl. 756. 787. 814. & 3. Kebl. 19. The eee in 1. Mod. 300. 
2. Cha. Rep. 26. & 1. Cha. Caſ. 138. As to the caſes immediately following, ſuck of 
© them as are reported in print are ane mentioned. in the courſe of the Second 
Argument. 


Þ 


a Harvey 
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Harvey and Aſton : and the chief juſtices Lee and Willes with 
chief baron Comyns concurred in the determination. The caſe 
laſt mentioned alſo ſettled, that the condition is effeCtual on a 
legacy of money, if ſuch legacy takes effect by reference to a 
portion out of land. — Without ſuch a reference the condition i is 
effectual on a legacy of money, F there is a deviſe over; and in 
this all agree. But ſtill it was attempted to reſiſt ſuch reſtric- 
tions; for about 1759 the point was long and ſolemnly debated 
in this court in the caſe of Manſell and Manſell on a power of _ 
Jointuring with land, though in vain, the condition being held 
good by the unanimous opinions of Willes Smythe and Wilmot 
| = then lords commiſſioners of the great ſeal.—It was once 3 
queſtion before lord chancellor Hardwicke, whether the condi- 
tion was effectual on a bequeſt of money to be laid out in land. 
But the caſe went off without its being neceſſary to determine 
this point, This was in 1743 in the caſe of Ready v. Colſon ; 
a ſhort note of which is in the manuſcript collection of a diſ- 
tinguiſhed advocate, once a bright ornament of this court : I 
mean the late Mr. Jodrell. — Thus then it is clear, that the con- 
dition of marriage is effectual in the caſe of land 1tſelf, in the 
caſe of a. portion out of land, in the caſe of a power of join- 
turing with land, and even in the caſe of money where land 
is mixed in the bequeſt. Nay, on a legacy of money itſelf, 
without any reference to land, all concur that the condition pre- 
vails, if there is added 4 deviſe over. So far alſo is the con- 
dition received, that it is effectual, though the reſtraint of mar- 
riage 18 not confined to twenty-one, or the power of conſent-is 
lodged in a ſtranger ; neither of which circumſtances, how- 
ever, belongs to the preſent cafe, All this being admitted, 
ſurely it is an indiſputable bar to arguing againſt the FORTY. of 


ſach conditions. 


I there any latent intention of teſtators in caſes of this kind, 
which the rule aims to accompliſh ? — The language of the rule 
ſeems to import this; for conſtruing the condition to be in 


© TERROREM only is like declaring, that it is impoſed with no 
F 2 | other | 
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othir view than to fri ghten the legatee from an improvident- 
marriage. But what terror can be raiſed by a condition pro- 
claimed and known to be a nullity ? It beſides appears the ex- 
treme of improbability, that a teſtator ſhould anxiouſly impoſe a. 
condition with an intention of 1 its being ec: a peg wy real. 


force or effect. 


I there any balgent principle or oil ub of . which N 
can be preſſed as. a warrant for diſpenſing with conditions in re- 
Araint of improvident marriages ?'— There is only one rule of 
equity, to which, there is the Teaſt pretence of refuge for this. 
purpoſe ; and. that will appear inapplicable the moment it is 
ſtated. This court will ſometimes relieve againſt penalties and 
forfeitures. But. then it. is a part of the rule, under which 
f equity kindly adminiſters this aid, to exact compenſotion; and 
where that cannot be given, and the value of the thing for en- 
forcing which the forfeiture is impoſed: cannot be eſtimated; the 
relief is denied. This for ever ſhuts the door againſt relief on, 
ml” marriage conditions. In them it is impoſſible to- find out any 
other. datum to calculate the compenſation or recompence by, 
than the very penalty, which the teſtator acting as his own chan- 
cellor has choſen to be the guard of his injunction. Either that 
fame penalty muſt be rigorouſly enforced ; or the purpoſe of the 
condition muſt be wholly defeated. If that penalty is not ex« 
ated, it is the ſame as if no condition had been impoſed, and 
the condition is always liable to be broken with full impunity. 
and advantage to the perſon Breaking it, and at the ſame time 
with complete diſappointment to the perſon impoſing the con- 
dition, neither its object being obtained, nor the ſmalleſt. re- 
compence for fruſtrating that object. 80 harmleſs a reſult from. 
a ſolemn and lawful condition cannot intitle it to a better deno- 
mination, than. it has obtained in this court; far to inſpire terror 
is certainly the utmoſt of its office, if this court ſhall relieve 
ſt the forfeiture it impoſes. Even the appellation of in 
terrorem, if this court ſtamps the condition with notice of its 


being à nullity, is too important for a condition ſo inoffenſive. 
* 4 
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Et ſcarce can be neeeſſary to add more on this head. However 
it is as well to reeollect, that this court has ſolemnly and repeat- 
edly refuſed to relieve in the inſtance of land deviſed on con- 
dition to marry with conſent. It ſo refuſed in bothof thoſe great 
caſes of Fry v. Porter and Bertie v. Lord Faulkland: nor on 
a deviſe of land would any one now argue, that ſuch a condi- 
tion was relievable here. Therefore the precedents, as well as 
the reaſon of the thing, prove, that the rule of equity for re- 
lieving againſt penalties on compenſation cannot reach a condi- 
tion of marriage. If a legacy of money came within the com- 
paſs of that rule, there would be no pretence for excluding a 
deviſe of land. | 


. Ne1THER then the law of the land, nor the intention of 
teſtators,. nor: any principle. of equity, upholding the rule of con- 


ſtruing conditions of marriage in terrorem only, whence is its 
| Wan tobe traced? 


o 


Tur er given may perhaps be, — that the Roman law 
rejected ſuch conditions as invalid; — that our eccleſiaſtical 
courts, yielding to the influence of the Roman law, pronounce 
upon legacies with ſuch conditions in like manner; — and that 
our courts of equity, when they firſt. Held plea of legacies and 
acquired a concurrency of juriſdiction over them, held them- 
ſelves bound to conform to the rule already eſtabliſhed by the 
more antient forum for legacies, 


Bur it may be doubted. whether. on a near examination, this 
way of. juſtifying, or rather. of apologizing, for the rule, will | 
not be found defective and unſatisfactory in all its parts. 


Wir n reſpect to the Roman law,, it certainly was jealous of 
and unfavorable to conditions in reſtraint of matriage. Many 
conſtitutions. are to be found in that. law tending. to promote 
matrimany and diſcourage celibacy. But the moſt famous pro- 
1 of this kind are thaſe contained | in a law of the time of 
the 
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the emperor Auguſtus. The law, I allude to, is often called 
the Lex Julia; but its proper denomination is Lex Papia Pop- 
pa; the real Lex Julia appearing to be a much earlier law of the 
ſame reign; though Gravina and other learned civilians have 
heretofore miſtaken theſe two laws for one law with two different 
appellations. It is underſtood, that it was a principal object both 
of the Lex Julia and the Lex Papia Poppæa, to reſtore the 
population of the country, to prevent all unreaſonable impedi- 
ments of marriage, and to check the pernicious faſhion of celi- 
bacy with its concomitant irregularities ; for ſo general was celi- 
bacy become, when the latter of theſe laws was paſſed, that 
- ſcarce a citizen having children could be found who was worthy 
of being conſul. Cauſa, ſays Heineccius in the Preface to 
his elaborate Comment upon the latter of theſe laws, ferende 
egit honeſtifima, ut Romani, adulteriis et vage veneri adſueti. 
premus et pænis, ad ducendas uxores et prole locupletandam rem- 
Publicam, adducerentur. Amongſt the proviſions in the Lex 
Papia Poppea for encouraging matrimony, there is one expreſlly 
aimed againſt legacies on condition of celibacy. - It is the 29th 
chapter of the remnants of this law, as collected and arranged 
by Heineccius, and the 17th in Gothofred's edition. The 
words are, , quis celibatus aut viduitatis conditianem hared: 
Jegatoriove injunxerit, heres legatoriuſve ed conditione liberi ſunto; 
neque eo minus delatam hereditatem legatumve ex. hac lege conſe- 
quuntor. In plain Engliſh, if a legacy was given on condition 
of celibacy or widowhood, the condition was to be null and 
void, and the legacy was to have effect as if no condition had 
been added. Such was the law itſelf ; and in terms it only 
nullifies conditions forbidding marriage who/ly, without touch- 
ing upon ſuch conditions as are merely calculated to reſtrain 
improper marriages. The words of this law therefore are not 
enough to ſhew, that all conditions in reſtraint of marriage were 
made invalid : for at leaſt the letter of the law was confined to 
.abſolute prohibitions of marriage, which our own law equally 
reprobates, except where a wife is-reſtrained from a ſecond 


marriage. It ſeems however, that the frauds upon this 1 
oman 
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Roman law provoked a free and large interpretation; in conſe- 
quence of which it was made to reach conditions merely on 
account of their tendency to celibacy. Thus if a legacy was 
given on condition of marrying: a particular perſon, who was 
of ſuch inferior degree or other deſcription as to render the 
marriage enjoined diſgraceful or impracticable to the legatee, 
it was deemed equivalent to a condition of celibacy, and as ſuch. 
was brought within conſtruction of the law. If alſo a legacy #78 
was given to any one, under a condition to marry. ex arbitrio 
alterius, that is, as another perſon ſhould appoint,. the condition 
was null;; a conſtruction only to be accounted for, by ſuppoſing, 
that it had become a practice to evade the law. by naming ſome 
perſon with a ſecret confidence not to conſent to any marriage. 
But. how is it poſſible to argue from all this, ſo as to make any juſt 
inference in reſpect to our own law? The compariſon between: 
the law of Rome and the law of England on this ſubje& ſerves 
to. ſhew; that in ſome points they agree, in ſome they differ. 
Both laws favor the liberty of marriage; and both reprobate 
celibacy; on. which laſt account both refuſe giving effect to 
conditions not to marry. But nearly. at this point the reſem- 
blance eeaſes ; for: it is certain, that our law will endure con- 
ditions. not to marry without: conſent, regarding neither. limita- 
tion of time, nor the fort of perſon entruſted with the power, 
where. no intention appears of impoſing a reſtraint ſo as to 
make marriage impracticable; and it may be equally true, that, 
for the ſake of guarding againſt frauds upon its policy in favor 
of marriage, the Roman law would not tolerate ſuch conditions. 
It. may be pleaſing to make ſuch compariſons. For ſome. pur- 
poſes, and on ſome occaſions, it may be uſeful to undergo the 
labor of them. But in deciding what is the law of England 
on this ſubject, how can it apply in argument in this court, that 
the law. of Rome differs from our law ?. Can it be reaſonably 
or. decently ſaid, that this court, or even any of our eccic- 
fiaſtical courts, ought to adopt the Lex Julia and the Lex Pope 
Peppæa, or the interpretations of thoſe laws amongſt the 


Roman juriſconſults, in a point about Which our own law pre- 
ſceribes 
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ſcribes differently? Where the law of England has not given 
the rule upon a ſubject within eccleſiaſtical or admiralty juriſ- 
diction, I clearly er that it may be open to ſuch. 
forums to conſult and adapt the deciſions of the Roman law. 


But I cannot reconcile myſelf to the ſtrangeneſs of deciding. 
even in the courts ſpiritual upon a principle of Roman juriſ- 
prudence, where the law of England diſtinctly furniſhes a prin- 


.ciple of another kind. Beſides it is far from being clear to me, 


that the Roman lawyers did reject conditions in reſtraint of 


marriage in the extent ſuppoſed. In the caſe cited from the 
Roman law, the condition is not limited in point of time, but 


is ſo expreſſed as to continue during the legatee's whole life; 


and the power of conſenting is ſeemingly lodged in a franger 
to the legatee. But here the condition of marriage with con- 


ſent is annexed to the legacy for a time only, that is, till the 


legatee's age of twenty-one z and the perſon entruſted with the 
power of .confent is the legatee's own parent. In other words, 
the condition is to enforce attention to that conſent to marriage, 
which the law itſelf requires. Yet the rule of this court, which 
is relied upon, has been ever ſtated with a generality ſufficient 
to govern even ſuch a caſe. But where is the authority to be 
found, by which it can be proved,that the Roman law would have 
rejected a condition not to marry under full age without conſent 
of the father (d)? I take it to be clear, that it was prohibited 
by the Roman law to marry without conſent of parents, what- 
ever doubts there may be as to the effect of ſuch a marriage 
when actually . Is it probable then, that the ſame 
law would condemn a condition requiring ſuch conſent? In 
this laſt point of view, the reference to the Roman law leads 
rather to the approbation of ſuch a condition of marriage as 


is impoſed in the proton caſe, than to „rnit n; ene 


agent 8 it. 


(%) On this point ſee Fontanella ds Patir Nuptialibus Clayfula 6. Gh 3. Part. x. 


or vol. 2. p. 355. 356. I was not aware of this author's diſcuſſion of the ſubject. He 


ſeems againſt the force of the condition, even where the father's conſent is required. 


* n that theze is a diverſity of opinion on the ſubject. 
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Tux aſſertion, that our eccleſiaſtical courts follow the Roman 


law in deciding upon legacies, and therefore nullify all condi- 
tions againſt marrying without conſent, appears to me as ſtill 


more open to a variety of remark. If I am right in my obſer- 
vations upon the Roman law, it is moſt probably a miſtake to 
ſuppoſe, that the law againſt ſuch conditions was interpreted 
in the'extent, in which the court of chancery is underſtood to 


have received the doctrine about conditions of marriage in ter- 


rorem. The. rule here is always ſtated ſo broadly, as to take in 


thoſe caſes in which the conſent is required from the parent 


and limited to the age of twenty-one, equally with thoſe in 


which the power of conſent is given to a ffranger and made 
perpetual." But as I have already endeavoured to ſhew, it re- 
mains to be proved, that the Roman law was interpreted in 


ſuch latitude as to reach conditions of the former and limited 


kind. It may be aſked alſo, what is the evidence, that the 


doctrine of marriage conditions in terrorem, as practiſed in our 


courts of equity, was previouſly a rule of the eccleſiaſtical 


courts. Naturally one would expect, that the evidence of this 


ſhould come from #herr learned writers, or from the records and 
reports of their juriſdictions. But inquire at Doctor's Com- 


mons ; and I have reaſon to ſuppoſe, that the learned gentle- 
men of the civil law, even the moſt profound of them, would 
be at a loſs to furniſh authorities from their treaſures, and 
therefore would refer us back to our own repoſitories. Since 
the habit of reſorting to courts of equity in caſes 'of legacy, 
and experience of the convenience of the peculiar powers inci- 
dental to equitable juriſdictions, the eccleſiaſtical courts have had 


little and very unfrequent conuſance of legacies ; and as I am told, 


their juriſdiction over them has gradually fallen into ſo much 
diſuſe, as to be almoſt in a dormant ſtate.» When, however, 


the ſpiritual courts are called upon, it is underſtood, that in- 
ſtead of claiming to give the rule to chancery as the younger 
Juriſdiction, they conſult our equity reports for their guidance. 


The truth is, that Swinburne's book on Teſtaments and the 
oo rd s Legacy by . are almoſt the only books 
G from 


10 
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from our civilians,-which contain any matter on the law of Iega- 
cies. But: Swinburne is wholly occupied with the Roman law 
upon the ſubject; and Godolphin, except where he borrows 
from the former, takes his materials from reports of deciſions 
by the temporal courts. It is ſingular alſo, that the only refe- 
rence by name to be met with, to a legacy caſe depending 
upon condition of marriage decided by the ſpiritual courts, is 
in Mr. Serjeant Moore's Reports 8 57. and there judge Winch 
cites one Pigott's caſe, in which the legacy was held good not- 
withſtanding breach of a condition, that the legatee ſhould not 
marry. without conſent of her mother. Thus without ſo much 
as one deciſion immediately from the ſpiritual courts, and with 
only one angle hore. decifon of thoſe courts furniſhed wo us 
through the report of a common lawyer, the foundation of the 
complicated and diverſified doctrine of equity in reſpect to mar- 
' Triage Conditions in ferrorem is to ori from their 
authority and example. But this, I muſt fay, is a light ground 
For reſting the doctrine of in terrurem on the antient practice of 
the eccleſiaſtical courts as the main and primary foundation. 
From ſuch anxiety alſo to make theſe courts reſponſible for the 
a thee w08 Cs OTOIIT OT 0 ae: 
merit. | 


Tun remaining part of the 3 for the doctrine about 
marriage conditions in terrorem alſo demands attention. It im- 
porte, that our courts of equity have adopted the doctrine; not 
from conviction of its rectitude; not from any good ſenſe in it ; 
net from its being agreeable to the intention of teſtators; not 
from any policy of our law of > but merely for the 
fake of conforming to a rule of the ſpiritual court, and to pre- 
vent diſcord with a concurrent Juriſdiction. — Moſt certainly an 
anxious defire of conformity. is in general highly laudable, and 

-ought to be in all concurrent juriſdictions. I have 
often thought the courts of Weſtminſter- hall too hay ghty to 
the courts ſpiritual, and in particular inſtances too little ſtu- 


* of their habits and practice. For haughtineſs [ do not 
wiſh 
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"wiſh to be the advocate. I am heartily averſe to it in all 
forms and ſhapes, whether it is the pride of juriſdictions, the 
pride of aggregate bodies, the pride of individuals, the pride of 
office, the pride of rank, the pride of birth, the pride of 
wealth, or the pride of proſperity. With me only one ſort of 
pride is tolerable. I mean the pride of adverſity. From what- 
ever deſcription any other ſort of pride comes, it is odious 
and ſhould be condemned. Moving from inferiors, it invites 
ridicule ; between equals it cauſes diſguſt ; practiſed by ſupe- 
riors it a ches to inſult. Between concurrent juriſdictions 
more eſpecially, all haughtineſs ſhould be avoided. Inſtead of 
it, there ought to be a reciprocal and condeſcending ſpirit of 
conformity; which, in reſpect of its public utility, may be called 
one of the judicial virtues in caſes of concurrent juriſdiction. 
But this, like other virtues, has its preſcribed bounds. Nor is 
it proper, that this court ſhould blindly follow a concurrent 
juriſdiction, where its error is apparent: and what error can be 
more ſo, than the error of preferring a law of Rome to the 
law of England, where the latter has given the rule, and ſo 
excluded all reception of foreign law? 80 to yield to the 
court fpiritual, is an exceſs of complaiſance ; and ſurely, where 
thoſe courts are proved to act upon a dangerouſly erroneous and 
indefenſible principle, it would be more becoming to extricate 
them from their error, by explaining its evil tendency.— Beſides 
in the preſent inſtance there is ſeemingly an extraordinary want 
of conſiſtency in the conduct towards the ſpiritual courts ; for we 
are ſcarce informed, that our courts of equity adopt the doctrine 
in queſtion for the fake of conformity, before we are told of 
their rejecting a very main part of the doctrine thus profeſſed 
to be complaiſantly recognized. If juſtice is done to the ſpi- 
ritual ' courts in the repreſentation of their practice, with them 
a deviſe over on breach of the condition not to marry without 
conſent will not be a guard to the condition; but both the en- 
dition and the deviſe over are equally unavailing. Fet it is 
confeſted to be otherwiſe in our courts of equity; and in them 


the deviſe over renders the condition ſacred and inviolable, and 
G 2 | enſures 
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enſures a rigid execution of the penalty in caſe of a breach. 
This deviation from the fuppoſed rule of eceleſiaſtical courts 
greatly detracts from the merits of the alledged confor - 
mity. In truth it almoſt conſtitutes an entire uon conformity: 
for it amounts to holding out to teſtators; that, if they will 
only. ſuperadd a few more words to the form of the condition, 
it ſhall prevail in ſpite of the ſpiritual oourts. Thus what at 
firſt appears all reſpect to the courts chriſtian, and all acquieſ- 
cence in their rule, proves at laſt to be little leſs than abſolute. 
contradiction and downright mockeyy of. them. Thus alſo the 
ſame conditiow is proclaimed to be both i//zga/. and legal; the 
former by the eccleſiaſtical ' courts, which, are therefore made 
hotly to reject ſuch. conditions; the latter by our courts of 
equity, which therefore, if the. form of a deviſe over is ne 
—_— — recrive en #7 hr 9907: | 
eee to [thee views: of the Ades about marriage 
conditions in ferrorem, it ſeems intitled to no favor from the 
court. From beginning to. end the doctrine appears to be faulty 
in the extreme: for it is contrariant to our. own law of mar- 
riage-; it is unrecommended by any principle of ſolid. ſenſe and 
propriety; it ſprings from erroneous notions of the civil law; 
and it not only reſts. for apology on a fallacious ſemblance of 
conformity to a ſuppoſed rule of the ſpiritual courts, but: ſub- 
ſtantially ſubverts the very rule it profeſſes to imitate. 


A PERSON ſo ſtruck with the doctrine mult feel a ſtrong temp - 
tation to combat the authorities and precedents on which it 
depends for ſupport. | 


Bor the doctrine to a certain extent ſtands ſo entrenched in 
long and: antient practice and numerous precedents, ſo recog- 
nized and acted upon by judges in equity of the firſt name and. 
diſtinction, that I dare not wholly deny it to be the law of 
this court. Unfounded though the doctrine, as it ſtrikes me, 
is in any ſound. principles either of law or equity; yet. I dare 
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not call upon your lordſhip wholly to ſubvert it; for it would 
be the height of preſumption in me, not to bend ſubmiſſive to 
. what a Hale, a Nottingham,“ and a Hard wicke, have concurred 
to ſanction, without ſome Contrariety of deciſions to counte- 
nance the attempt. All, therefore, that I propoſe from the ex- 
poſure of its hlemiſhes, is to deter the court from extending 
the doctrine of it one iota beyond its narroweſt limits; thoſe 
limits, at which the uniformity both of antient and modern de- 
eiſions ceaſes to compel. a reluctant obedience. It is under this 

qualification, that I ſhall reſiſt the application of the doctrine to 
a caſe ſuch as. | the preſent one. F or this purpote T ſhall con- 
tend, 


1ſt. That the We is not applicable, where the con- 
dition, or rather the contingency of marriage 
1 conſent, a as in the preſent gart is e 


2d. T Rat the Ai" 405 ;/e in the bande caſe is & 
ſufficient deviſe over to avoid the doctrine. 


That the doftrine « ought to be confined to immediate 
and direct legacies, and not to include a 7ruft 
engrafted upon them, under which latter deſcrip- 


tion the legacy in queſtion mult be admitted to 
fall. 


Ir I ſucceed in any one of theſe three points, it will be ſuf- 
ficient to negative the claim of the plaintiffs to the £10,000- 
in queſtion.— In the two firſt of them I feel myſelf intitled to 
no ſmall ſhare of confidence. Nor am I. ſure, but that the third+ 
point may be tenable.. 


SECOND 


SECOND ARGUMENT, 


e 


BBLIVENTSD 12TH ons e 


5 Wr HEN this cauſe was laſt before you lndlkip, my Ar 
ment upon it occupied ſo much time, that I dmoſt fe ear 
to purſue the ſubje& to a cencluſion, in the full manner, in 


which the importance of the caſe ſeems to demand from me. 
Vet your lordſhip's patient bearing of me was conſpicuous ; 
and I acknowledge it with a thankful gratitude. Whatever 


apprehenſion therefore may now diſtreſs me, it belongs to my 


own infirmity, not to * Wee or want oe Matt 


Semen weeks. * 


d fince I was laſt heard by your 
lordſhip, J find it neceffary to begin the Argument of this day 
with a recapitulation of the gene effect of that, which I here- 
tofore offered to your Tordſhip's conſideration. Without ſome 
preliminary of this kind, the chain of connection might be 
imperfect. But in the re n thus ne I will endea- 
vour to acquit myſelf with all poſſible brietneſs, 


| He the outſet of the Firſt Day's Argument, I preſumed to 


folicit your Jordfhip's attention to the great importance of the 
cauſe, in reſpect of the queſtion, whether the condition an- 
nexed to the legacy of £10,000. to Mrs. Scott was effectual or 
merely in terrorem ; and I brought to your lordſhip's recollec- 
tion the ſolemnity, with which ſome former caſes on conditions 
of nn were heard and en in this court. 


eee | I NEXT 
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I nexT ſtated the material facts, upon which the preſent 
caſe ariſes. Then I obſerved, that the caſe had been argued 
for the plaintiffs Mr. and Mrs. Scott in two difterent ways : 
that is, by inſiſting, firſt, that the contingency, on which Mrs. 
Scott was to have the legacy of ¶ ro, ooo. South Sea annuities. 
had actually happened, and ſecondly, that the contingency of 
marrying under twenty- one with conſent of her mother, fo far 
as it requires conſent, was merely in ferrorem, and therefore 
inoperative. 


On the firſt of theſe general queſtions, I did not think it 
neceſſary to ſay much ; becauſe it ſeemed to me clear from 
the language of Mr. Kee's will, that not one of the contin+ 
gencies, upon which he gives the. £10,000. or any part of 
it had happened. I therefore attempted little more than making 
a ſhort compariſon of the events which have really happened 
W_ thoſe deſcribed by the teſtator. 


| Bur on the ſecond general noting; which I conſider as the 


difficult and important one, though I had. ſcarce more than 


finiſhed the introductory part of my argument, yet I greatly 
treſpaſſed upon your lordſhip's patience by the length and par- 
ticularity of my obſervations. The fubje& was what I have 
already hinted at, the doctrine of this court, according to which 
conditions not to marry without conſent, when annexed to 
legacies of perſonal eſtare, operate merely in terrorem, and are 
wholly nullities. 


Have convinced myſelf, 'that the doctrine ſtood: upon ill 
Foundations, I labored to influence your lordſhip's mind into the 
_—_ opinion. 


Fay.” 


WIrn e intent T minutely examined, whether there is 
«any found prineiple of law or equity, upon which ſuch condi- 
tions ean be impeached: or whether there is a pretence for 
ſappoſing any latent deſign, in teſtators impoſing ſuch condi- 
4-361 tions, 


—x * 3 Ng — * 


not to influence the deciſion of any court in this kingdom 
on a ſubject, for which our own law! has adopted a different 
e To, do Juſtice to the eccleſiaſtical courts, which are 
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tions, to uſe them merely as engines of terror. On both theſe 
conſiderations, though I ought ec to be diſtruſtful of my man- 
ner of treating any ſubjeQ, I can ſearce doubt having made 
ſome impreſſion. The aim of my inveſtigation in this part of 
my argument was to evince, that conditions to reſtrain impro- 
vident marriages, inſtead of being repugnant to our law, tended 
to enforce a part of its policy; and had accordingly been uni- 
formly approved both at law and in equity ; that the intent of 
teſtators in caſes of this ſort was ſo manifeſtly to have the con- 
dition enforced, as to render all ſuppoſition to the contrary i 
the higheſt degree abſurd ;—and that the only rule of equity, 
from which there is a pretence of ſeeking for ſhelter to the doc- 
trine for diſappointing ſuch conditions, namely, the rule of re- 
lieving againſt penalties. on the terms of compenſation, was 


wholly inapplicable, both on the reaſon of the rule and the 
current of authorities about it. 


Tuus conceiving, that I had firipped the doctrine of in ter- 
rorem on marriage conditions, of every kind of ſupport, as well 
from principles of law and equity, as from the ſuppoſition of 
intent in the authors of ſuch conditions to fruſtrate their real 
operation; I next conſidered the different branches of the apo- 
logy uſually made for the firſt introduction and ſubſequent pre- 
valency of the doctrine in this court, — To prove the error of 
arguing from the Roman law, I ventured into a region dan- 
gerous to Engliſh juris-conſults, becauſe full of ſuch dark and 
obſcure paths, as are even difficult to thoſe, whoſe province it 
is to explore and facilitate the acceſs to them. How I extri- 
cated myſelf your lordſhip will determine. I will only fay, 
that, according to my own perſuaſion, it remains to prove the 
reach of the Roman law againſt prohibitions of celibacy to con- 
ditions requiring marriages to be with the ' conſent of parents ; 
and that, be that law ever ſo unqualified on this point, it cught 


11 : made 
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made primarily reſponſible for this doctrine of in ferrorem, and 
are repreſented to have borrowed it from the law of Rome, I 
queſtioned the evidence, upon which the imputation is grounded. 

In reality my preſent ſuſpicion is, that this court has fallen into 
an error in that reſpe&, chiefly from too eaſily giving credence 
to the looſe mention of a legacy caſe in the ſpiritual court 
ſhortly cited by judge Winch in Moore's Reports, or to. ſlight 
verbal information as to the practice of the eccleſiaſtical juriſ- 
diction; for I have not yet found any ſatisfactory proof coming 
immediately from the civilians themſelves, that the doctrine 
was in reception with their courts. — In anſwer to that part of 
the apology, which ſuppoſes this court to entertain the doctrine 
for the ſake of conformity to the eccleſiaſtical court as the moſt 


antient juriſdiction, though I ſtrongly avowed my averſion to 


all haughtineſs from one court towards another, and praiſed 


this court for its endeavours to avoid all claſhing of deciſions ; 
yet I not only controverted the reaſonableneſs of ſo conforming 
on.caſes ſuch as the preſent one, but as I conceive proved the 
ſuppoſed conformity to be fallacious and inconſiſtent, and under 
the. ſemblance of conformity to be in ſubſtance nonconformity 
itſelf. 


Ar this ſtage, however, of my Firſt Day's Argument, I con- 
cluded that, with all my averſeneſs to this in terrorem doctrine, 
this doctrine of terror without harm, or rather of terror without 
ſo much as frightening, I dare not wholly deny its reception. 
Notwithſtanding the moſt perfect conviction of its being inde- 
fenſible in its principles, I was forced to acknowledge it in a 


certain extent firmly eſtabliſhed, by antient practice in this. 
court, and by the aniformity of deciſions from the reſtoration 


down to the preſent moment. After ſuch a conceſſion, I could 
not without preſumption, nor did I, aſk more from your lord- 
ſhip, than to confine the doctrine to thoſe caſes, in which the 
antientneſs number and unifermity of precedents were ſo cogent, 
as not to leave the leaſt ſcope for an exerciſe of choice or diſ- 
cretion. 
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Up this ſort of qualification, undertook to exempt the 
128 caſe = the ſtrange doctrine of in terrorem —_ three 

Tun - wy of thoſe was, that, cho-confiticn or contingency of 
en conſent, being as the preſent caſe is, e 
the err of in terrorem is not applicable. i V1 


Tur frcond pai I ated was, that the re/eduary deviſe to 
Mrs. Tyler in th 3 caſe i is a ſufficient In over to avoid 
the doctrine. "up 13 AM 161 | 


tenen M6019 fit PH 03 ITO; 188777 1 q | 
Tun third 0 Wee that the doctrine ko tbe. tom 
fined to immediate and direct legacies, and not to include a truſt 
engraſted upon them, under which latter deſcription the legacy 
in the n ie _ be —— ne | 


en are che als Sato hich Nik have to debits before 
your lordſhip. — On the firſt of them, I had begun to argue, 
and I had ſtated ſome authorities. But as I had proceeded only 
a ſhort part of the way, and ſo much time has ſince inter- 
vened, I ſhall now take the liberty of reſuming this firſt point, 
as if I was upon it for the firſt time. I am the more eaſily 
induced to riſque this liberty with your lordſhip ; "becauſe fince 
the laſt day of hearing; I have had opportunity of further apply- 
ing myſelf to the ſubject, in conſequence. of which I truſt, that 
I ſhall be able to deliver my ideas with rather lefs defect of ſhape 
and leſs roughneſs ; and that I ſhall render the en 2 


nn more r- and —_ ia 


FIRST POINT. 


AS to the firſt of the theee points, which 1 have : now under- 
taken to argue, your lordſhip, will recollect, that I have already 
confeſſed myſelf afraid to aſk for a total ſubverſion of the n 


ferrorem 
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terrorem doctrine about marriage conditions. The authorities 
and practice of this court to a certain extent are ſo ſtrong and 
uniform, as to extort ſubmiſſion from me. What ſuch conſtel- 
lations of equity as a Hale and a Nottingham have concurred 
to eſtabliſh, and has ever ſince been acquieſced in, fo over- 
powers me that I muſt agree it to be the law of this court, 
notwithſtanding my conviction of its having become fo erro- 
neouſly. 


AT the moment of my making this reluctant conceſſion, my 
mind looked to the grand diſtinction between conditions he- 
guent and conditions precedent. Where the condition of mar- 
riage is ſubſeguent, I find the authorities all on one fide; I 
find them peremptorily againſt its being more than a harmleſs 
threat, and I have earched i in vain for any material contrariety 
of deciſions. 


Arx firſt alſo, I entertained doubts, whether the ſame doc- 
trine might not be equally ſettled as to marriage conditions pre- 
cedent; for I was long ago aware, that lord Hardwicke had 
more than once refuſed to diſtinguiſh between the two. ſorts of 
conditions, fo far as reſtraint of marriage was concerned ; and 
when fo enlightened and experienced a judge of equity, as he 
was, after deliberating becomes poſitive in his deciſion, it is 
difficult to ſufpe& error. But the preſent caſe demanded from 
me, that I ſhould ſeriouſly inveſtigate, as well whether the 
ground, or rather the color, for the interpoſition of equity 
againſt ſuch reſtraints, was really applicable to conditions of 
both kinds, as whether the ſtream of authorities was equally 
irreſiſtible. I accordingly made the inveſtigation : and the reſult 
was, that I found ample room for exempting conditions. prece- 
dent ; not only from the principle, ſuch as it is, upon which 
equity aſſumes the power of relief or rather of diſpenſation 
againſt ſuch reſtraint of marriage ; but alſo from the Win of 
the authorities. hb n of 548 
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Tuts leads me firſt to conſider the principle of ſuch courts in 
relieving againſt marriage conditions; and next to enquire what 


is the tate of the authorities on the ſubject. 


(i. ) FirsT then I aſk your lordſhip's attention, whilſt I 
conſider, whether the principle of relief in caſes of n. re- 
ſtraints applies to conditions precedent. 


WHENEVER a court of equity is called upon to. relieve againſt 
a conſequence or effect of law, ſome principle muſt be reſorted 
to for founding the right of interpoſing ; or at leaſt ſomething, 
which fo reſembles a principle, as to have obtained currency 
for one. ' Arbitrary though our courts of equity may often 
ſeem to the ſuperficial obſerver ; yet: the profound one wall 
almoſt ever be able to find, that there is a ſyſtem in equitable 
as well as in legal juriſprudence ; and that this f ſtem 5 is com- 
poſed of principles, which not only aſcertain the manner of ad- 
miniſtering equity on the ſubjects properly within its conuſance, 
but at the fame time ſerve to exclude thoſe not fit to be med 
dled with, by preſcribing a boundary to this lofty juriſdiction. 
As at law, ſo in equity, the principle frequently lies too deep to 
be fathomed by every man's line. of underſtanding. But thoſe 
really initiated, thoſe who to ſtudious and perſeyering induſtry | 
unite powers of diſcernment, are ſeldom unequal to the tafk 
of reaching the ds n WIR both Regs 
proceed. | | 4 


Now the yy erudite in equity will, I conceive, ibs at a 
loſs, how to refer its interpoſition againſt marriage conditions 
to any other principle, than its acknowledged power of re- 
ties and forfeitures (e). The apology, indeed, 
or firſt e ſuch rb as * have en + 


{e) Note, that in dhe Firſt Day's — 1 endeavoured to ſhew the untebableneſz 
of ſupporting the in terrorem doctrine from the ſuppoſition of any intent of the impoſer 


of „ 


marked 
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marked at large, was drawn from the practice of the eccleſi- 
aftical courts. However for the ſake of both juriſdictions, as 
well the ſuppoſed authors as the complaiſant followers of the 
rule againſt theſe conditions, it was convenient, that the doc- 
trine in its reception here ſhould have at leaſt a ſhew of ſome 
better foundation, than merely a dubious comment on a law of 
Rome; more eſpecially, as that law ſo enlarged by interpreta- 
tion was rendered inapplicable ' by an oppoſite policy in the 
law of England. But this aid to warrant the currency of the 
doctrine here could not well be granted without taking ſhelter 
under ſome principle recognized in equity : and the only. one, 
which as it ſeems could be recurred to, was the- principle of 
relieving againſt penal conditions. Under. that. head of equity 
therefore the rule againſt marriage conditions, when adopted in 
chancery, became arranged; and. hence ſuch of theſe condi- 
tions, as have been here diſuppointed, are ever treated as diſ- 
penſable penalties. Not being alſo permitted to produce any” 
greater effect than merely to alarm, thence it is, that theſe 
ſhadows of penalties have been ſo long called conditions in ter- 
rorem, though being known to be ineffectual, they ſcarce de- 
ſerve ſo ſtrong a denomination. Unfortunately for the credit 
of the ſhelter thus afforded to the doQrine againſt theſe con- 
ditions, as I noticed in- my Firſt Day's Argument, the principle- 
of relief againſt lawful penalties, which ever exacts compenſa- 
tion for the act or thing, to enſure the performance of which 
they are impoſod, will not hold in the inſtance of a legacy ſub- 
ject to a marriage condition; becauſe on the infringement. of: 
ſuch a condition no compenſation can be computed except the 
penalty itſelf ;- and if that is diſpenſed with, it is the ſame as 
if the legacy was unconditional. But this only ſhews, that a 

principle of equity for relief againſt. penalties has been miſ- 
applied. It is no proof, that relief of the court againſt theſe. 
marriage conditions has not been adminiſtered under the color 
and: influence of that principle. | 


1 
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Ir then this court in relieving againſt conditions in reſtraint»: 
of marriage proceeds on the idea of their being penal, of their 
being impoſed as forfeitures, on the principle of ſometimes diſ-. 
penſing with forfeitures ; let us examine, whether, on that 
very account, conditions, or rather contingencies, precedent, are 
nat intitled to be exempt from equitable r 


Hexr it is material to recollect a known and old diſtinc- 
tion between mb Jubſequont and conditions precedent. 


A Lon p donn 1 in the beginning of his commentary on Little- 

247, ton's Chapter of Eſtates on Conditions, calls the attention to this 

diſtinction as being of the firſt importance even at law. It is to 
this effect. 


VWnxxx an eſtate or - intereſt 1 is given on a condition ſubſe- 
quent, the eſtate or intereſt veſts and continues till the condi- 
tion or contingency takes place. This ſort of condition ope- 
rates by deveſting and determining the eſtate given. It is moſt 
uſually reforted to, in order to enforce ſome anxious object of 
the donor or teſtator againſt the donee or deviſee by the terror 
of. a penalty. Operating by the deſtruQtion of eſtates, it is 
not favored at law, but is conſidered as odious, and therefore 
ſtricti juris. There is a rule to this effect under the title © Con- 
dition in Judge Doderidge's manuſcript common-place book, 
which I have in my poſſeſſion; and he illuſtrates the rule by 
ſeveral caſes from the yaar-books Perkins and Dyer. The lan- 
guage of the rule in Doderidge's manuſcript is, that ** condi- 
tions, that $0 in defeazance, ' ſhall be taken ſtrictly, for they 
are odious. A rule to the ſame effect is in the Coke upon 
Littleton fol. 218. a. in Fraunces's Caſe 8. Co. Rep. go. b. 
and in the title ** Condition” in Fulbeck's Parallel and Shep- 
heard's Touchſtone. — One inſtance of the effect of this diſ- 

favour to conditions ſubſequent is, that if a condition ſubſe- 
quent be at firſt impoſſible, or afterwards by the act of God 
becomes ſo, the eſtate, to which the condition is annexed, is 
as 
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as abſolute, as if there had been no condition. Co. Litt. 206. 
The law is the ſame, where the condition ſubſequent is un- 
" lawful. Thus where a feoffment is made upon condition, that, 
if the feoffor do kill one of the king's ſubjects or burn the 
houſe of another, he may re- enter; the eſtate is good, and the 
condition void. I take this inſtance — Fulbeck's Parallel part 2. 
fol. 66. b. where Perkins ſect. 1 39. and the year-books of 
4. Hen. 7. 4. & 2. Hen. 4. 9. are cited as authorities. — An- 
other effect of the odium, with which the law ſees conditions 
fubſequent, is, that in general they are interpreted with rigour 
and according to their letter. Various examples are given of 
this in Fraunces's caſe 8. Co. go. b. and there was a deciſion 
turning upon this doctrine in the caſe of Fabian and Windſor 
. Leon. 305. — Thus it appears, that, in reſpect of the penal 
nature of conditions ſubſequent, the phraſe of in terrorem is 
peculiarly applicable to them; not in the chimerical ſenſe in 
which a. condition of marriage has been ſo ſtiled to mark its 
Rarmleſſneſs; but in the . and operative ſenſe of the 
word terror. 


In reſpect to the condition precedent, it is quite of an oppo- 
fite nature. The deſcription of a condition precedent neceſſa- 
rily implies,, that the eſtate or intereſt cannot begin, till the 
condition is performed,, or the contingency has actually hap- 
pened. It is therefore well obſerved upon it, that, adimpleri 
debet, priuſquam ſequatur efedus.. Such a condition to the eſtate 
or intereſt connected with it. is as cauſe to effect. A paſſage in 
Plowden conveys an idea of the extremely dependent nature 
of an eſtate on condition precedent, by a ſingular but very apt 
compariſon. The words are given as judge Brown's,; and are 
theſe. If I grant to you, that if you will do ſuch a thing, 
you fhall have a leaſe in ſuch particular land of mine, there 

the condition precedes. the leaſe, as the needle precedes the 
« thread; and as the needle draws the thread after it, ſo does 
the condition the leaſe.” Plowden's Comment. 272. The 
office. then. of a condition precedent being to raiſe eſtates and 

| intereſts 
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intereſts. for advantage, and not to deſtroy and determine them 
for | diſadvantage, ſuch a condition is bexefioial, not penal. It 
is uſed to reward for performance, not to puniſh for diſobe- 
dience. It is therefore favored at law, and benignantly inter - 
preted according to the intention of the words, not their ſtrict 
and proper ſenſe. - Conditio beneficialis, ſays lord Coke, que 
Hatum conftruit ; et benign? ſecumuum verborum intemtionem ej} 
inter pretamda. Coke Litt. :218. a. 219. b. — Thus, from the 

very nature of conditions precedent, the term of in terrorem 
both in the real and chimerical ſenſe of that phraſe is wholly 
inapplicable to them, and altogether unſuitable. — However it 
ſhould be remembered, that actual performance is eſſential to 
eſtates upon conditions precedent. I have before ſhewn, that, 
in the caſe of conditions ſubſequent, the conſtruction is ftrift ; 
and that if the condition is illogal or impoſſible, the eſtate be- 
comes abſolute, and the condition is inoperative. But there is 
a reverſe of this in the cafe of conditions precedent ; for though 
they are conſtrued favordbly, yet, the intention-of them being 
found out, the performance of them at law is indiſpenſable,” 
that is, without er no eſtate can ariſe, Therefore if 


the condition is impoſſible, or illegal, it is the ſame as if no 
eſtate was given: for in neither caſe can the intended eſtate 


ever afiſe. Accordingly lord Coke fays, if the condition 
<« precedent be impoſſible, no eſtate or intereſt ſhall grow there- 
upon.“ Co. Litt. 206. a. & b. 217. b. 218. a. He alſo grves 
examples to prove this general propatition. One is, that of a 


leaſe of a life, upon condition to have the fee, if the leſſee 
ſhould go from the church of St. Peter's Weſtminſter to St. 


Peter's at Rome in three hours, which even with an air-balloon 


is an evident impoſſibility. In his Commentary upon Littleton 
fol. 218. a. he puts a ſtill ſtronger cafe, namely, one, in which 
the condition precedent becomes impoſſible by the ſubſequent 
offence of the leſſor; and yet lord Coke holds, that the leſſee 
ſhall' not have fee, becauſe, ſays he, a precedent condi- 
ns an > eſtate muſt be performed ; and * it be- 

e come 
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* come impoſſible, no eſtate ſhall riſe.” Fulbeck in the Second 
Part of his Parallel fol. 67. a. diſtinguiſhes things precedent 
in like manner, though in other language; for the Engliſh 
lawyer, in the Dialogue of Conditions, is made to ſay, if 
*<eſtates.in land be made upon conditions contrary to law, 
«© the eſtates be good and conditions void, but then the eſtates 
90 _ not begin, neither take effect of force of the conditian. 


TRE .reſult of cheſe nne at law, between an eſtate on 
condition ſubſequent and one on condition precedent, appears to 
be, that the former is penal, ftricti juris, and ſometimes diſ- 
penſable 3" but that the latter, though beneficial, and therefore 
favored in the conſtruction, yet is ever indiſpenſable in the per- 
formance. In other words, to the continuance of an eſtate on 
conditions ſubſequent, performance is not always eſſential; but 
it is invariably ſo and without exception to the commencement 
of an eſtate on condition precedent. By the policy of our law 
penal conditions to deſtroy eſtates may be in ſome degree avoided 
by ſtrict and literal conſtructions, and may be wholly diſappointed 
of effect either by their impoſGbility or by their illegality: but 
beneficial . to raiſe eſtates muſt be ever complied with. 


Tuus Ne at * is the difference between the two 
forts of conditions. — But it is not only important at law ; for 
it eſſentially affects the juriſdiction of equity. From the 

nature, office, and — of conditions ſubſequent, they 

in general fall within the reach of that benignant principle, 
upon which equity interpoſes to relieve againſt the harſh 
effects of penalties and forfeitures. But what connection is 
there between this indulgent power of equity and the con- 
dition precedent? This latter ſort of condition operates, not 
by the terror of penalty, not by cauſing forfeiture, not by 
taking away, not by puniſhing for diſobedience ; but. by giving 
an eſtate and by conferring: a benefit, in reward for perform- 
ance. Upon ſuch a condition, how can equity interpoſe ? Can 
equity create eſtates and intereſts for a donor or a teſtator, which 
I he 
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he has not given? Can equity beſtow what he has refuſed. to 
give? Diſpenſation with penalty, the. indulgent power of ſav- 


ing eſtates already created from forfeitures, may belong to 


equity. But on what principle can it aſſume to-create eſtates ? 
If ſuch a vaſt power ſhould be once aſſumed with ſucceſs over 
one ſubject, what ſhould prevent its exerciſe over another? 
With ſuch a precedent thoroughly acquieſced in, might not 
equity, already poſſeſſed of mighty powers, deſpiſe and overleap 
all boundaries, and ſo become as far as * n power can be 
Ne itſelf? 1 


F RON this aria nation. J infer, that, however abſblute 
equity may be in its diſcretion. over conditions /ub/equent in con- 
"ſequence of their penal nature, thoſe precedent, being of an 
oppoſite quality, are placed beyond the reach of equitable do- 
minion. If too, 
ditions, — in general from the interference of this court 
be a juſt one, I call upon the counſel on the other fide to 
ſhew, why in point of reaſon (for I am not yet come to the. 
authorities in equity) marriage conditions precedent, more eſpe- 
cially when both conformable to law and not difficult or unrea- 
ſonable to be complied with, ſhould not. be en above 
reach pt this court. | - 7 


— is this diſtinction 0 penalty and no penalty on 
the point of equitable juriſdiction any novelty in this court. 


Even the form alone of penalty will ſometimes make a diffe- 
rence in equity. It is a notorious inſtance of this, that if four 
or four and a half per cent intereſt is reſerved on. a mortgage, 
with a condition increaſing the intereſt in caſe of nonpayment 
punctually at the time fixed to five, equity will relieve againſt 
the condition, becauſe penal. both in ſubſtance and. in form. At. 
leaſt ſo ſpeak the authorities. But put the caſe of five per 

ceent intereſt with a condition reducing the intereſt to four and 
a half or any leſſer intereſt in caſe of punctual payment; and, 
according to the ſame authorities, equity cannot interpoſe, 


becauſe 


the principle, on which I claim to exempt con- 
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becauſe this latter agreement, though ſubſtantially the ſame, is 
not in the form of a penalty. This is a much ſtronger caſe on 


the difference between penalty and no penalty, than that I have 
been arguing in reſpect to eſtates and legacies on condition; 
becauſe between the two modes of reſerving intereſt the dif- 
ference is merely formal. But between eſtates on conditions 
precedent and eſtates on conditions ſubſequent, the difference 
lies not merely in form ; for it conſiſts of ſubſtance alſo. On 
the condition precedent, till it be performed, enjoyment cannot 
commence : on the condition ſubſequent, when it is broken, en- 
Joyment ceaſes : ſo that the eſſential nature of the two is directly 
oppoſite. Being ſo contrary in their qualities, it is not won- 
derful, that they ſhould not be entitled exactly to the fame 
reception. That the two kinds of conditions are differently 
conſidered at law, the authorities I have noticed are ſufficient 
to prove; and if it was neceſſary, a much greater abundance 
of them might be eaſily collected. Nor, unleſs the repreſenta- 
tion I have before given in reſpe to the principle of equity is 
almoſt wholly the dream of ſpeculation, will there be any want 
of -concord between equity and law on this ſubject, fo far as 
the difference of relief, which they reſpectively adminiſter, will 
permit a reſemblance. For, according to my account, equity, 
though it interpoſes its lenity to /ave eſtates already ſubſiſting 
from deſtruction by penalty; yet claims not the ſtill higher 
prerogative of creating eſtates originally, by diſpenſing with 
the lawful contingency, on which their author has made it to 
depend, whether they ſhall ever riſe into exiſtence. If I am 
juſtified in my diſcriminations, both equity and the common 
law agree in interpreting ſtrictly conditions for defeating eſtates. 
According to the fame account, both juriſdictions ſometimes 
continue eſtates notwithſtanding failure in the performance of 
ſuch conditions; though with a difference as to mode and ex- 
tent; equity ſometimes diſpenſing with them notwithſtanding 
their being both lawful and practicable, the common law only 
where they are unlawful or impoſſible. But ſo far as regards 
conditions for raiſing eſtates, if I am right, the two juriſdictions 
| | | . are 
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are in perfect and entire uniſon ; becauſe, as I ſee the: ſubje&;. 
both juriſdictions interpret theſe latter conditions favorably as to 
their intention, and yet, when that is explored. and enounced, ' 
rigorouſly and Wanne exact performance. 


O this branch of the Argument therebre I beg leave to 
inſiſt, that as conditions precedent are not penal in their na · 
ture, but beneficial,, there is not any of that color for the inter- 
poſition of equity, under which relief is afforded in the inſtance- 
of conditions ſubſequent ; and that on this account a line ought 
to be drawn between the two. | | 


From the particular e IE the preſent caſe, 
the condition furniſhes far leſs pretenee for confidering it as 
proximate to penalty in reſemblance, than occurs on marriage 
eondition in general. The preſent caſe is not that of a child 
left with a portion wholly depending upon a marriage with con- 
fent. It is the caſe of a child with wo portions ; one indeed: 
ſubje& to a condition precedent,. but the other quite ancond:- 
tional and abſolute. Befides the legacy of / 10,000. South Sea 
annuities in queſtion, Mr. Kee's will gives to his daughter Mrs. 
Scott the fee ſimple of four freehold houſes in Denmark Court 
in the Strand on her attaining twenty-one, with the favings. 
from the rents and profits in _ mean time. The will alſo 
gives to Mrs. Scott abſolutely, upon her, attaining twenty-one, 
all money due to the teſtator at his death from the river Lea 
navigation; and from the facts agreed in the cauſe it appears, 
that the amount of this legacy is the Principal ſum of looo. 
with the accruing intereſt for ton years. Nor, in the reaſoning 

upon the will, can the leaſt abatement be made. from this latter 
legacy in reſpect of the jeopardy it is now under from the 
queſtion about the depoſit of the river Lea bonds with Meſſrs. 
Hankey; becauſe this danger ariſes from an act of one of Mr. 
Kee's executors ſince his death. It ſhould alſo be remembered, 
that in the event of the death of the teſtator's grandſon Richard 
| Dr nde twenty- one, the will gives to Mrs. Scott the moiety 
of. 
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of £ 5000. South Sea annuities. Hence then I have a right to ſay, 


that the conditional legacy in controverſy, inſtead of being the /e 


frovfion for Mrs. Scott, is a contingent addition to another por- 
tion; which latter is left unclogged with any condition what- 
ever, and, according to the fuppoſed value of the freehold houſes 
and river Lea ſecurities-put together, ſeems no mean proviſion 
for the natural child of a teſtator, who had the mother alſo to 
provide for, and whoſe fortune doth not appear to have been 
of any great fize. 80 that the whole will being conſidered, 


there is not quite ſo much to affect the compaſſionate feelings 


of the court, or to impreſs a reſemblance of penalty, as a per- 
ſon looking ſingly and partially to the legacy of 10, ooo. 
might ſuppoſe. | However, if compaſſion could be afſumed as 
2 ground of decifion,. I am free to confeſs, that there is enough 
- in the preſent caſe to intereſt my particular feelings for the 
lady, But there are few caſes: ſo equally balanced in all other 
reſpe&s, as to give the turn of the ſcale to compaſſion, and fo 
make her the arbiter of juſtice. At leaſt the preſent. caſe, as 
mem is not one of the number. 


@) AT length, my lord, I come to MY authorities on this 


en | 


However ſulr and 1 in theory the diſcrimination, 


for which I have argued;. may be, yet I cannot expect to have. 


it recognized by this court, if the current authorities both 
me. 


I nave | ally obo that” the 2 of adhd 


_ againſt giving effect in equity to marriage conditions, being ſub- 


ſequent and not guarded by a deviſe over, is in general ſo con- 


eluſive on legacies of perſonal eſtate, that, notwithſtanding the 


indefenſibleneſs of the doctrine, I dare not to ſolicit the ſub- 


verſion of it. — What I ſhall now undertake to prove is, that 
in 


great diſtinction between conditions precedent: and conditions 


antient and modern 185 not only ſtrongly, but wholly againſt: 


* 
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in reſpect to conditions precedent, there is not that irreſiſtible 
uniformity of deciſions, which ſhould compel a reluctant ſub- 
miſſion to the ſtrange doctrine of in terrorem ; but on the con- 
trary that there is an ample ſufficiency of reſpectable authori- 
ties, to deliver your lordſhip from the pain of diſappointing 
proviſions, the intention and lawfulneſs of which are equally 
undeniable. | | 


Here, however, I am aware, that I come to the ground, 
upon which the learned counſel on the other fide claim to fight 
the battle of the preſent cauſe. | 


Tux argument on ; their fide was ſuch, as might be expected 
from the diſcernment belonging to talents matured by long prac- 
tice. It was wiſely. taken from the precedents ia their favor. 
Moſt probably they ſaw, that no advantage was to be obtained 
for the plaintiffs, by attempting to juſtify the in terrorem doc- 
trine in point of law or reaſon. , It was therefore judicious to 
make their ſtand upon equity authorities only, and to leave to our 
ſide of the cauſe the fatigue of examining the principle of that 
do@rine. For them, if they could have ſpared ever ſo much 
time for ſtudy of the ſubject, it was moſt prudent- to ſay, — 
The doctrine, whether right or wrong, is the eſtabliſhed rule 
„ of the court. As to conditions ſubſequent none will hazard 
< denying the rule: and we are armed with authorities to 
«« prove, that the rule is without any exception in favor of con- 
« ditions precedent. 


Tuvus challenging us to engage with-ghem on the ground of 

orecedents, the gentlemen on the other ſide naturally and con- 
fidently refer the court to ſome caſes of great weight, more eſpe- 
2 ſeveral authorities 1 in the time of Lord — 


Tur autheritiet chiefly ket upon, againſt exempting condi- 
don nn from the rule, I underſtand to be theſe. 


TR 
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Tux firſt caſe is Daley v. Deſbouverie 2. Atk. 261. It is an 
early determination by lord Hardwicke, being as long ago as 
1738. The report moſt certainly contains a declaration from 
lord Hardwicke, which, fo far as it goes, blends conditions 
ſubſequent and conditions precedent without diſcrimination. 
But then he only ſays, that the court puts the moſt favorable 
conſtruction on both to prevent forfeiture : and the judgment 
was given on the evidence of a degree of conſent to the mar- 
| riage, on which account his lordſhip cites Farmer v. Compton 
1. Ch. Rep. 1. and Wiſeman v. Forſter 2. Ch. Rep. 23. both 
of which are alſo caſes turning upon conſent. — The fecond 
caſe is Underwood v. Morris determined at the rolls by judge 
Parker afterwards lord chief baron in May 174r.. It is re- 
ported in 2. Atk. 184. The report has not a word about any 
diſtinction between the two kinds of condition. However I 
agree, that the condition ſhould be taken as a precedent one; 
and being ſo it is an authority againſt us. — The next caſe is 
Pulling v. Reddy 1. Wilſon. v. 21. But it appears more in the 
form of a dictum or of general doctrine from lord. Hardwicke 
than a deciſion ; and beſides it is not clear to me, but that the 
condition might bear being conſtrued ſubſequent. — The fourth: 
authority is Reyniſh v. Martin before lord Hardwicke in May 
1746, and reported in 3. Atk. 330. and 1. Will, 130. This I 


cannot deny to be leſs than an unambiguous deciſion, that a 


condition precedent is equally within the in terrorem rule with 
a condition ſubſequent ; and that the real eſtate's being charged 
as an auxiliary fund for payment of the legacy will not 
exempt it from the rule. — Another authority is Wheeler v. 
Bingham in 3. Atk. 364. 1. Will. 135. and in Mr. Jodrell's 

manuſcript reports. It was before lord Hardwicke in June 1746. 
He repeats his opinion againſt diſtinguiſhing conditions prece- 


dent. But the caſe was on a condition ſubſequent, and o lord 


Hard wicke conſtrued it. 


Uro this enumeration of the chief authorities cited on "A 
other ſide, it appears, that the earlieſt of them is not farther 
' back 


3 


8 


n — 
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back than the acceſſion of lord Mardwicke to the great ſeal. — 
It is obſervable too, that the caſes are only ſive in number; 
and that of theſe andy tuo can be fairly conſidered as judicial 
.decifions. againſt the effect of conditions precedent, namely, 
judge Parker's decifion of Underwood and Morris, and lord 
Hardwicke's.own judgment in Reyniſh and Martin-—Nor ſhould 
4 be forgot, that only one of theſe two judgments is pointed 
in expreſs terms terms at conditions precedent; and that lord 1 Hard- 
Wicke in the other of them is not ſtated to have named the 
authorities, upon which he relied in condemning both kinds 
of nen common Ag 7 ee PII: * | 


Tuve Re all the great Arreſs upon the avundincs 
and peremptorineſs of the authorities for involving conditions 
precedent, it at laſt ſeems, at leaſt according to the caſes hi- 
therto brought before the court, as if only one fully pointed deci- 
chien, and only one fingle judge of equity explicitly declaring an opi- 
nian, could be found to n an extenſion of _ 
rule relied upon. 


In ſo obſerving upon the reſult of the various authorities 
appealed to on the other ſide, I confeſs myſelf furprized at find- 
ing a ſeeming conſiderable number ent. into almoſt a ſingle 


Judgment. 


1 po not mean by this to ſpeak dick of that great 
maſter of equity lord Hardwicke. Any thing like an opinion 
from one of his . deſcription commands high reſpe& from all. 
To reflect upon the authority of ſuch a 9— would be vile 
detraction aggravated by extreme folly. I only mean to fay, 
that, as I underſtand the caſes to have been left with your 
lordſhip by the learned counſel for the plaintiffs, the authori- 


ties they cited do a e Wann almoſt into his ſingle 
opinion. 1 10 


mn * 
F 
4 , 
_- 


Nog 
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Non do I mean to queſtion, but that lord Hardwicke's opi- 
nion was one gradually and deliberately formed, and as far as 
appears not changed during his long and celebrated adminiſtra- 
tion of equity. Whether at the time of his deciding the great 
caſe of Harvey and Aſton he had quite made up his mind 
againſt exempting conditions precedent from the rule, ſeems 
dubious. But I am convinced, that he afterwards decidedly 
embraced the opinion of not diſcriminating them for the pur- 
poſe now in debate; and I do agree that this gives a peculiar 
force to the authority of his opinion. 


Ius r alſo proteſt againſt being underſtood to aſſert, that 3 
more induſtrious ſearch after or more nice examination of autho- 
rities may not produce ſome addition to the lift of caſes and 
authorities now brought before the court by the learned counſel 
for the plaintiffs. — Sir Joſeph Jekyll, though no deciſion by 
him may have been yet cited, certainly at leaſt ſeems to have 
been of the ſame opinion with lord Hardwicke, as appears by 
the report of his judgment in Harvey and Aſton given by Mr. 
Forreſter. Indeed from the reverſal of his judgment in that 
caſe, his opinion loſes ſome proportion of its authority, But 
even an opinion ſo balanced, when coming from a judge of 
ſuch diſtinguiſhed integrity and ability, muſt have very con- 
ſiderable weight. Nor am I quite clear, that ſome appearance 
of authority may not be gleaned from ſome of the old caſes 
in the books; I mean thoſe prior to the revolution ; though I 
ſhall ſoon have occaſion to obſerve, that, according to my 'pre- 
ſent idea of thoſe caſes, they were decided upon as conditions 
ſubſequeat. 


I is now the proper time to lay before your lordſhip the au- 
thorities in favor of conditions precedent. 


Tux firſt of them is the caſe of Popham v. Bampfield Mich. 
1682. It is in 1. Vern. 83. It aroſe upon a deviſe of land, 
and I only cite it for the general doctrine of this court on con- 

K ditions 
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ditions precedent. Lord Nottingham ſays ** precedent condi- 
„tions muſt be LITERALLY performed; and this court will 
© NEVER veſt an eſtate, where by reaſon of a condition prece-. 
«« dent it will not veſt in law. The words LITERALLY and 
NEVER are important in this paſſage. 


Tux next authority I ſhall . avail myſelf of is Bertie and 
Wife v. Lord Faulkland in Chan. Hill. 9. W. W. 3. It is in 
3. Ch. Caſ. 129. 2. Freeman, 220. & 2. Vern. 333. Mr. Cary, 
ſeiſed in fee of the manor of Hanwell and of divers manors 
and lands, deviſed fame to truſtees and their heirs, in truſt to 
pay debts and legacies, and then in truſt for his couſin and heir 
Elizabeth Willoughby for her life, n caſe within three years 
Hier his death ſhe married Lord Guilford, and in caſe ſuch mar- 
riage took effect to her eldeſt and other ſons by lord Guilford 
in tail male; but if no ſuch iſſue, or in caſe ſaid marriage 
ſhould not take effect within three years after teſtator's death, 
then in truſt for lord Faulkland for life, with remainder over. 


Some leaſeholds alſo, according to Mr. Vernon's report, were de- 


viſed to the ſane truſtees on the ſame truſts as were declared 
concerning the freehold eſtates. He alſo bequeathed his houſe- 
hold goods at Hanwell, that the ſame might go and be for the 


benefit = of ſuch perſon, as by his will ſhould be entitled to his 


houſe. The marriage of Elizabeth Willoughby with lord Guil- 
ford did not take effe& within the three years, though the lady 
pears to have been as willing to comply as the delicacy of 
her ſex would allow ; and when the three years were elapſed, 
the intermarried with Mr. Bertie. On this caſe lord chancellor 
Somers called in the aſſiſtance of the lords chief juſtices Holt 
and Treby. All three held, 1ſt, that the condition being pre- 
cedent the eſtate never veſted. in Mrs. Willoughby : 2dly, that 
the caſe was beyond the relief of equity. The words of the 


two chief juſtices on the point, that the condition of marriage 


was precedent, are very ftrong. Lord chief juſtice Treby' 8 
words on this point according to Vernon were theſe: This in- 
« tention plainly appears, that his heir ſhould not have his 

. „ eſtate, 


% 
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< eſtate, unleſs ſhe married with lord Guilford ; and likewiſe, 
chat neither lord Guilford, nor his iſſue, were to have any 
* benefit by it unleſs he married his niece. And the condi- 
tion, which is precedent, not having been performed, the 
* marriage not having taken effect, it is plain, that the 
* eſtate by the letter of the will is gone over to lord Faulk- 
* land, and the truſt of the eſtate veſted in him.” Lord Treby 
afterwards ſaid, They run upon a plain miſtake in ſaying, 
* that they come to be relieved againſt a forfeiture. Alſo in 
another part he ſays, It is not a caſe in compenſation ; it is 
„not capable of an equivalent to anſwer the will of the teſta- 
* tor; nor can, as I apprehend, a court of equity relieve or 
« decree over an eſtate for life to the defendant Mr. Bertie, 
** unleſs they can decree Mr. Bertie and lord Faulkland to be 
e the ſame perſon.” Lord Holt's words are thus given in 
3. Chanc. Caſ. on this point: © The eſtate was given to Mrs. 
„% Willoughby upon a condition precedent, which was, that, 
& if ſhe ſhould be married to the lord Guilford within the 
" © time, it is given to her; and ſuch is the nature of a condi- 
<* tion precedent in point of law, that no action interpoſing 
*© can be a ground to relieve upon, if it be not performed; fo 
„that being a condition precedent, though the lord Guilford 
«© had died within the three years, and the condition had been 
„become impoſſible by the act of God, it could not have helped 
ve the lady. It will not be eaſy in a court of equity to ſhew any 
«« precedent of rehef in caſe of conditions precedent, as often hap. 
«* pens in caſes of conditions ſubſequent.” Lord Somers alſo laid 
a great ſtreſs on the condition's being precedent. This caſe. 
is of great ſtrength. 1. It is a deciſion againſt a deviſee, who 
was the lawful heir. 2. The condition was a hard one, re- 
quiring the lady to marry a particular perſon. 3. The lady had 
ſhewn a willingneſs to do all which the delicacy of her ſex 
would permit towards the performing the condition. 4. It was a 
legacy of perſonal eſtate, as well as a deviſe of land; and no 
attempt appears to have been made at a diſtinction between the 


two. 5. The great ground of the determination with the two, 
* K 2 chief 
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chief juſtices ſeems to have been its being a condition proce- 
dent, and not the deviſe over. It appears alſo by Freeman's 
report, as if the lord chancellor did not hold a deviſe - over 
eſſential on a condition precedent. . Freeman's words are, By 
* the opinion of the chancellor and the two chief juſtices, 
equity could not relieve againſt the breach of this condition; 
* firſt for that this was a condition. precedent, and that the 

„ plaintiff had no intereſt till the condition performed; and 
Holt ſaid he thought, there could be no relief in equity 
© againſt a condition precedent ; but in many caſes there might 
< be againft a condition ſubſequent, which being to deveſt an 
*« eſtate is not favored in law. But to this the chancellor 
<< ſaid, poſſibly a caſe might have happened, wherein a perſon 
might be relieved againſt a condition precedent ; as if it 
had appeared, that lord Faulkland, who is in remainder, had 
« by fraud or artifice obſtructed the marriage, there equity 
« would have reheved, becauſe he could have had no benefit 
* of ſuch a contrivance.” This admiſſion - approves of Holt's 
doctrine, with only the exception of fraud and ſurprixe. 


ANOTHER authority with me is Creagh and Wife v. Wilſon 
in 2. Vern, 572. — A legacy of {200. is given to a grand- 
daughter, provided ſhe continued with teſtator's executors. till 
twenty-one z but if ſhe ſhould be taken from them by the 
father, who was a Roman Catholic, before ſhe attained twenty- 
one, or in caſe ſhe married againſt the conſent of the executors, 
then but C10. She being under twenty-one marries a papiſt 
with conſent of her father, but without conſent of the execu- 
tors. They refuſing to pay the £200, Sir John Trevor maſter. 
of the rolls decreed payment. But on appeal lord Cowper 
reverſed the decree, and ordered. payment of only £10. It ap- 
pears alſo from the report of this caſe, that lord Cowper founded. 


himſelf upon, the greater legacy's being ſubſtantially under a. 
condition precedent not to ee conſent of the exe - 


cutory. This caſe therefore is a direct authority for the poſi- 
tion that, if the condition of marriage be precedent, it wants. 
his not 
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not a devise over to make it effectual. Nor is this authority to be 
weakened by obſerving, that the proviſion for the legatee was 
alternative, that is, the greater ſum if ſhe married with conſent, the 
ſmaller if without. The proviſion's being alternative cannot be 
ſhewn to make any difference as to the doctrine of in terrorem; for 
ſtill, in reſpect to the greater legacy, it depended on a precedent 
condition of marrying with conſent, and this condition pre- 
vailed without the addition of a deviſe over. I confeſs, that, 
when this ſort of caſe is anſwered, by ſaying, that the legacy is 
in the alternative, my mind is not equal to feeling the force of 
the remark. 


Tux next authority for me is the caſe of King v. Withers im 
Chancery 1712, and reported in Prec. in Chan. 348. and in 
Gilb. Ch. Caf. 26. — A perſon deviſes all his lands, except a 
certain part to his ſon and heir in fee, charged with £2500. to his 
daughter at twenty-one or marriage, which ſhould firſt happen : 
and deviſed the excepted land in truſt to be ſold for paying debts : 
provided if his daughter ſhould marry in the lifetime of her 
mother without her conſent . firſt had in writing, then 4 500. 
of the £2500. ſhould ceaſe and be applied towards paying off 
his debts charged on his ſaid excepted land. The daughter 
attained twenty-one, and then married without her mother's 
conſent. Lord Harcourt was of opinion, that as ſhe had 
attained twenty-one, the teſtator did not mean to require the 
mother's conſent, and therefore decreed the whole £2500. to 
be raiſed. But lord Harcourt expreſſly avows determining on 
this ſenſe of the condition; and it is clear, that he would 
otherwiſe have determined differently for he faid, © I think 
the rule, that when there is no deviſe over the condition 
„ ſhall be taken only 1N TERROREM, is a great deal too wide 
4 for here in effect there is no deviſe over; for though it be 
to go towards payment of debts, yet here appear no creditors 
concerned, none that are in danger of loſing their debts, and 
« therefore I ſhall conſider it as it ſtands on the condition 
« itſelf.” This ſhews that where the condition was precedent, 

and. 
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and the contingency had not happened, he did not think the 
want of a deviſe over material. Though too the deviſe was 
of a portion out of land; yet no diſtinction appears to have 
been made in that reſpe& ; and from the reference to the doc- 
trine of a deviſe over, which is not pretended to be effential 
except in the caſe of a legacy of perſonal eſtate, it -is plain, 
that lord Harcourt intended to advert to the doctrine about 
money legacies. 


AnoTnER authority for me is a caſe t by lord 
chancellor Cowper, It is Gillet v. Wray, 1. P. Will. 284.—A 
man by his will leaves his grand-daughter an annuity of C10. 
per annum for life: and afterwards by his codicil to his will 
declares, that ; if his grand-daughter ſhall marry with the good 
« liking of his truſtees, then ſhe ſhall have £150, in lieu of 
«© the annuity, and her annuity to ceaſe.” The grand-daughter 
afterwards marries one worth nothing, and without the conſent 
of any of the truſtees ; whereupon it was objected by ſerjeant 
Hooper, that the reſtraint of marriage was only in terrorem; 
and that the grand-daughter, notwithſtanding her having mar- 
ried as above, ought to have the Z 150. portion. But lord 
chancellor Cowper decreed the contrary. 1ſt. becauſe the pro- 
viſion was alternative; 2d. becauſe the condition was precedent. 
— This caſe related to a ſubject of ſmall value. But it was on 
a legacy of a perſonal eſtate ; the condition was expreſſly pre- 
cedent; and there was no deviſe over. I therefore preſs it 
upon your lordſhip, as a clear decifion againſt extending the 
rule of in terrorem to a legacy on condition precedent, 


I 64ALL next cite ſome words of lord chancellor: Cowper i in 
the caſe of Clerk and Wife v. Lucy. 3. Geo. 1. He is faid to 
have expreſſed himſelf on conditions precedent in the words 
following : * Where the party cannot be compenſated in da- 
* mages, it is againſt conſcience to relieve ; and in Fry and 
4 Porter's caſe the condition could not be compenſated in da- 
“ mages, being a marriage without conſent. Preredent condi- 
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* trons. muſt be literally performed, and a court of equity will 
* NEVER VEST an eſtate, when by means of a condition pre- 
* cedent, it will not veſt at law. But as conditions ſubſequent 
% are to deveſt an eſtate, there it is otherwiſe, where there 
can be a compenſation made in damages, as above: but in 
* any other caſe; even in a caſe of condition ſubſequent, it is 
otherwiſe,” I take this account of lord Cowper's words from 


vol. 5. of Viner p. 87. in a fide note. 


c 


My next authority i is Holmes and Wife v. Lyſaght in 1733 
in the 4th vol. of Mr. Browne's Parliamentary Caſ. p. 103. — 
Mr. Lyfaght bequeathed to his daughter Ann 2000. to be 
paid to her on the day of, her marriage or at twenty-one, which 
ſhould firſt happen; and if ſbe married with the conſent of four 
perſons named, one of whom was his ſon, or any two of them, 
then the additional ſum of 42000. more, otherwiſe not. The 
real eſtate was given to the fon, with a direction, that he ſhould 
pay all teſtator's debts and legacies ; and the better to enable 
him, teſtator bequeathed a. large / perſonal eſtate amounting to 
about £12,000. The teſtator dies, and his daughter Ann mar- 
ries privately to Mr. Holmes, a, perſon whom her father had 
repeatedly refuſed, 'Fhe huſband and wife bring a bill-in the 
court of exchequer in Ireland for the whole £4000. On 2 5th 
February 1731, the lord chief baron declared, that Mrs. Holmes 
was not intitled to the additional £2000. becauſe it was not to 
be paid to her, unleſs ſhe married with conſent according to her 
father's will; and this ſhe had not done. This decree was cars 
ried by appeal to the Engliſh houſe of lords, where on a com- 
promiſe the decree was confirmed by content. — This is a direct 
authority for enforcing a condition of marriage precedent with- 
out a deviſe over, and in the caſe of per/one/ty ; tor the legacy 
was primarily chargeable on the perſonal eſtate. Its being a 
condition precedent was relied upon greatly in the Reaſons jn the 
printed Caſe of Reſpondents: and I do not obſerve any notice 
taken o a difference of opinion between the judges of the x- 


chequer 
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chequer in Ireland; though if there had been any ſuch, it was 
not likely to 'be omitted in the printed Caſe of the Appellants. 


Tux next authority I have to cite is the great caſe of Harvey 
and Aſton, to which I have already more than once adverted. 
It was decided in 1737 or 1738. It was firſt before Sir Joſeph 
Jekyll, whoſe judgment is given in Mr. Forreſter's book 212. 
He decided, that the condition, which is precedent, was only 
in terrorem both as to the portion out of land and the money 
legacy given to augment and with a reference to the portion. 
The caſe was afterwards brought by appeal before lord Hard- 
wicke, who called in the aſſiſtance of the lords chief juſtices Lee 
and Willes and judge Comyns afterwards chief baron. There 
is a full report of the arguments both of court and counſel in 
1. Atkins. Lord chief baron Comyns's own argument is beſt 
reported by himſelf. Mr. Jodrell's manuſcript, to which Iam 
fo much obliged and to which I have ſo often referred, ſeems 
to contain the fulleſt and oompleteſt account of lord Hard- 
wicke's argument. Far the beſt and moſt copious account I 
have ſeen of the arguments of the lords chief juſtices Lee and 
Willes is in a manuſcript report, with which I have been fa. 
vored by Mr. Serjeant Hill. In referring to this famous caſe 
T have in view the opinions of the two chief juſtices and of 
lord chief baron Comyns. So far as Sir Joſeph Jekyll's judg- 
ment applies, it is againſt the effect of conditions precedent 
without a deviſe over ; and ſo I ſtated, when I was upon the 
authorities cited by the gentlemen on the other fide. Nor will 
lord Hardwicke's reverſal of Sir Joſeph Jekyll's judgment make 
for me; becauſe he decided on the diſtinction between land 
and money, and held the money legacy to be governed by the 
reference to the condition annexed to the portion out of the 
land. But I think myſelf intitled to claim the opinions of all 
three of lord Hardwicke's aſſeſſors. In reſpect to lord chief 
baron Comyns, his own report makes it clear, that he thought 
the condition effectual as to the money legacy, independently 
of the reference to the portion out of the land. I think, that this 


73 
is to be inferred; not only from his relying upon Creagh and 
Wilſon as a deciſion to ſhew, that no deviſe over was neceſſary 
to a legacy of perſonal eſtate, where the condition 1s prece- 
dent, but from various other paſſages of this argument. Nor is 
it unworthy of obſervation, that his ſhort note of the ſubject 
of the caſe, placed in the margin of his printed report, makes 
the. point determined a general one, and ſuch as reaches money 
legacies equally with portions out of land. The words in the 
margin are, A condition precedent (vez. marriage with con- 
«« ſent of mother or others) annexed to a portion or legacy, not 
„ to be diſpenſed with in a court of equity, though in the 
« caſe of daughters fortunes.” I will not detain your lord- 
ſhip by citing the paſſages out of the arguments of the two 
lords chief juſtices to prove, that they concurred in the opinion 
of à precedent condition's being effectual as to the money 
legacy independently of being mixed with the portion ont of 
the land. But I am perſuaded, that on examination your lord- 
ſhip will find enough to fatisfy you on this head; which I fay 
the more confidently in reſpect of the full note of the argu- 
ments of the chief rs in Mr. Serjeant Hill's paſtes. ay 
a copy of which I am able to furniſh oo lordſhip with. 
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Wir this laſt great caſe (out of which alone I have 
gained the ſolemn opinions of three great judges, in favor of 
marriage conditions precedent on pure legacies of perſonal 
eſtate. without a deviſe over) I ſhould perhaps be juſtified in 
not 2 for any farther aid from authorities on this point. 


An ſome few things on the head of authority are ſtill un- 
touched, and .I cannot forbear noticing them ſhortly. to your 
lordſhip. 


ON thing is, that in the caſe of Manſell and Manſell, in 
which the lords commiſſioners Willes Wilmot and Smyth ad- 


Judged a, precedent condition annexed to a power of jointuring 
L ; to 
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to be effectual, the court laid e We on ann. Sins 


n char nn "38 1 : 2 


n et os ab: ae 
+ ANOTHER thing is an ec of lord Mansfield i in . 
caſe uf Ambroſe or Wykes againſt Aſhby and Others. The 
caſe is i. Burr. 1929. & 2. Blackſt. Rep. 607.; It aroſe on 
a deviſe of land on condition of taking the ſurname of Wykes. 
In the reply the counſel for the plaintiff inſiſted, that whenever 


the condition is in reſtraint of marriage, it will fail, unleſs there 
is a deviſe over; as an authority for which they cited Harvey 


and Aſton. But according to Sir James Burrow, here lord 
Mansfield interpoſed an exception by ſaying, Tur was a 
* condition \precedent,” and therefore the c/tate neuer veſted; and 
in chancery it is held, that ſubſequent conditions of for- 
< feiture int reſtraint of marriage are only in terrorem, unleſs. 


* there is a deviſe over.” This to be ſure is only a caſual re- 


mark. But it comes from lord Mansfield; and it is on a fub- 


je, on which he was once much practiſed. It is obſervable alſo, 


that his lordſhip's remark is not profeſſedly applied to a deviſe 
of land only. If he intended to extend it to money legacies, 


it amounts to an opinion, that where the condition is precedent, 


they are ae men a deviſe over. 

One ive 33 remains to be Ce” It is whe. ben 
from lord Loughborough in the caſe of Hemming and Munch 
ley in Mr. Brown's chancery caſes. | The words are few; but 
they rather import, that his lordſhip thought a condition's being 
precedent was of "itſelf enough to make it effectual even in the 
caſe of a money legacy. However I do not lay a great ſtreſs. 


upon this caſe; becauſe there was in truth a deviſe over before 
the court; and it is not quite certain, that the court meant to 


decide independently of that circumſtance. 


Sven are the authorities, which I oppoſe to the opinions of 
lord Hardwicke Sir Joſeph Jekyll and lord chief baron Parker; 


* 3 they were fewer and leſs reſpectable, I ſhould 


ſubmit 
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ſubmit to the *court; that, as this caſe is, they would juſtify: 
your lordſhip in overruling the deciſion of that great chancellor 
lord Hardwicke. If I am right, in in ſuppoſing, that the doctrine 
of conditions in terrorem as applied to marriage n is 
unfounded in principle, it may be ſufficient; that there is 

cContrariety in the precedents, ' without nicely balatieing, on 
which fide there is the greater number. But I have no occa- 
fion ſo to leave the cafe with your lordſhip ; for if I am any 
thing like correct in my view of the authorities, the balance 
is vaſtly in favor of the propoſition, that, where the con- 
dition of marriage is precedent, it is effectual without a deviſe . 
over, even on a pure legacy of perſonal eſtate. I do agree, 
that there is againſt me, the certain opinion of lord Hardwicke 
and Sir Joſeph Jekyll, and the probable one of lord chief baron 
Parker. But on my fide there is a hoſt of authorities ; . the 
certain opinion of lord Harcourt, of lord Cowper, of the whole 
court of exchequer in Ireland; of lord chief juſtice Lee; of lord 
chief juſtice 'Willes, of lord chief baron Comyns ; with the 
probable opinion of lord Nottingham, of lord Somers, of lord 
Holt, of lord chief juſtice Treby, of lord Mansfield, of lord 
Loughborough. The authorities being thus arranged, is it poſ- 
ſible to doubt, on which fide the balance turns? Lord Hard- 
wicke and Sir Joſeph Jekyll are cettainly authorities of the firſt 
claſs ; nor is lord chief baron Parker to be named without much 
reſpect; But really in the t inſtance they are ſo outnum- 
bered, that it is like the caſe of ſingle men oppoſed to a whole 
army. . f : # «4 , ; » X 1 


HRE I think I might fafely truſt this point, and indeed the 
whole caſe, with your lordſhip. But for the ſake of this ve 
fruitful and important ſubject of marriage conditions, I ſhall 
hazard one further explanation in reſpect to the ſtate of the 
authorities. 


Wuzn enlightened judges, ſuch as lord Hardwicke and Sir 
Joſeph Jekyll, deliberately declare an opinion in favor of a doc- 
L 2 trine, 
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trine, which in reaſon and propriet is indefenſible, one at ficſt 
naturally preſumes, that they muſt have acted under an irre- 
ſiſtible weight of authorities. Accordingly there was a time 
when I really did ſuppoſe, that in refuſing to exempt conditions 
precedent from the in terrorem doctrine, they had decided un- 
der that ſpecies of compulſive influence. But upon looking 
into thoſe caſes, which are moſt likely to have been conſidered 

as authorities againſt all diſtinction between the two ſorts of 
conditions, ſo far as relates to marriage bequeſts, I cannot but 
think, that lord Hardwicke fell into a miſtake on the ſubject, by 
; ſuppoling many caſes to have been on conditions precedent, which 
in truth were on conditions. ſubſequent. The caſes 1 now 
allude to are many in number. I will give the names of 
them er- par arp ty 2152 in . Thy are as _ | 
lows. - 5 3 19 | 1 10 R 57 
JO e AG I kt . 


YELVERTON and 8 46. Eliz.. Toth 226. lich is. 
the oldeſt changer ae of a dee Inet "atk... 


. ProoT's; cal cod by inch in Mo 857-1 as, a e of | 


the ecclefiaſtical * ; 1 noted 3 vg 
| Nonwoop and Norwood x. cn. Rep. un Ks Wig 35 
4 ViNTxER and Pix i in 1. Ch. Rep. I21. & Tothill 227. 15 , na 
8 v. rmine i in 1. Ch. Caf, 22. & 2. Freem. 77. : 4 


Fraue and wage x. Ch. Caf: 395 


KY 
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| AnonyMOUs caſe i in 1. Freem. 302. 
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8 v. „ Overion 2. Freem, 20, 4 a dium of lod Not | 
ingham. 
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ne and Bailey: Precs. i 10 ch. 862. he lord: Leckere 
Wee GE Fn en Judge Dartner. | - 
1 A of is 4 
Now rd it is obftreable'apon altthefs A 2 ue 
at firſt they may ſeem to have ariſen on conditions precedent; 
yet, ona cloſer view'ef them, there will appear reaſon to be- 
lieve, that they were really cenfidered as conditions ſubſequent. 
The force of this obſervation will be ſeen by adverting to the 
caſe of Bellaſis and Ermine, which was a determination of lord 
Clarendon, aſſiſted by lord chief juſtice Hyde and lord Hale, 
and is I believe generally conſidered as the moſt leading of the 
caſes for requiring a deviſe over on a condition precedent. In 
that caſe a portion of { 8000, was given to a woman, provided 
ſhe married with the conſent of A. and if not then only (200. 
a year. But I conceive, that according to many authorities as 
they ſtood before lord Hardwicke's time the condition of this 
legacy was ſubſequent ;: and indeed according: to ſtrict language 
the condition certainly is ſo ; for by the firſt words there is a. 
. immediate legacy, and then the condition follows. . 
„ 44 Ad: HSE. ens. 
Even as late as r een wala to a legacy 
of this kind by Sir Joſeph Jekyll. The caſe is Peyton v. Bury /< 7/7 ee 
in 2. P. Williams 626. I do agree however, that lord Hard- , eg g. 
wicke in the caſe of Elton and Day, or Elton and Elton, which. #./.---—- 2 
i in 1. Ven, and alſo in Mr. Jodrell's manuſcript, would not s,: 
v.23 allow 
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allowUegacies on conditio ſo e preſſed r6ibe welted; not even 
though the legatee was a grandchild; and feemingly reſtrains ſo 
favorable a conſtruction to the inſtance of proviſion for a child. 
But it s ſufficient for the preſent purpoſe, if the currentcof the 
old opinions, made ſuch conditions veſted and ſubſequerſt: For 
if this be 16, I ſuſpect, that moſt of the ſeries of old caſes, on 
which' lord Hardwicke amy be preſumed to have held, that the 
doctrine of in rerrorem governs conditions as: well as - 
ſubſequent, will be found to be caſes of ſubſequent conditions. . 
Upon this idea it is not impoſſible, hut that lord Hardwicke, if 
he:was living, might adopt The! diſtinktion I contend: For be- 
tween the two ſorts of eonditione. Indeed Foan'carce:lelieve, . 
that he would have rejected the diſtinction, had not he thought 


himſelf compelird, by the reſpect due to's ſuoceſſibn of deci- 


Hons by His predeveliory. - Bat if moſt of thoſe, caſes ſo reked | 


upon were conſidered. by-thoſe! whe decided chem 45 legacies | 


on conditions ſubſequent, then, there was; po. ſuch | weight of 
authorities ay lord Herdwicks' might ſuppoſe : and conſequently | 
a main foundation of, his opinion on this point fails 2 and ſo 


having been made under 4 fort. of mifapprehenfion, lis de- 


ciſions and ſentiments on this hend Joſe great part of | their 
weight and authority. H this be really fo, it will leave Sir 


Dee the OE nn for the plain- 
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thorities, almbſt all of them are on my ſide, and ſcarce- more 
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THE ſecand, eo EC upon  whic þ 1 argue the condition of 
— 3 in the preſent eaſe as effectual, is, that a general rel 
duary deviſe is a ſufficient deviſe over to _ the in terrorem 
ane | 


3 


Ipo allow, that Sir Joſeph Jekyll and lord Hardwicke are 
both againſt me on this point. The former, in Paget and Hey- 
wood,” which was heard in November 1733 and is noticed in 
the reports of Harvey and Aſton, and is reported in Mr. Cap- 
per's maruſeript notes, denied to a reſiduary deviſe the effect of 
n deviſe over.” In Harvey and Afton lord Hardwicke ſeems to- 
have avoided deciding upon this point. But in Wheeler and. 
Bingham; which I cited on the former point from Atkins and 
Wilſon and alſo from Mr. Jodrell's manuſcript, his lordſhip 
appears to have been of opinion, that a deviſe over to make 
effectual a legacy on condition of marriage with conſent muſt 
de a ſpecial bequeſt on the event of not obſerving the condition; 
and that a reſiduary deviſe, untefs penned. in ſueh a manner as 
is tantamount to a ſpeciaÞ deviſe over, as by eſpecially directing 
the legacy to ſink into the reſidue, will not avail. The caſe 
indeed, upon which he thus explained himſelf, was that of a 
reſiduary deviſe of almoſt the weakeſt kind poflible ; for it was 
ſimply a direction to truſtees in a will, that if after ſatisfying the 
legacies and ſums directed to he paid any. fum ſhould remain 
in their; hands, they ſhould pay it to a daughter of teſtator for 
life,, and after her deceaſe to another perſon. But however 
enough fell from lord Hardwicke to ſhew, that: in his opinion 
a mere reſiduary clauſe, however large in general expreſſion, is 
not ſufficient to guard a condition of marriage with conſent. 
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I mvsT alſo admit, that there are authorities againſt me 
prior to thoſe of Sir Joſeph Jekyll and lord Hardwicke. Of 
this kind are Garrett v. Pritty in 2. Vern. 293. & 2. Freem. 220. 
which was a detiſion of ord Somers, and Setphill v. Bayley in 
Prec. in Chancery, which latter caſe was determined by lord 
nere gs Chancellor of the duchy of 'Lancaſter on the i- | 
nion of himſelf and lord Ih. againſt Mr. Jultice Werner 
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Bur on the other e Ihave ſeveral authorities of PE 
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| hed in 
; gacies. ion 
over, the court. wauld .not. decree. 5 le gacies without ſecurity 
given. for. refunding on marrying without conſent. I de not, 
NE HA hap this caſe. as clearly one of a rehiduary, deviſe 3 
Ms e making it doubtful, whether what is called. in 
the, fiſt 75 a reſidue deviſed was not in fact e ** 


over. ; p N Hiss nl 21 $59; et 
Hamm bung eurlt: off 
; Sv pom 1 "<A les ies pan 2 
general reſiduary: bequeſt. It is Amos v. Horner in Eq. Caſ. 
Abr. 112. which was heard in Michaelmas 1699. A legacy of 
£100. was given to a daughter, ꝓayable on her marriage or her 
age of twenty -five, which ſhould firſt; happen, upon — 
dition ſhe ſhould marry. with conſent: of ſuch and ſuch per- 
ſons: and if ſhe married without their conſent, the N 
have 50. and no more: and teſtator the reſidue 
of his perſonal eſtate to the deſendant. The daughter 


married without conſent under ne: Gag It was held by 
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the then maſter of the rolls Sir John Trevor, that this was 
more than a clauſe in terrorem, and that the deviſe of the 
*. ſurplus of the perſonal eftate was a deviſe over of the vo. on 
% the daughter's diſobedience.” — This caſe was not allowed 
to be an authority by Sir Joſeph Jekyll in Paget and Haywood ; 
becauſe no decree was to be found in the regiſter's book. But 
in Harvey and Aſton lord chief juſtice Willes ſupported Amos 
v. Horner as a deciſion ; anſwering to the objection againſt it, 
that by the kalendar a decree appears to have been made, and 
that being againſt the plaintiff it may be ſuppoſed it was there - 
fore never drawn into queſtion. He added, that he was told 
by the author of Equity Caſ. Abr. that he had the note of the 
caſe from a very able perſon, who was preſent at the hearing. 


Tuts leads me to a third authority in my favor; for it 
appears both by the printed and manuſcript reports of Harvey 
and Afton, that, in determining upon the additional portions 
given by the will out of the perſonal eſtate in that cafe, one of 
the grounds upon which lord chief juſtice Willes formed his 
opinion, was, that a re/iduary deviſe was a ſufficient deviſe 
over. According alſo to Atkyns's report, the reſiduary bequeſt 
of the perſonal eſtate was made one of the foundations of lord 
chief baron Comyns's opinion. of the ſame part of the caſe ; 
and he is made to concur with lord chief juſtice Willes, in ſup- 
porting Amos and Horner againſt the objections of Sir Joſeph 
Jekyll. However I confeſs, that I do not obſerve any paſſage 
to ſuch effect in lord chief baron Comyns's own report of his 
argument in Harvey and Aſton. Therefore I do not abſolutely 
claim him as an authority on this part of the calc ; though I 
think it probable, that, when. he delivered his opinion, ſome 
things might fall from him beyond what was expreſſed in his 
written notes. 


SUCH being the contrariety of the authorities on the effet 
of a reſiduary deviſe in caſes of this ſort, I preſume, that your 
lord(hip will find: yourſelf juſtified in deciding this ſecond point, 

M according 
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according to the reaſon of the thing, and the real intention of 
the teſtator in making Mrs. Tyler his reſiduary legatee. 


; Cons1DeR then, my lord, the nature of a refduary bogltet?. 
* —TIts aim is to veſt in the legatee all the property and intereſts of 
the teſtator not otherwife diſpoſed of by the will; and if penned 
with the ufual generality can ſcarce ever fail to produce the 
full effect intended by its author. Even /ap/ed legacies in the 
caſe of perſonal eſtate are held to fink into the reſiduary fund. 
This at one time was not allewed. At leaſt it appears ſo fron: the 
eaſe of Sprigg v. Sprigg in 2. Vern. 394. where it is ſaid to 
have been admitted, that if a legatee was dead at the time 
of making the will, the benefit of the legacy ſhall not fall to 
the reſiduary legatees; and the reaſon given applies to lapſed 
Tegacies in general. But the doctrine has been long ſettled in 


favor of reſiduary legatees, as appears by the arguments in the 
caſe of Wright and Hall in lord Forteſcue's Reports 182. and 


foe . ge. 


72 ZZ other authorities. Therefore in Durour v. Motteux 1. Veſ. 320, 


lord Hardwicke, after ſtating that a difference of opinion has 
2 _ prevailed in reſpect of lapſed deviſes of land, and that in the 
- Caſe of land the laſt determination had been for the heir and 


G7 
- - againſt the reſiduary deviſee, lays it down as a general rule in 
AL L267 A reſpect to perſonal gate, that a reſiduary legatee fhall have; 


au,, a not only all lapſed legacies, but even thoſe void in their crea- 
J. , Sen Aue. tron. Under this rule he in the ſame caſe decided for the re- 


dl. 2 2 2 fiduary legatees on a legacy void by the mortmain ſtatute of the 
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Ix the preſent caſe there is ſuch a fullneſs in the reſiduary 
bequeſt to Mrs. Tyler, that it would not be eaſy ta give an 
inſtance of one more comprehenſive. It extends both to real 
eſtate and perſonalty, giving the former to Mrs. Tyler in fee 
ſimple, and the latter to her and her perſonal ates, / 
which is tantamount. 'As a reaſon too for thus making her 
the heres factus and univerſal legatary ſubje to the prior be- 
queſts in his will, the teſtator declares, that his bounty to her 
proceeded 
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proceeded from her great care of him in ſickneſs, and from his 
looking upon her as his wife in every reſpect. 


On a reſiduary clauſe ſo large and complete, if the legacy of 
£10,000. to Mrs. Scott had been coupled with any other con- 
tingency than marriage with, conſent, none could have doubted, 
but that on failure of the contingency the legacy would have 
fallen into the reſidue for Mrs. Tyler's benefit. I ſay, that her 
right would have been beyond all doubt ; becauſe the clear- 
neſs of the teſtator's intention ſo to benefit his reſiduary lega- 
tee muſt have prevented all argument. But if this be ſo, how 
can it, be inſiſted upon, that the intention of the teſtator is 
not ſufficiently clear? If the intention is ſufficiently marked 
by the. reſiduary clauſe to comprehend other conditional lega- 
cies, on failure of the contingencies annexed to them, why 
ſhould a ſtronger eyidence of intent be required, where the 
contingency is marriage with conſent, than where it is living to 
a certain age, or ſurviving a third perſon, or is of any other 
kind? According to lord chief juſtice Willes's argument in 
Harv vey and Aſton, the reaſon, why a particular deviſe over 
makes a ſubſequent condition of. marriage effectual, is the 
ſtrong evidence of the teſtator's intent againſt having the con- 
dition evaded; and there is ſome color in that way of account- 
ing for the force of a deviſe over. But if a reſiduary deviſe in 
other caſes is clear and irreſiſtible evidence of an intent to ſub- 
ſtitute the general and reſiduary legatee for each particular 
legacy in caſe. of its failure, and therefore amounts to a deviſe 
over, why ſhould it not operate in like manner where the 
contingency relates to marriage? It will be a ſtrange thing to 
aſſert, that a reſiduary bequeſt is a deviſe over for one ſort of 
contingency, but is not ſo for another. 


Heme it may be ſaid, that a ſpecial deviſe over makes a con- 
dition of marriage available, not by reaſon of its more clearly 
ſhewing the intent of a teſtator, but by reaſon of its creating 
an intereſt ita third perſon, namely, the legatee named to take 
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84 
the legacy on breach of the condition of This in 
fact is lord Hard wicke's way of accounting for che potency 
a ſpecial deviſe over of the particular legacy in ſuch caſes; 

appears by the · report of his judgment in Wheeler v. Bingham 
3. Atkins 364. which caſe I have already cited for a different 
purpoſe. But I preſume to argue with confidence, that in this 
reſped the diſtinction between a ſpecial deviſe over and a reſi- 
duary bequeſt is wholly untenable. Let it be admitted for 
one moment, that a reſiduary bequeſt comprehends a legacy on 
condition of marriage by conſent failing from a marriage with- 
out the conſent required; and I conceive it impoſſible to ſhew, 
hw the reſiduary legatee is leſs intereſted as a third perſon, 
than where the legacy in queſtion is limited over to a par- 
ticular legatee as the ſubſtitute. In both caſes the inte- 
reſt of a third perſon is equally at ſtake on the condition or 
contingency of marriage with conſent ; and the only difference 
is, that the intereſt is created, in the one caſe by general words 
comprehending a variety of objects, and in the other by a ſpe- 
cial limitation confined to one object only. In the former caſe 
the intereſt created is large general and complicated; in the 
latter it is contracted ſingle and pointed, But in both the 
intereſt of a third perſon is in its nature the ſame, and the two 
are not diſtinguiſhable except in the mode of their creation. 


CASE Or CONDITION OF MARRIAGE; 


Ir this be a juſt view of the argument belonging to this 
point, the reſult is, that the authorities on each fide are 
nearly balanced; and that, independently of them, the weight 
of reaſoning is deciſ vely in favor of Mrs. Tyler as reſiduary 
legatee. 


a THIRD 
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THIRD POINT. 


THE third point, I made, was, that this 1s the cafe not 
of a direct legacy, but of a legacy with a truſt engrafted. 
upon it. 


L aM not prepared to ſpeak much on this point. 


Bur the court will conſider, whether being a truſt it is 


within the- ſphere of the ecclefiaſtical court. as a concurrent: 
juriſdiction, 


Ir it is not, this alone diſpoſes of the caſe againſt the plain- 
tiffs ; for then the very foundation, on which the doctrine of 
in terrorem in marriage conditions is applied by this court, is. 
wanting, and the caſe becomes determinable by another rule.— 
Therefore it is, that land, that portions out of land, that powers 

over land, and that money legacies with a: reference to the deviſe 
of land, are all exempted from the doctrine. in queſtion... 


O this idea, the condition in the preſent caſe may perhaps 
be found. equally intitled to eſcape rejection. 


CONCLUSION. 


UPON the whole, I ſubmit, that in every. point of view, 
tlie plaintiffs Mr. and Mrs. Scott have failed in making out 
their title to any part of the £ 10,000; South Sea annuities, 
which-are the principal ſubje& of the cauſe. 


MRS. 
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Mxs. ScoTT having married under the age of twenty-one 
without her mother's conſent, which by her father Mr. Kee's 
will was made eſſential, I do not ſee, how a poſſibility remains 
of Mrs. Scott's ever being intitled to the whole or to any part 
of the { 10,000. | 


Tux only ground for avoiding the; contingency is, that it is 
a condition in reſtraint of marriage, and therefore operates 
merely  terrorem, or rather has no effect at all. But I have 
endeavoured to ſhew, that the condition of -marriage in the 
preſent caſe is valid and effectual: that the general doctrine, 
into which this court in reſpect to ſuch conditions has fallen, is 


faulty and fallacious in its principles: — that, however peremp+ 


tory and irreſiſtible that doctrine may have been rendered by the 
uniformity of the precedents and authorities in the caſe of per- 
fonal legacies where the condition is ſubſequent without a deviſe 
over, ſtill it is inapplicable to the preſent eaſe, which is that of 
a precedent condition :—and farther, that if a deviſe over is really 
neceſſary to defend both ſorts of condition, the reſiduary deviſe in 
the preſent caſe is fully adequate for that purpoſe. — Laſtly, I 
have ſubmitted it to the court as a queſtion worthy attention, 
whether its being the caſe, not of a direct legacy to Mrs. 
Scott, but of a truſt for her engrafted on a legacy to others, 
is not alone ſufficient to exempt the caſe from the ſuppoſed 
rule of the eccleſiaſtical court, and conſequently from the im- 
pꝓuted doctrine of this court, which is not pretended to be ap- 
plicable, except where there is a concurrency of juriſdiction 
with the court eccleſiaſtical. 


I nave only to add, that the preſent caſe is one parti- 
cularly favorable to the condition of marriage. — The condi- 
tion comes from a father to a child. — The conſent is only 
exacted whilſt the legatee was under twenty-one; — The 
power of conſent is entruſted to a mother, who as ſhe was 
not married to the teſtator was the child's only legal parent. — 
There is not a ſhadow of pretence for ſaying, that the 

power 
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power has been abuſed. — Nor is it a caſe, where the legatee 
loſes her whole proviſion by having married without conſent : 
for there is a conſiderable fortune for the lady, under her 


natural father's will, not in the leaſt affected by the condition. 


[Judgment was given by lord chancellor Thurlow on the 2oth 
of December 1788; and ir reſpect to the ſubject of the two 
preceding. Arguments, bis lordſhip was of opinion, that by 
the marriage of Mrs. Scott without the required conſent, ſhe 
was incapable of taking benefit of the (10, ooo. South Sea 
annuities, and that fo the aſſignees of her mother Mrs. Tyler 
the reſiduary legatee, became intitled to the annuitics, as if 
there had not been any ſuch legacy. See the note of the. - Je Ae He 
judgment in a. Bro, Cha. Caſ, 457 4 
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ARGUMENT 


ARGUMENT AT LAW 
1 FOR | 

TRE TITLE 

Sug 


JAMES BRYDGES 
THE THIRD AND LAST DUKE or 'CHANDOS 


4 | TO THE- 


MANOR OF VILLIERS 
ITN 2QUEEN's COUNTY 1N IRELAND. 


T The following AxGumEnT was prepared in the year 1783, on behalf 
of the late Duxz or CHAanDos, towards the ſupport of his title 
to the manor of Villiers, on a ſpecial verdict, in an ejectment in the 
King's Bench of Ireland, between Joun Pop xoxx on the demiſe 
of the Duke and others plaintiff and James STEPHENS Eſquire 
«and others defendants. The Duke claimed the inheritance of the 
ſtate, under various family ſettlements, the two firſt of which were 
unregiſtered ſettlements made upon the Duke's grandfather the 


firſt BRxDSeES Duke of Chandos in 1718 and 1728 by his rela- 
tion GEORGE BrxyYDGEs Eſquire. On the other hand the defend- 


ants claimed, under a regiſtered leaſe for three lives renewable 
for ever granted by Mr. GRORGE BRYDSES and his Lady Mrs. 
BryDpGEs in November 1729, and under an alledged renewal by 


Mrs. BxypGts in January 1757. What were the particu'ars of 


the caſe, upon which the ARGUMENT proceeds, will appear by re- 
ferring to No. II. of the ArPRENDIx to this Volume; for there the 
reader will find a ſtatement of the facts, digeſted by the author 
of the AxGumentT from a draft of the ſpecial verdicts laid be- 

fore him to cnable his preparing himſelf. The Duke's title to the 
eſtate began upon the death of Mrs. Bxypees in April 1763. B. 


he did not impeach the title of thoſe claiming under the Jcaſe for 
| lives 
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lives renewable for ever and the alledged renewal till October 1768, 
when being fully informed of the objections to that title he cauſed 
notice to be ſerved on the tenants of the eſtate to deliver up the 
poſſeſſion. This notice produced an equity ſuit in the court of 
exchequer of Ireland by thoſe claiming benefit of the leaſe fur 
lives renewable for ever againſt the late Dux E Or CHAN DOS to re- 
flrain him from proceeding at law and for other purpoſes. The 
conſequence was, that the Duke for a long time was diſabled by 
injunction from bringing an ejectment. But the Duke having 
fully anſwered in equity, and the injunction being diffolved, he, 
as of Michaelmas Term 1774, brought his ejectment, and in April 
177% it was tried at the bar of the king's bench in Ireland; and. 
the ſpecial verdict, upon the draft of which the following Law 
ARGUMENT. Was ; Preps ed, was 'then found. But a long ſpace 
of time paſſed before finally ſettling the form of the ſpecial verdict ;- 
and it did not come on for argument till Michaelmas Term. 1783. 
The ſpecial verdict was argued in ſeveral Terms. Atlength in Eaſter 
Term 1784 all the judges of the king's bench of Ireland were of opi- 
nion with the late Duke, and he had judgment accordingly. 
How error was firſt brought on that judgment and afterwards 
relinquifhed; and how the exchequer equity cauſe was afterwards 
proſecuted againſt the late Duke ; and what was decreed after his 
death in the equity cauſe, firſt by the Iriſh- court of exchequer, 
and afterwards by the Iriſh Houſe of Lords; and how this long 
conteſt, after- continuing for about twenty-ſix years, was at laſt 
compromiſed in. 1793 by an agreement between the oppoſite 
parties under the ſanction of an Iriſh act of parliament, will be 

mentioned in a Nor at the end of the Author's EavuityY Ar@u- 


MENT for the late Do x o CAN Dos. ]. 


INTRODUCTION. 


Wa Þ was firſt conſulted on the part of the Duke 
of Chandos, in order that I might give my aid in 
upporting the title of his grace to the manor of Villiers againſt. 
ok in poſſeſſion, though extremely. anxious to ſhow myſelf. 

N ſenſible 


ai 
o 
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ſenſible of the confidence 1 was honored with, yet I heſitated 

about undertaking the bufinefs. — My reaſons were theſe : ' 
4 7 . nent 'T * | | 1 


Tur property in queſtion 1 found to be of very great value ; 
for if the leaſe for lives renewable for ever ſet up againſt his 
grace prevails, he will receive only a rent of £2000. a year 


with a fine of £{500;-0n every new life ; whereas if he ſuc- 


ceeds in avoiding the renewed leaſe, I underſtand, that the 
eſtate might be leaſed fo as to produce a rent from £8000. to 
£10,000.' a year, and the duke would further be intitled to the 
full rents and profits of the eſtate from the 29th of January 
1703, when Mrs, Brydges died and the duke's title commenced. 
1 perceived alſo, that there had been ſuits both in equity and 


at law, between the owners of the inheritance, and the owners 


of the original | leaſe for lives, on a renewal of which thoſe 
in poſſeſſion found their title, for more than the laſt forty 
years; that there had been ſome other ſuits about prior leaſes, 
in ſome degree connected, or at leaſt forced into a connection, 
with the 8 conteſt, the origin of which other ſuits carries 
the caſe back into the laſt century; that the ejectment now 
depending was commenced about ſeven years ago; and that 
though a ſpecial verdi& in the cauſe was found in May 1777, 
yet, from the number and complication of the ſuits and facts 
found by the jury and the difficulty of reducing the minutes 
of the verdict into a form ſatisfactory to both parties, the draught 
of the ſpecial verdi& was ſcarce ſettled in May 1783 when I 
was firſt reſorted to. | WY 


In a cauſe ſo important, fo complicated, ſo antient in its 
origin, and ſo late in its reaching me, I ſhould at any time have 
doubted; how far it was; prudent-or adviſeabje for me to take 
ſuch a part, as the views with which I have been conſulted re- 
quire. - Rat when 1 was firſt applied to, I was affected with a 
fill farther difcouragement, of not being ſufficiently diſengaged 
from prior undertakings and ſome official buſineſs, to give that 
full and immediate attention fo requiſite to the preſent caſe, . 
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So viewing the caſe, and in this ſituation, I ſome days after 
having the papers before me expreſſed my deſire to decline the 
buſineſs, and wrote to the folicitor of the duke of Chandos to 
explain, how reluctantly I returned the papers in an affair in 
which his grace was. concerned, and that I was forced into this 
conduct by a ſenſe of n to effectuate what Wan be ex- 
pected From me. 8 


©; 


Bur being till wa by his g grace's ſolicitor to proceed i in the 
bulinefs, I at length yielded, -preferring the hazard of a diſ- 
appointment of his grace's expectations to an appearance of the 
leaſt want of due reſpect to him. 


Tavs embarked in the cauſe I carefully readthe papers laid 
before me. - Theſe conſiſted of a decree of the exchequer for 
a renewal of the leaſe for lives. oppoſed to the duke's claims, of 
the indenture of renewal executed by Mrs. Brydges, of the caſe 
laid before Mr. Serjeant Hill Mr. Maddocks and Mr. Dunning 
previouſly to the ejectment brought by the leſſee of the duke, 
with their reſpective opinions, and further of the minutes taken 
for the ſpecial verdi& and of the draught of the verdi& itſelf. — 
What follows is the reſult of my conſideration of theſe mate- 
rials, which I am thus particular in enumerating, leſt by acci- 
dent the caſe ſhould be affected by any facts or circumſtances 
not ſtated to me, or inaccurately ſtated. 


N 2 GENER AL 
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GENERAL QUESTION STATED AND DIVISION OF 
THE ARGUMENT INTO THREE POINTS,” WITH 
REMARKS ON 'THE EQUITABLE MATTER IN- 
TRODUCED INTO THE VERDICT. | 


THE general queſtion, arifing on the ſpecial verdift is, whe- 
ther under the indenture of the 1ſt of Fanuary 1757, by which 
Mrs. Brydges renews for two lives, the defendants can make a 
legal title to the poſſeſſion againſt the Duke. 


I puT the queſtion upon that indenture, becauſe, indepen- 
dently of it, every legal intereſt derived to the defendants is 
expired, and the duke's title is clearly and manifeſtly the ſame 
as if no leaſe had been ever granted by Mr. and Mrs. Brydges. 


I rvT the queſtion upon the 7egal title; becauſe, though the 
ſpecial verdict is full of eguitabbe matter, chiefly introduced, as 
J underſtand, at the inſtance of the defendants, yet, in truth, the 


legal title only being in iſſue, to that alone muſt the e 
of the court be confined- | 


Tux caſe thus turning upon the legal effect of Mrs. Brydges's 
indenture of renewal of the iſt January 1757, 1 ſhall inſiſt 
againſt the title of the defendants, 


I. Tuar the indenture of 1ſt January 1757, in reſpect of 
the circumſtances which attended it, was only an mchoate 
conveyance, never made perfect ; and being ſuch could 
not operate to paſs any intereſt to the leſſees therein 
named eyen during the life of Mrs. Brydges. 


II. TaxaT 
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u. Tuar being admitted to operate as againſt Mrs. Brydges 
during her life, the leaſe it profeſſes to make is not 
warranted by any power veſted in Mrs. Brydges, and 

therefore as againſt the duke of Chandos is abſolutely 


void. 


III. Tuar the duke's acceptance of rent has not affirmed 
Mrs. Brydges's indenture of the iſt of January 1757, fo 
as to make it a good leaſe. 


Bur before I argue theſe points, it ſeems to me of impor- 
tance, to make ſome obſervations upon the equitable circumſtan- 
ces, which the ſpecial verdict has. brought before the court, 
leſt they ſhould ſeem to intitle the defendants to a favorable 
conſtruction, and render the title of the duke an unfavorable 


. 
One. 
1 
* x 
« Ws 


Tux equitable facts, with which the verdict is filled on the 
part of the defendants, point at three objects: namely, — to 
exempt the defendants and thoſe under whom they claim from 
all laches in not applying ſooner for a renewal of the original 
teaſe ; —to have the conveyances under which the duke makes 


title confiderys as voluntary ; — and to diſclaim all notice of the 


unregiſtered ſettlement of 1728 from which the title pf the 


duke's grandfather is ſtated to have commenced. 


Bur, notwithſtanding the imperfe@ repreſentation of the 
equitable part of the caſe in conſequence of the duke's haying 
in the ejectment only to ſhew a legal title; notwithſtanding 
the want of many circumſtances which are likely to appear 
when the equitable part of the caſe comes in its full and mature 
ſtate before the proper juriſdiftion ; I think it no difficult taſk 
to extract from the ſpecial verdict, not only enough to prevent 


equitable impreſſions of favor towards the defendants, but even 
enough 


vs. ARGUMENT ron THE DUNE or HAN s 
enoug h to turn the current of ape pn into the oppo- 
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Tur /aches or neglect, in not calling es renewal within 
the time preſcribed by the original leaſe of November 1729, is. 
too faintly excuſed to bear examination. It has been long, fre- 
uent, and obſtinate. It commenced from fix months after 
mber 1741, when Mr. Deſpard one of the three lives in the 
original leaſe died. It continued for five years in this firſt in- 
dimes, that is, till January 1746, when Mr. Walter Stephens an- 
other of the lives alſo dropped. Afterward the laches was 
perſevered in till November 1752, when for the firſt time a 
renewal is claimed and two lives are nominated. For all this 
laches, which in the whole was for above ten years beyond 
the proper time, no other excuſe is offered, than a gene- 
ral allegation in the bill of 175, that there | were ſeveral con- 
teſts concerning the premiſes. But it doth not appear, what 
thoſe conteſts were, excluſive of the ſuit about the leaſe for- 
years known to be unexpired when the original leaſe for lives 
was granted, and the ſuit in the exehequer inſtituted againſt 
Mr. and Mrs. Brydges to ſtay. their proceedings at law. for an 
arrear of rent of 3700. How the former af theſe fuits tends 
to excuſe the laches, remains to be explained. As to the lat- 
ter ſait, ſo far from operating as an apology, it aggravates the 
laches in not renewing and paying the fine of renewal within 
the proper time-z for the ſuit died away after the decree, with- 
out any attempt to ſubſtantiate the grounds on which an injunc-. 
tion was prayed to ſtop. Mr. Brydges's proceedings at. law ; and: 
as well from this as from the facts. ſtated. in his anſwer. to the 
original bill it is apparent, that the fuit was commenced for the 
mere purpoſe of delaying the payment af a large arrear of rent. 
The court of exchequer, indeed, did at length order a renewal: 

which was in conſequence of the conduct of Mrs. Brydges, the 
perſon immediately intereſted, ſhe conſenting to renew, though 
her anſwer objected to the laches in not applying ſooner for a 


renewal; and alſo in VI? of the diſadvantage the late 
duke 
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duke and the preſent one were then under from the want of a 
due knowledge of all the circumſtances of the title; for they 
objected to the right of rene wal, but without bringing forth that 
ſort of caſe, which has been ſince explained by the preſent duke 
in the equitable ſuit now depending. But what was the conduct 
of the defendants. after obtaining this decree? Inſtead of pro- 
ceeding upon the decree, they ſuffer above five years to elapſe 
without obtaining from Mrs. Brydges any renewal. Nay, after 
this new laches of five years, they aggravate it by a new laches 
of three years more; for Mr. William Carden, the ſurvivor of the 
three lives in the original leaſe, died 2oth June-1760 ; and 
though then all the lives in the original leaſe were dropped, 
nearly three years were ſuffered to elapſe, and Mrs. Brydges 
died, without there being any application for a renewal from 
thoſe intereſted for the time in the leaſe, or their having the 
leaſt knowledge of the one ſhe had privately executed. "The | 
| cauſe of this new laches is well explained by the agreement 
they afterwards entered into with her executors : for by that 
agreement, they acknowledge Z 4000. to have been in arrear to 
Mrs. Brydges at her death, and, as the price for obtaining the 
indenture of renewal which Mrs. Brydges had tink their 
knowledge depoſited in the hands of her agent, as the price 
alſo. for doing a prejudice to the duke's intereſt in the = 
they paid that ſum to her executors or gave ſecurity for the 
payment. Thus, on the part of the defendants and thoſe under 
whom they claim, there was a ſeries of laches in not renewing, 
not only making together from its commencement to the death of 
Mrs. Brydges a period of nearly twenty-three years, but rendered 
more intolerable by the circumſtances of continuing for about 

three years after the expiration of the original leaſe, and, as far 
at leaſt as was known to the defendants, the only ORE 


one. 


4 vba. 2444] 


| In reſpect to the duke* s being a wolwnteer claiming againſt 
thoſe who make title under conveyances founded on valuable 
conſideration, the allegation to this PI. in the bill of 17 52 


19 
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is ill founded. The duke himfelf is a purchaſer for a valuable 
conſideration in the full ſenfe of the words. He claims under 
the ſettlement of 17 34, by which it appears, that his mother, a. 
daughter of lord Bruce, had a portion of F 1 5,000., that this. 
with the marriage was the confideration of the fettlement, and- 
that the ſettlement though itſelf made after marriage was in 
purſuance of articles before. Nor is the original ſettlement 
of 1728, under which the duke's grandfather became intitled, 
to be deemed wholly voluntary; becauſe one of the conſidera- 
tions expreſſed in that deed was the ſum of £7000. from the 
duke's grandfather to Mr. Brydges ; and this ſum the verdict 
finds to have been actually paid. Thus, whether the caſe is 
confidered with reference to the duke himſelf or his family, he 
is in either point of view free from the objection of being a 
volunteer ; with this difference only, that the ſettlement, under- 
which he immediately claims, is more fully and entirely founded 
on a valuable conſideration | than that which gave title to his 
grandfather. 


As to the want of notice * the duke's title and that of his 
grandfather, when the ſpecial verdict is examined, it will fur- 
niſh little remark on that head in favor of the defendants. The. 
ſpecial verdict finds negatively againſt any notice of the unre- 
giſtered ſettlement of 1728, — the revs leaſe for lives 
under which the defendants claim was accepted. It is rather 
ſingular, that this negative manner of finding ſhould have been 
adopted; and ſo finding the negative rather proves, that it was 
anxiouſly laboured to guard the defendants againſt the poſſibility 
of diſadvantage from leaving the cafe open to preſumption, 
which ſeems to be moſt proper, where no evidence of notice 
is given, or being given is rejected as unſatisfactory. But that, 
which was thus intended to prevent diſadvantage to the defen- 
dants, being duly confidered, operates againſt them. I mean 
by this, that as the jury have not negatived notice of the un- 
regiſtered ſettlement of 1712, it is fair to infer, that they con- 
fidered the evidence of notice as to this latter ſufficient. 

Indeed, 
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i! Indeed, if this differende had not appeared in the verdict, the 
leaſe; tu thoſe under whom the defendants claim, as 
Found by the jury, would of itſelf have implied a notice of the 
ſettlement of 15912 4; Mrs. Brydges being made a party to the 
grant of the leaſe, and being named in ſuch a way as to ſhew 
that ſhe'wasito have an eſtate for life if- ſhe ſurvived her huſ- 
band; which made it incumbent upon tlie leſſees to inquire, 
how ſuch an eſtate! was derived to her. - Conſidered .«then, as 
having notice of the ſettlement of 1712, how could the leſſees 
be intitled to favor? / By that ſettlement there was a ſtrict 
_ entail on the ãſſue male of Mr. Brydges, not only by his then 
lady, but by any other wife. Yet the original leſſees, knowing 
of this ſettlement, think fit to take a leaſe for lives renewable 
for ever, to which, according to the ſettlement, neither Mr. 
nor Mrs. Brydges could make a title ſo as to bind his iſſue 
male. In other words, they faw the leaſe to be ſo beneficial, 
that they were eager to have it at all events; and therefore 
with their eyes open they accepted of it from two perſons, 
whoſe iſſue would have a right to defeat it. Had it not been 
fo, would they not, ' when they perceived that there was one 
unregifered” conveyance, have naturally inquired,” whether it 
was the only ne which if it had been done would moſt pro- 
bably have led to à notice of the ſecond unregiſtered ſettle- 
ment then ſo recently executed in favor of the duke's grand 
father. In the cauſe in equity ſtill depending againſt the 
duke there is the moſt. poſitive teſtimony from Mr. Porter, the 
attorney Who ingroſſed the leaſe and Was a witneſs to its exe - 
eution; that Walter Stephens, one of the original leſſees, who 
was in England to negotiate the buſineſs, not only had notice 
of the ſettlement, but actually conferred with Mr. Brydges's 
rc att6rney Mr. Peſcod on the expediency of applying to the firſt 
| duke's grandfather for his conſent to ther teaſe. » This witneſs 
too was examined at law to prove the fame thing, though for 
reaſons; which in arguing the ſpecial verdict cannot be: dif 
puted, the jury have chought fit to paſs by this teſtimony: But 


independently . ler 9 can be aſſumed to intitle 
the 
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the defendants to any favor in reſpect of want of notice? 
Though the original leſſees had not notice of the ſettlement 
of 1728, yet they had notice of the ſettlement of 1712, and 
therefore knew that they were taking a leaſe with a bad title H 
a leaſe beyond the powers veſted in Mr. and Mrs. Brydges by 
that ſettlement ; a leaſe, which was injurious to the iſſue male 
of Mr. Brydges whether by Mrs. Brydges or any aftertaken 
wife, and could not avail any of them. If then they 
were not diſeouraged from taking the leaſe: by its invalidity as 
againſt the iſſue male of Mr. Brydges, who upon the death of 

him and his lady were the firſt takers, what reaſon can there 
be to- ſuppoſe, that they would have been deterred, if they had: 
known the intereſt of the duke's grandfather, which: pho 
not come into poſleflion, whilſt there was any iflue male from 
Mr., Brydges, and was liable to be barred by the firſt fon or other 
iſſue male ef Mr. Brydges who ſhould attain twenty-one > Is 
it credible, that the remote danger would have influenced them 
to decline the leaſe, when the inmediate was inſufficient ? Is 
it not more credible, that ſeeing they were taking a leaſe with 
2 defeaſible title, they wiſhed to ſhut their eyes to as much of 
the badneſs of that title as the occafion would allow, in order 
' afterwards to have a chance of benefit from the pretence of 
Ignorance ? — 80 much as to the argument ef want. of notice 
applies to the original tranſaction ;. and even in this point of 
view, there was certainly notice enough to alarm ſuch as did 
not mean to accept of an. injurious leaſe, and to diſcourage any 
but adventurers, who. ſeeing: the extreme benefit of the bargain | 
whether temporary or permanent, were eager. to cloſe in it. 
without the leaſt regard to thoſe with whoſe rights it claſhed. — 
But in the ſubſequent period of the caſe the notice becomes 
more complete. In April 1741 the marsiage ſettlement of the 
duke's father, which was made in 1734, and included a convey- 
ance of the. remainder in fee acquired. from Mr. Brydges by 
the duke's grandfather, was regiſtered; and. as the jury have 
thought fit to negative the notice of the unregiſtered ſettlement 
of 1728, but not to * the knowledge of this, it is a fair. 


implication, 
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implication, that there was notice of this latter deed. It is te- 
markable, that this regiſtration was ſome months before the 
dropping of the firſt life named in the original leaſe for lives ; 
for that did not happen till December 1741. Therefore all 
the neglects and laches imputable to the defendants or thoſe 
from whom they derive are eee to an acknowledged no- 
tice of the duke's title. — All this being conſidered ſeems more 
than ſufficient to wreſt from the defendants every pretence to 
favor from want of notice. More ſhortly expreſſed, this point 

of notice ſtands thus: — Originally thoſe, from whom the de- 
fendants claim, had notice enough of Mr. Brydges's defect of 
title, not only to prove that the leaſe they ſolicited was wrong- 
ful and injurious to his iſſue male, but alſo to have cauſed 
further inquiry, which if it had been made would ſcarce have 
produced leſs than a knowledge of the remainder to the duke's 
grandfather. Afterwards, when they had a knowledge of this 
remainder and of the -preſent duke's title under it, they are 1 
years guilty of laches in not renewing according to their 
nal contract. In the firſt inſtance, they confeſſedly do wrotg 
to Mr. Brydges's iſſue male, with full notice of the extent of 
that w In the ſubſequent period, when they are aware 
of the duke' s title, as well as of the title of Mr. Brydges's 
iſſue male, they add to the original wrongful contract a wilful 
and obſtinate a from the terms it preſcribed. 


HERR I ſhall deſiſt from farther argument on the equitable 
topics. Nor is ſo much faid upon them with a view to aſk 
for any aid from them againſt the defendants, but merely to 
prevent their uſe of them ta the duke's prejudice. Whethera 
lapſe of the proper time ſhall be relieved or not, whether a 
deed in reſpe& of the conſideration is to be deemed voluntary 
or not, and whether notice or no notice; are all queſtions of equit- 
able conuſance, and ought no more in this than in any other 
caſe to be implicated with a legal title where that only is un- 
der - conſideration, Before another juriſdiction the duke may 


have great cauſe to with for a full hearing on each of theſe 
O 2 queſtions, 
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queſtions, ſo far as they may ariſe out of the conteſt for the- 
eſtate in queſtion ;- and when that time comes; he hopes to 
produce more explanatory matter relative to them, than is dif. 
cloſed by the ſpecial verdict, or the Argument upon it allows 
to be reſorted to. But here eee e n N 
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being the very manth in which the decree for a renewal was 
made, in conſideration of £1309; to be paid. to her by Wil- 


liam Carden the ſurviving leſſee, and the repreſentatives of the 


two deceaſed leſſees, agrees.with: them to add two new lives; 


in purſuance of this 1 fum of 1 300. was paid to 
Mrs. Brydges in December 1756 and ſhe in conſequence of 


the decree of renewal and of this payment executed the _ 
ture of renewal dated 1ſt January 1757. Indeed thoſe con- 
cerned for the duke have denied this agreement, inſiſting —4 
Mrs. Brydges never: did conſent; to renew, except on the terms 
of a complete ſettlement of all accounts, which never took 
Le in 1 lifetime; 0d — 6 300. were paid on ac- 


count. 


-” 
* 
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count of arrears of rent. But for the purpoſe of the preſent 
Argument the duke muſt abide by the ſpecial verdict; and it 
muſt now be taken, that there was ſuch an agreement. Here 
therefore the duke muſt rely upon the other remarkable facts 


found relative to this indenture. Theſe are, 


Tnar the indenture was executed. by Mrs. Brydges with- 
out the knowledge or privity of the perſon to whom it 
renews the ſubjiſting leaſe ; and that, though the inden- 


ture bears date the 1ſt of January 17 5, it was not 
' Fnown to- them or any of them, nor to their agent Mr. 


Malie, that fuch a deed exiſted till the 5th of May 1764, 
being upwards of /even years after its date, and almoſt. 
a year and a half after the death of Mrs. Bryages. 


THAT immediately after: its execution the. indenture was 
delrvered to Mr. Moreland then agent of Mrs. Brydges, . 
and afterwards one of her executors, and continually re- 

mained in bis Hands, till he after her death and in May 
1764 delivered it to two of the leſſees, on their ſettling 
accounts with him as one of the executors of Mrs.. 
Brydges, and paying or ſecuring to him ¶ 4000. then due 
to, him and another as Mrs. Brydges's executors. | 


% 


THAT: no counterpart of this deed of renewal was ever 
executed; and that it v0 Pot annexed to the original leaſe 
of the 20 G an 1729 till after May 1704. 


From: the fats thus ede it ſhrine; as if Mrs. Brydges' "3 
execution of the indenture of renewal was conditional; and 
that till the leſſees ſhould ſettle accounts with her, and diſ- 
charge all arrears for rent and fines of renewal, it was in- 
tended only to operate. as an eſcrow, But I do not mean 
ta argue the caſe on that ground; as well becauſe according 
ta the authorities expręſi words, which here are wanting, are. 


neceſlary 


102 ARGUMENT POR THE Dux E or CHAND 05'S 


neceſſary to make an eſcrow'; as becauſe it is the language of 
ſome of the books, that in the caſe of an eſcrow performance 
of the condition on which it is to become a deed, though 
not till after the death of the party delivering it, will e it 
one. See Shephard's Touchſtone 57. & 5. Co. 84. b. HO 
ever I do not mean abſolutely to concede either of theſe pro- 
paſitions ; nor am I fatisfied, that the rule contained in the 
latter is intended to operate farther than againſt thoſe claiming 
under the party delivering the eſcrow, Which is not the caſe 
of the duke of Chandos, he claiming Independently of Mrs. 
Brydges. Should all other points fail the duke, it may be of 
- conſequence to conſider thoroughly, whether an apparent in- 
tet to deliver as an eſcrow is not ſufficient without expreſſly 
and formally uſing that word, and alſo whether after death of 
the party, performance of the condition of an eſcrow doth not 
come too late, except as againſt privies in ellate | to the party 
delivering it, rk 5 


Bur what I ſhall now inſiſt upon is, that the indenture of 
renewal thus executed by Mrs. Brydges was an complete and 
inoperative conveyance from the want of two circumſtances dur- 
ing her life, each of which I conceive to be eſſential. Theſe are 
the want of annexation to the original leaſe, and the want 
F aſſent of the ** to whom the renewal is expreſſed to be 


made. 


As to the grſt of theſe defects it mut be ations, has Mrs. 
Brydges was fully apprized, that annexation of the indenture of 
renewal to the original leaſe was a form or ceremony expreſſſy 
required by the power of continuing it, reſerved to her before 
the renewal could be This is not only to be pre- 
ſumed in reſpect of her being a party to the original leaſe and 
of her profeſſing in the renewal to act in conformity to the 
covenants therein; but it is apparent on the indenture of re- 
newal itſelf, which actually refers to annexation to the original 


Jeale as a form belonging to the renewal. Being thus apprized, 
t 
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that annexation was wanting to make the renewal. 
gives the cuſtody of it to her agent, under ſuch circumſtances, 
as evince that it was upon confidence not to part with it to 
the leſſees and ſo give the opportunity of annexing it to the 
original leaſe, till the leſſees had come to a full ſettlement of 
accounts with her and made ent of all arrears for fines, 
rent, &c. That ſuch was the confidence is proved by the 
whole courſe of the tranſaction, which ſpeaks the intent of 
Mrs. Brydges as ſtrongly, as if it had been reduced into writ- 
ing. How otherwiſe is it poſhble to account for the renewal's 
lying dormant in the hands of Mrs. Brydges's agent for the 
laſt ſix years of her life, and for a year and a half.after her 
death? Would Mrs. Brydges and. her agent have concealed 
from the leſſees, that the renewal was executed, if ſhe. had 
intended that it ſhould: operate immediately and without wait- 
ing for their ſettlement of accounts with her? If the leſſees 
had not been conſcious, that ſuch. a ſettlement was expected 
before they could obtain a renewal, would. they have acquieſced 
ſo many years without calling for one? It is therefore clear, 
that the intent of Mrs. Brydges was to keep the renewal in 
an inchoate and imperfect ſtate, by retention of the indenture 
ſhe had executed for that purpoſe ; and if ſuch was her inten- 
tion, on what ground ſhall a court of law diſappoint it, by diſ- 
penſing with a form, which the original contract Mrs. Brydges 
was profeſſedly executing and the power under which ſhe was 
acting ſo expreſſly and fo pointedly enjoined? I know not any 
ground, on which this form was diſpenſable at law, even 
though Mrs. Brydges had intended it. But that conſideration 
more particularly belongs, to a ſubſequent head of argument. 
Here I purpoſely argue from her intent ; and in that. point of 
view I inſiſt, that there is not the ſhadow of a reaſon for 
conſtruing the indenture of renewal as operative without the 
circumſtance of annexation to make it perfect. On the con- 
„ as the want of this circumſtance proceeded from the 
- wrong of the leſſees in not ſettling accounts and in not putting 
= themſelves into a condition to demand the renewal, there is. a 
: 9 ſtrong 


- 
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ſtrong inducement to a rigid conſtruction, and to an adherence 
to every form and ceremony in the renewal, which the original 
contract between Mr. and Mrs. Brydges and the leſſees required 


to be obſerved. To diſpenſe with this ceremony in ſuch a 


caſe would be contrary, not only to the intent of the party con · 
veying, and to the terms of the powers ſhe was executing, but 
_ alſo to the rule of law chat no man 3 en . from 


His 6 own n 


As to o the want f affnt — te le tes to the 3 1 inkiQ, 
that hat alſo was eſſential to its perfection. To every leaſe 
there muſt be at leaſt to 
to another, unleſs that other will accept it. 
both parties muſt concur. A leaſe too is a ſort of contract, 
which ſeems peculiarly to require aſſent and acceptance; be- 
cauſe from the nature of a leaſe much obligation is contracted 
by the leſſee. As the leſſor grants the land for à time; ſo 
during that time the leſſee contracts to pay rent and to do 

various other acts for the leſſor's benefit according to the nature 
of the leaſe. To fay, therefore, that a leaſe ſhall be more than 
inchoate without the leſſee's aſſent, either by executing a coun- 
terpart or in ſome leſs formal way, would be to foroe men 
into the moſt important and dnerous obligations. In ſotme caſes 
perhaps it may be proper to preſume aſſent. But here the ver- 
dict excludes guck a preſutmption-; for it expreſſly finds, that 
Mrs. Brydges's having executed 'the renewal was not known 
to the leſſees till after her death. In Shephatd's Touchſtone 
the author, who with much probability is ſuppoſed to have 
been judge Doderidge, concludes his enumeration of the re- 


quiſites to a good grant, by obſerving, that there muſt be an 


agreement to and acceptance of the thing granted, and that 


by a default in this as well as in the other particulars mentioned 


by him a grant may be void. In acguirendo rerum dominis dona- 
Tioner non * licot font 'inceptie, nifi int perfect. Shephard's 
Touchſtone 228. So here I fay, that, as from ignorance of 


the renewal there could be no „„ Brydges's 
life 


parties. One cannot make a leaſe 
In evety contract 


* 
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life, ſo from the want of acceptance the renewal was left im 
perfect till it was too late to ſupply the defect. 


Bor here probably it will be objected, that after Mrs. 
Brydges's death both defects were cured and that when on 
obtaining the rene wal from Mrs. Brydges's agent they annexed 
the renewal to the original leaſe, this ſupplied both defects, and 
the renewal became good bÞre/ation of the annexation and the 


aſſent accompanying it to the time of Mrs. Brydges's executing 
the renewal, ; 


Tur firſt anſwer which I ſhall make to this objection is, 
that it is not warranted in point of fact. It ſuppoſes, that 
after Mrs. Brydges's death there was a complete aſſent given 
to her indenture of renewal by the three ſeveral perſons to 
whom it is granted. But the ſpecial verdict finds, that one of 
thoſe perſons died before Mrs. Brydges. Conſequently only tco9 
of the three ſappofed contracting parties could affent ; and I 
take it to be clear, that aſſent to the renewal. by all Three was 
eſſential, for otherwiſe the renewal would operate againſt the 
plain intent of the party renewing, and alſo the intent of the 
powet of renewal, by excluding one of the three leſſees named, 
and ſo betoming a leaſe to wo inſtead of tree. 


Bur if the fact was as full as the objection ſuppoſes, I ſhould 
anſwer, that this is hot a caſe in which the doctrine of rela- 
tion ought to be applied ; and that after Mrs. Brydges's death 
the ſupply of the defects came too late. Mrs. Brydges was a mere 
tenant for life with power of leaſing ; and when ſhe died there 
was an end both of her eſtate and her power, and the land in 
queſtion became veſted in the duke of Chandos, who was not privy 
Either in blood. or eſtate to her, but took by title from another 
perſon. . On Mrs. Brydges's death, the duke became tenant in 
tail with no other eſtate then ſubliſting to poſtpone his actual 
poſſeſſion, the ſurviving life in the original leaſe for three lives 
Eaving dropped in Mrs. Brydges's lifetime. On what principle 

428081 a hae then 
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then can it be ſaid, that the leſſees ſhould have had it in their: 
power to poſtpone the duke's poſſeſſion ſtill farther and for 
other lives, by perfecting that conveyance, which from their 
own default was left inchoate at her death and for a year and a 
half after? On what principle can.it be maintained, that Mrs. 
Brydges ſhould have had it in her power, or ſhould have in- 


tended, to render the duke's remainder liable to the difadvan- 


tage of ſuch a contingency, as th election of the leſſees to 
perfect her renewal ; and how long was the duke bound to wait 
the pleaſure of the leſſees in this reſpet? I have ever under- 
ſtood, that the doctrine of relation was founded on juſtice to 
one party without wrong to another. But, to apply the doc- 
trine to the preſent caſe, would be to deveſt an eſtate lawfully 
and rightfully veſted in one perſon, for the ſake of aiding an- 
other, whoſe intereſt would have been conſummate in Proper 
time, if he had not been guilty of a laches. "4 


Nox are authorities wanting to reſiſt this claim of relation, 
ſhould it be ſet up againſt the duke. | 5 bo 


Loxp Coxx in his 3d Report 29. ſtates it as a general rule, 
that relations ſhall extend only between the ſame parties, and 
never ſhall be ſtrained to the prejudice of a third perſon wha 
is not party or privy to the act. This exactly applies to the 
duke, who is neither party nor privy to the act, on which the 
leflees build their title, but claims under a ſettlement which is 
older than and paramount to the deed of refiewal. . 


Taz following inſtances are illuſtrations of the general rule: 


Beyoxt the enabling ſtatute the grant of a biſhop was not 


good beyond his own life without confirmation of his chapter; 


and if fi confirmation was not till after his death, it came too 
late, and the ſuccefſor was not bound. Fitzherbert's Abridg- 
ment Tit. Confirmation Pl. 22. — Entry by feoffee on livery. 


442 within. the view is too late, if poſtponed till after the death of 
. u,, „ r e. AG, feoffor. | 
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feoffor. Godb. 25.—Livery of ſeiſin, which is neceſſary to con- 1 
ſummate the conveyance by feoffment, cannot made effectu- FEE, 
ally after the death of feoffor. Litt. ſet $47” He Teaſon given Z. 2 PA 
by Littleton is; that after the deceaſe of him that made the deed # / 


the right of the tenement is forthwith in his heir or ſome. 


other perſon. This reaſon is ſtriking: for it ſhews, that in 
' Littleton's opinion a conveyance to be effectual muſt be con- 


ſummate in the life of the grantor, and that the conſummation 
comes too late when the eſtate is veſted in a third perſon. — 
So whilſt attornment was neceffary to the perfection of a grant, 
if it was not made in the lifetime of the grantor, the grant 
was void. This is expreſſly the doctrine of Littleton in ſect. 551. 
and lord Coke in his comment confirms it by ſtating the reaſon 
to be, that every grant muſt take effect as to the ſubſtance 
thereof in the life both of grantor and grantee. — So in an ex- 
change made according to the forms of the common law, to 
perfect which, entry is eſſential, if either party dies before, it 
cannot be made effectually afterwards, but the exchange is void. 
Co. Litt. 52. b. 


; Bur to theſe: authorities, as alſo to the two defects I have 
argued, the counſel for the defendants will I preſume oppoſe 
the caſe of Thompſon v. Leach, which happened ſoon after the 
revolution; and as this is likely to be greatly relied upon by 
the defendants, but in my judgment tells ſtrongly for the duke, 
it requires to be more exactly conſidered. 


ne erode his; Vent.198. 3 . Mod, 5296. 1. Show. 456 { 
3. Lev. 284. 2. Salk. 618. & Canthew 44 There is alfo 
a ſubſequent caſe between the ſame parties, which was for the 
lame eſtate, and aroſe on the ſame conveyances, in Show. Parl. 
Caſ. 150. 1. L. Raym. 313. Comyns' s Rep. 45. 12. Mod. 173. Le ae, e. 
and Comberb. 438. But the point debated in the latter caſe A * *- 
was different and hath no application here ; the queſtion in that 


being, whether the ſurrender of a tenant for life zan campos was 
void or voidable. 


2 2 THE 
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Tux caſe, I now mean to obſerve uren to this effect... 


S1MON Lack was tenant for life of lands, with a contin— 
gent remainder to his firſt and other ſons: in. tail male, re · 
mainder to Sir Simon Leach in tail male. The tenant fol 
life, before he had a fon born, ſealed and delivered a ſurren- 
der of his eſtate for life to Sir Simon Leach and his heirs, 
but continued in poſſe ſſion for five years after. 'Two months. 
aſter this ſurrender the tenant for life had a ſon born. At the 
end of the five years, and not before, Sir Simon accepted and 
agreed to the ſurrender and entered upon the premiſes. The. 
tenant for life died; and then the ſon brought an ejectment in 
the common pleas againſt Sir Simon to try the title. — Upon 
this. caſe found by. a ſpecial verdict the queſtions were, 1. Whe- 
ther the ſurrender did not veſt the the freehold immediately 
in the ſurrenderee without i bes ic dan. and 2. Whether his- 

aſſent, though not- given till after the birth of the ſon, ſhould not 
relate to the execution of the ſurrender, and ſo be ſufficient to 
deſtroy the ſon's contingent remainder. Pollexfen "Ry "juſtice 


| and Powell and Rekeby juſtices held on bath poin 
n. the 72: the ſurrender. But Ventris juſtice-was-on. both for it. The dif. 
. ference of opinion was the cauſe of the caſe's b being carried by 
„ writ of error into the king's bench, and there lord Holt and the 


. whole court being clear againſt the ſurrender, though its ſuffi- 
. ciency appears to have been argued by Shower as counſel againſt 
au . . the ſon with uncommon learning and ability, the judgment of 
e.. Sr, the common pleas was affirmed. It afterwards went to the- 
Tap, tis , houſe of lords, and there on the 23d of December 1692 the 
judgment of the common pleas and king's bench was: reverſed. 

Tx ace. Whether the judges: were heard or not, the journal of the 
lords doth not notice. But Mr. Juſtice Levins, who was of 
counſel for the ſon, reports, that the judges were heard; and 
that they ſtill continued of opinion as before, except Sir Robert 
Atkyns then chief baron and ſpeaker of the lords, who with 


Ventris concurred with: the lords. Shower however doth not 
aue 
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quite agree in this; for according to him the other barons of the 
exchequer as well as the chief baron were for his clients. 


IT may be expected, that, from this important” caſe thus 
finally determined the counſel for the defendant may argue, 
that it is a determination of the ſupreme appellant juriſdiction 
in their favor, as well to ſhew that. a conveyance of lands may 
operate immediately without waiting for the grantee's aſſent, 
as that the aſſent whem given ſhall avoid an eſtate intermediately 
veſted 1 relation to the execution of the conveyance. 


Suoul p this caſe be thus preſſed _ the duke I make 
the following anſwer : 


FIRST I ay. that it is a deciſion of the lords againſt the 
opinion of lord Holt and a majority of the judges; that is, ac- 
cording to Sir Bartholomew Shower of /ever againſt five, and. 
according to Levins of all the judges except fu. When 
too it is conſidered, that this deciſion was made after hearing 
the judges, and ſo in a manner referring, to their opinion for a 
deciſion, it gives. an 2 ſhock to the authority of the 
judgment. 


SECONDLY there was a proteſt againſt the deciſion by three 
ay lords and. three biſhops. 


THIRDLY it doth: not appear, that the houſe of lords deci- 
ded the point of relation. — If they did not meddle with that 
point, but merely decided on. the ground of a ſurrender's being 

without waiting for. the ſurrenderee's aſſent, then the de- 
cifion hath no effect on the objection here taken from the defect. 
of form and ceremony in not annexing the renewal to the ori- 
ginal leaſe during Mrs. Brydges's life. There is the higheſt 
probability alſo, that the point of relation was not decided by the 
lords, as has been obſerved before; for Sir Bartholomew Shower 


thinking 


, | L - 
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2 thinking that point not maintainable for the cogent vents be- 
fore mentioned declined arguing it. 
Lee age 110 
Four THLY there is a material difference between a leaſe 
and a ſurrender. In Thompſon and Leach the ſurrender, on 
which the caſe aroſe, was in truth a pure gift, it being with- 
out any conſideration moving or required from the ſurrenderee. 
But a leaſe in its nature generally proceeds on the idea of re- 
ciprocal benefit. In the preſent caſe , the renewal was wholly 
framed on that principle ; the enlargement of the original leaſe 
being on the terms of paying a rent and fine, which, with the 
various covenants in favor of the leflor, was at the time of grant- 
ing the original leaſe conſidered as more convenient and beneficial 
| to Mr. Brydges than a rack rent; for otherwiſe the original leaſe 
would not have been granted; favor to the leſſees being no part 
of Mr. Brydges's inducement to grant it, but ſimply the advan- 
| tage of himſelf and family. Therefore it is fit to make a dif- 
ference between the ſurrender in the caſe of Thompſon and 
Leach and the leaſe of renewal in the preſent caſe. This diſ- 
tinction has a reaſonableneſs in it, which without anything 
more carries great weight, But further it has the authority of 
the court of king's bench in one of the moſt. important caſes 
heard there ſince lord Mansfield has been chief juſtice. I mean 
the caſe of Taylor on the demiſes of Atkins againſt Horde and 
others, which is reported in 1. Burr. In that caſe it was efſen- 
tial to ſupport a freehold leaſe by preſuming aſſent, or rather 
- by rendering aſſent unneceſſary ; and Thompſon and Leach was 
relied upon for this purpoſe. But when lord Mansfield delivered 
the judgment of the court, he denied that the caſes of a ſur- 
render and leaſe were ſimilar, and the court refuſed to affirm 
| | the leaſe in queſtion on any ſuch preſumption. His words were 
_ theſe : —& The ground of Thompſon and Leach and of all the 
| <« caſes there put is, that a gift imports a benefit, and con- 
| | «« ſent to receive a bounty may be preſumed till the contrary 
| «+ appear. But the offer of lands to a ſubſtantial man at a rack- 
40 rent doth not import ſuch a benefit, as nobody i in his ſenſes 
* could 
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% could refuſe. And here there is no reaſon to preſume , for 
'* the contrary appears.” See 1. Burr. 125. 


Fir THL from the ſtile and manner of Mr, Juſtice Ventris's 
argument for the ſurrender, particularly in the latter part, it 
ſeems as if he would not have ſupported it, if as here there had 
been an expreſs finding, that there was no aſſent till after veſting 
of the intermediate eſtate ; and if this be ſo, it converts his 
opinion and that of the lords and judges who agreed with hun 
into an authority againſt the defendants. 


ALL this being conſidered, the caſe of Thompſon and Leach, 
which in point of authority muſt I conceive be the ſheet-anchor 
of the defendants in this part of the Argument, will rather 
operate againſt the defendants than for them. On the one hand, 
it at all events contains the opinion of a conſiderable majority 
of the judges, including lord Holt, for the duke : and if the 
conſtruftion I put upon the words of Mr. Juſtice Ventris is 
well founded, the opinion of him and the other judges, and 
conſequently that of the lords, are alſo with the duke, as the 
preſent caſe happens to be. But on the other hand, though 
the deciſion of the lords founded on the opinion of the minority 
of the judges ſhould be deemed to countervail the opinion of 
the majority of them; and though alſo I ſhould be deemed to 
miſconſtrue the opinion of the lords and of the minority of the 
judges ; ſtill the defendants will not be intitled to any effectual 
relief from that deciſion : becauſe it in no point of view aids 
more than one half of the defects I have been reaſoning upon; 
and if lord Mansfield and the court of king's bench. in Atkins. 
and Horde are right, it is who/ly inapplicable. 


SECOND 
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sr POINT. 


"THE ſecond point, I have 405 muſt be deten by a 
reference to the power of leaſing under which Mrs. Brydges 
executed the indenture of renewal; for the being a mere tenant 
for life had no eſtate or intereſt, out of which a leaſe from her 
could avail againſt thoſe in remainder after her death. — In ar- 
guing the firſt point, I have endeavoured to ſhew, that the in- 
denture of renewal from Mrs. Brydges was at her death left 
inchoate, and fo incomplete as not to be valid though ſhe had 
been ſeiſed of the inheritance; and that by reaſon &* the two 
imperfections I ihave hitherto reaſoned upon, the indenture 
would be a void conveyance, even though it had been ſet up 

againſt her heir, inſtead of one deriving under a title diſtin& 
from and independent of her, as is the caſe of the duke of 
Chandos. But now I am to conſider the validity of the inden- 
ture of renewal in another point of view, one ſtill more unfa- 
vorable to the title of the defendants ;- for under this ſecond 
head of argument, I am to compare the inſtrument with the 
power under which it was profeſſedly executed; namely. the 
power of continuing the leaſe for lives impliedly reſerved to 
Mrs. Brydges by the indenture of the 2d of November 1729, 
being the original leaſe under which the defendants claim. As 
to the power of leafing reſerved to Mrs. Brydges by her mar- 
riage ſettlement in 1712, ſhe certainly did not mean to act 
under that; and in reſpect to any aid the defendants may finally 
claim under it, I ſhall conſider that pretenſion ſeparately in the 
Concluſion of the Argument. 


In aſſerting, that this view of the cafe is more unfavorable 
to the defendants, I found myſelf on the ſtrict doctrine, which 
undeniably prevails in reſpect to the execution of powers. This 
is, that they muſt be purſued both in form and ſubſtance ; more 


eſpecially 
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eſpecially, where it is not a power reſerved to the owner of 
the inheritance, but it is one given to the donee of a particular 
eſtate, and afterwards the execution is controverted by a perſon 
in remainder as here. That a deviation from the form pre- 
ſcribed is in point of law fatal as well as a ſubſtantial deviation, 
is a doctrine ſo acknowleged, ſo ſettled, fo univerſally admitted, 
that I almoſt doubt the propriety of citing books to prove it. 
However, as where great intereſts are at ſtake the moſt un- 
impeachable truths are ſometimes queſtioned, I will bring for- 
ward ſome authorities as well to ſupport the general doctrine as 


to illuſtrate it by inſtances. 


Tux following citations apply to the general doctrine. 


IN Scroope's caſe 10. Co. 143. b. the argument was on the 
effect of a declaration of new uſes under a power given by pro- 
viſo in a deed, and the caſe concludes thus: It was reſolved, 
<< that all incident circumſtances preſcribed by the proviſo, as 
< to ſubſcription witneſſes and other circumſtances, ought to be 


40 obſerved. | 


In Kibbet v. Les in Hobart 312. where the queſtion was on 
the mode of executing a power of revocation, lord Hobart ſays, 
<< It was agreed by all, that all forms and circumſtances pre- 
« ſcribed muſt be obſerved ;'' and he adds, that the court in 


their reſolution admitted this general ii 


1 the great caſe of the Earl of Bath againſt the Earl of 
Montague, which was decided after ſolemn argument before 
lord chancellor Somers afliſted by lords chief juſtices Holt and 
Treby and Mr. Juſtice Powell, the latter, as his words are in 
8. Cha. Caſ. 65. ſays, I know not any rule more clear in 
<« our law books than this: that all the circumſtances preſcribed 
«ind required in a power of revocation muſt be obſerved to 
< make it good and effectual. Lord chief juſtice Treby's words, 
as given in page 86 of the fame book, were equally ſtrong ; he 
nn « that there is a rule of law, that is as certain as any 

| Q * other, 


! 
| 
| 
| 


| 
| 
| 
| 
| 
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other, that all circumſtances muſt be obſerved; or the power 
« js not well executed, and that is Seroope's caſe and other 
« caſes, which have been mentioned; and though the law- 
will go as far as it can to expound: the circumſtances as a per- 
««. formance, yet a performance is neceſſary.. The arguments: 
of lord Holt and lord Somers in the ſame book proceed. on. a. 
like idea of the neceſſity of purſuing powers ſtrictly. 


- 


Id Winter v. Loveden 1. E. Raym. 368. Rokeby juſtice- 
ſays, “that the rules. for conſtruction of powers are, 1. That: 
„ they ought to be interpreted according to the intent of the 
parties. 2, They ought to be purſued ſtrictly.” 


In another great caſe. heard before lord chancellor King, 
aſſiſted by the maſter of the rolls and lord chief baron Rey- 
nolds, the words of the maſter, of. the rolls peculiarly. apply to 
the preſent caſe. They are thus given in Fitzgibbons's report. 


of the caſe. ** Another difference has. been taken between a. 


«© power reſerved to the owner of the eſtate and a power. 
« granted to the donee of a particular eſtate, as a power to 
*«<. tenant. for life to make leaſes, which can have no foundation 


but in the will of the donor, and muſt be taken ſtrictly i in 


« favor of a remainder man. But the owner's power is to be- 


„ conſtrued liberally as part of his antient eſtate. Kibbet v. 


« Lee Hobart 312. Vet that book ſays, that all circumſtances: 
and forms preſcribed muſt be obſerved.” Fitzgerald v. Lord. 
and Lady Fauconberg, Fitzgibb. 219. In the fame caſe the 
lord chancellor obſerves, ** it. is a general rule, that where a 
« perſon reſerves a power in a ſpecial- manner, it muſt be 


«« purſued and: all cixcumſtances obſerved. F REGED! 221. 


In Bagot: wen Oughton i in the king's: bench Eaſter: 10. and” 
Michaelmas 12. Geo. 1.. where the validity of a leaſe made by 
a. tenant for life under a power was in queſtion, lord Forteſcue 


thus repreſents the doctrine about executing powers. In revo 
« cations and. executions all circumſtances as ſealing delivery wit- 


© neſles: 


\ 
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** neſles Kc. muſt be obſerved.” Forteſcue's Reports 332. The 
fame caſe is in 9. Mod. 249. & 381. 


To theſe authorities for the general doctrine, I will only 
add the words of lord Mansfield in Taylor on the demiſe of 
Atkins v. Horde, as they are given in 1. Burr. 120. and as is 
ſuppoſed from lord Mansfield's own note. © The limitation,” 
ſays his lordſhip, ** and modifying of eſtates by virtue of powers 

„came from equity into the common law with the ſtatute of 
* uſes. The intent of parties, who gave the power, ought to 
** govern every conſtruction. He to whom it is given has a 
right to enjoy the full exerciſe of it. They over whoſe eſtate 
<< it is given have a right to ſay it ſhall not be exceeded, the 
* conditions ſhall not be evaded, it ſhall be ſtrictly purſued in 
form and ſubſtance ; and all ſuch acts done under a ſpecial 
* authority not agreeable thereto nor warranted thereby muit 
«© be void. | 


I SHALL now ſtate ſhortly ſome inſtances of the rigor, with 
which the general doctrine has been applied; and as it is not 
likely, that the counſel for 'the defendants will in any degree 
controvert the general doctrine where the power is ſubſtantially 
departed from, I ſhall endeavour to ſelect caſes, in which the 
deviation was rather formal than any thing elſe. | 


Tux duke of Albemarle made a ſettlement, with a power of 
revocation by deed or will to be executed in the preſence of 
ſix witneſſes, three whereof to be peers, and upon fender of ſix- 
hence to truſtees named in the deed of ſettlement. He revoked 
by will atteſted by 7hree witneſſes, none of whom were peers, 
and without the tender of fixpence ; and all agreed that this was 
not a legal revocation, becauſe the circumſtances were not pur- 
ſued; according to the power. 2. Freem. 121. 193. This was 
the ſame caſe of the earl of Bath before cited from 3. Cha. Caſ. 
and both reports agree in repreſenting not only that the exc- 
cution of the power was bad at law from theſe defects, but 


+ | alſo 
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alſo that relief was refuſed in equity, which I here mention 
merely to prove that at /aw there was not an idea of ſupporting, 
the power. 


A wipow ſeiſed of lands makes a ſextlement upon a man 
with a power of revocation on tenden M a guinea. She after- 
wards makes a ſettlement upon. a; different perſon. On her 


cery, but without any proof of tender of the guinea. Ia this 

ſtate of the evidence chancery could not be prevailed upon to 
ſet aſide the firſt ſettlement, but metely ſent the queſtien of 
revoked or not revoked to be tried at law. There it happened, 
that there was proof of tender of the guinea, and ſo the power 


appeared to be well executed. But Mr. baron Powell and lord 
chief juſtice Treby, who cite this caſe; in the caſe of the earl 
of Bath already mentioned, obſerve; upon it in a manner, which. 
ſhews, that if the tender could not have been proved, there was; 
not a doubt, but that the execution of the power would. have: 
failed, and that being a caſe between volunteers equity could 
not have interpoſod. 3. Cha. Caſ. 72. 93- Lord chief juſ- 
tice Holt takes notice of the ſame cafe; with mere fulneſs. 
According to him the caſe began at law and from want of 
proof of the tender of the guinea the revocation: was held not 
good, in conſequence of which equity was applied to for re- 
lief; but it being refuſed, another trial was had, and then the 
tender of the guinea was en n revocation Was 


good. 3. Cha. Caſ. 108. 2 0 


Pow is given to make a leaſe amen the antient rent, 
which was in go/d. It is executed by reſerving luer. This 
in lord Mountjoy's caſe. 53. Co. 5. b. was denied by the whole: 

court arguendo to be a good execution, and they declared the. 
ſame on ſuch a power, where two farms were demiſed by con- 
ſolidating two old rents and reſerving: a new one equal to both; 
as alſo. where under ſuch a power a leaſe is made of part of a 
farm reſerving a rent pro ratd. The. firſt of theſe two litter 


caſes 


\ 
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raſes is noticed as law in Sir Thomas Jones's Reports 111. and 
is alſo mentioned with approbation by lord Mansfield in 
Taylor on the demiſe of Atkins v. Horde before cited from 


r. Burr. 


Ont makes feoffent to uſes with power to revoke under 
hand and ſeal, and makes revocation under ſeal only. It doth not 
ſuffice; but it ought to be done under both. Judge Doderidge 
Cites this caſe in Palm. 112. and calls it a common caſe. 


HusBAND tenant for life of the wife's land has power to- 
charge it with £2000. by laſt will under hand and ſeal. The 

huſband executed the power by a will under hit hand only. On 
a caſe ſent by lord chancellor King into B. R. to try this exe- 
cution. of the power, the will was determined by the judges 
there to be void as a will for want of being ſealed. Dormer v. 
Thurland 2. P. Williams 506. Yet ſealing is a ſolemnity not 
requiſite to a will, except where it is made under a ſpecial powers 
which requires it. 


O a ſettlement power was given to tenant for life to limit 
an eftate to any woman he ſhould marry for Her /ife by way of 
jointure, and the tenant for life made a proviſion for his wife 
by a leaſe for ninety-nine years determinable on ber death. It. 
was held, that, howſoever ſhe might be intitled to relief in 
equity, at law it could never be ſaid to be an execution of 
the power ;. and Co. Litt. 45. with other books was cited, 
where it. has been held, that the powers in biſhops or tenants in. 
tail to make leaſes mult be: ſtrictly purſued. Kettle u. Fopham. 


2. Stra. 992. 


2 was; veſted: in truſtees, on truſt, after the death of 
ſurvivor of huſband and wife, for ſuch perſons as the wife by 
laſt will in writing, or other writing under hand and ſeal to be 
atteſted by two or more witneſſes, ſhould appoint. She appoints 


by CE paper in her own hand writing, neither figned 
non 
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nor ſealed nor atteſted. Lord Hardwicke was clear, that the 
words requiring ſigning ſealing and atteſtation applied to a will 
.as well as any other writing; and therefore, though wills of 
perſonal eſtate do not require witneſſes, he held the will as 
the execution of a power ill, and would not relieve. Roſs v. 
Ewer, 3. Atk. 156. 


Tut late Srl. of Mach us wiuine for life, remainder to his 
ſon lord Pulteney in tail male, with remainders in ſtrict ſettle- 
ment to various branches of the Pulteney family. They join in 
a recovery, which was declared to be to ſuch uſes as they or 
the ſurvivor by any deed with or without power of revocation to 
be by them or the ſurvivor ſealed and delivered in the preſence of 
two witneſſes ſhould appoint, and for want of appointment to the 
old uſes. Lord Pulteney dies before any appointment. Lord Bath 
afterwards by /a/t vill fealed and publiſbed before three witneſſes 
deviſes his real eſtate to his brother General Pulteney. On a caſe 
ſent out of chancery, lord Mansfield and the other judges of the 
king's bench certified, that this will was not a good execution of 
the power; becauſe the power required a deed. Yet there was a 
ſealing; and in reſpect of the publiſhing there was ſomething 
which ſeems tantamount to del/zwvery ; and there was more than 
the number of witneſſes required by the power ; and farther 
the power being executable with or without power of revocation, 
it rendered a will, which is in its nature revocable, equivalent 
to an execution by deed reſerving a power to revoke. The 
Earl of Darlington-v. Pulteney. Mr. Cowper' 8 Reports lately pub- 


liſhed "OP. 


Tnuus we fon; that in executing a power every circumſtance 
whether /ormal or Subſtantial muſt be nicely and exactly pur- 
ſued, or the execution fails. If x witneſſes are required, 
three will not ſuffice, If peers are required to be witneſſes, 
commoners cannot be ſubſtituted. Gold cannot be reſerved under 
a power of leafing at the antient rent for Ailuer. On a power 
to Teaſe at the old rents, rue ald rents cannot be conſolidated 

anto 
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into one new rent though. of equal value, nor can part of a farm 
be leaſed at a new rent fro ratd.. If a power requires ſealing 
to a will, though not the ſort of inſtrument to which ſuch 
form is incident, want of a ſeal is fatal. Though a will of 
perſonal eſtates requires no witneſſes, yet under a power there 
muſt be not only a witneſs, but at leaſt as many witneſſes as the 
power ſpecifies, or the execution is a. nullity. Not even the 
trifling circumſtance of tendering fixpence is diſpenſable with at 
law. — All this ſtrictneſs too has been applied, not merely to 
eaſes of naked. powers without any eſtate, but to caſes of 
powers annexed to. tenant for life; and not only to theſe latter, 
but even to. powers reſerved to themſelves by perſons having 
the whole property and. dominion. 


Tux foundation being thus laid by precedents: to evince the 
neceſſity of ſtrictly purſuing powers both in form and ſubſtance, 
I ſhall next proceed to ſtate, wherein as I conceive Mrs. Brydges's 
execution of her. power under the indenture of November 1729 
is. materially deficient.. 


Tur grounds, on which I impeach the validity of her in- 
denture of renewal conſidered as the execution of a power, are 
various, namely, — (1.) That the indenture of renewal is void 
from being to late in point: of time. — (2.) That it is void for 
want of aſſent. of. thoſe to whom the. renewal was granted, — 
(Z.) That it is void for want of. annexation. to the original leaſe 
during Mrs. Brydges's life. 


Tux firſt of theſe poſitions will not require many- words to 
explain and ſupport it. The. two latter alſo, as they have 
been ſo fully, conſidered under the firſt general head of argu- 
ment, though with rather a different point of view, will admit 


of ſtill leſs diſcuſſion. 


(1.) In reſpect to time, tlie covenant of renewal in the ori- 
ginal leaſe of November 1729, under which Mrs. Brydges 
| | acted 
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acted in executing the indenture of renewal, and under which 

only the defendants can claim a right of continuing their leaſe 

-in perpetuity, is very ſpecial in qualifying the right of renewal, 

by limiting it to a certain period. Within this period alſo the 
covenant expreſſly requires ſeveral things to be done by the 
jeſſees to intitle them to a renewal. Theſe requiſites are, 

that on the dropping of every life there ſhall be a payment or 

tender of L500. ſterling, that this ſhall be at a particular 

place, that it ſhall be to certain deſcribed perſons, that there 

ſhall be the nomination of a new life, and that all this ſhall 

be done within fix calendar months after the dropping of the 

life. On theſe terms, and theſe terms only, could Mrs. 
Brydges, be legally intitled to exerciſe the power of renewal, 
4 which ſhe profeſſed to be executing when ſhe ſealed the inde 
: ture of renewal in queſtion: , 


Bur it appears by the verdict, that this limitation of time 
has been wholly unattended to on the part of the original leflees 
and their repreſentatives. — In December 1741 Mr. William 
Carden one of the lives in the original leaſe dies. But no fine 
js paid or tendered within the fix months, no nomination is 
made of a new life, no application is made for a renewal, no 
renewal is granted. On the contrary five or fix years are 
ſuffered to paſs without one ſtep taken toward a renewal. In 
January 1746 the death of Mr. Walter Stephens another of the 
lives happens: and then the fix months are again ſuffered to 
clapſe without complying with any one of the terms on which 
only the renewal was to be granted ; and not only without 
offering either of the two fines of renewal then in arrear, 
Ir nominating a new life to ſupply either of the two lives 
dropped, but even without the leaſt intimation of a deſign to 
| Tas continue the original leaſe. This ſecond lapſe of time is fol- 
| lowed with an obſtinate filence on the part of the ſurviving 
IP leflee and the repreſentatives of the two deceaſed leſſees till 
| November 1752, when they filed a bill, by which they pray 
| vr a renewal, and to intitle themſelves to it, thereby tendered 
| two 
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two fines of C voo. each with intereſt and nominated two lives. 
But when this bill was filed, they were apparently aware, that 
the time, within which only Mrs. Brydges could {ng/y make an 
effectual renewal under her implied power by the original leaſe, 
was long paſled ; and therefore they made the preſent duke of 
Chandos and his father parties to the bill, in order that ſuch 
renewal might be had as would be binding on the inheritance. 
After this ſtep ſeveral years more paſſed, and no deed of re- 
newal is executed till January 1757 ; and then the deed is only 
executed by Mrs. Brydges ; and it is kept a ſecret from the 
leſſees to whom it is granted, till not only the death of the only 
ſurviving lefſee in the original leaſe and two or three years 
after, but alſo till after the death of Mrs. Brydges herſelf which 
happened in January 1763. — Thus a renewal, which ought to. 
have been completed within fx months after the dropping of 
the firſt life, was not executed by Mrs. Brydges til! about 
fixteen years aftet lapſe of the time preſcribed by her power ; 
and was not communicated to the perſons to whom it was 
granted till near twenty-three years after the lapſe of the proper 
time, when not only all the lives in the original leaſe were 
dropped, but one of the grantees in this pocket-renewal and 
alſo Mrs. Brydges the grantor herſelf were both dead. 


IA aware, that thus particularizing the extraordinary exceſs 
of time in Mrs. Brydges's execution of her power of renewal is 
in ſome meaſure a repetition of facts ſtated and commented 
upon in the introductory part of the Argument. I can con- 
ceive too, that thus dwelling upon a ſucceſſion of circumſtances 
ſo unfavorable to the defendants cannot be pleaſing to them. 
But I hold it as neceſſary to the duke's title to bring forward 
and preſs theſe circumſtances here, as it was in the outſet of 
the caſe. There I enlarged upon them for a general purpoſe ; 
namely, to exclude all pretence of favor to the defendants from 
equitable confiderations, and to prevent an equally undeſerved 
and improper influence of that ſort againſt the duke in reſpect 
to the H caſe. Here I recur to the ſame circumſtances for 

| R the 


* 
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the /inz/e purpoſe of ſufficiently impreſſing the mind with the 
gro/ſneſs of the exceſs of time, on the effect of which in Mrs. 
Prydges's execution of her owes of renewal a judgment is now 
to be formed. 


From the exceſs of time thus ſtated with its variety of 
aggravations, I confidently infiſt, on the part of the duke, that 
in point of [aw it is impoſſible to conſider a power ſo executed 
after the time preſcribed for its exerciſe otherwiſe than as a 
nullity. — The language of the power is, that on certain con- 
ditions to be performed within certain ſpecified times Mrs. 
Brydges ſhall have an authority to grant a renewal. But not 
one of the conditions preſcribed is performed within the time 
limited; nor is there either performance of them or a renewal 
executed till many years after. — The power allows only /x 
months for execution ; but the real execution is not begun till 
the end of almoſt three times as many years, — What is the prin- 
ciple of law by which ſuch an execution of a power can be 
ſupported? Powers mult be purſued in point of time as well 
as in other reſpects ; and. it is. not the office of a court of 
law to ſupply the defect from not obſerving the time preſcribed. 
A power executed after the period to which it is limited is the 
ſame as if there had been no power. If the exceſs of time 
was only formal, the law could not help it; for that is the 
office of a court of equity. But the limitation of time is not a 
mere formality ; the object in limiting a time for renewal being, 
for the material and ſubſtantial purpoſe of compelling a leſſee, 
to be punctual in paying the fine and performing the other 
engagements in confideration of which the beneficial right of 
renewal is conceded. If the law cannot diſpenſe with ſo much 
as a mere formality in the execution of a power, nat even with 
the tender of a fixpence,, how can it be argued, that the law 
ought to diſpenſe with the moſt eſſential and beneficial condi- 
tions of renewal ? If the exceſs of time was only one day, I 
ſhould be intitled to hold the ſame language, though then to 
be ſure there might be hardſhip in the caſe. But as it is. an 
excels 
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exceſs of about /ixteen years, what color or pretence is there 
for alledging hardſhip ? If the ſpecial verdi& contained real 
and ſolid grounds of apology or excuſe for ſo vaſt an exceſs of 
the time preſcribed, however a court of law might compaſſionate 
the caſe of the defendants, it could not adminiſter relief : for 
that would be invading the province of another court ;- the 
line between courts of law and equity would be diſturbed ; and 
thus juriſdictions required by the conſtitution of the country to 
be diſtin would be confounded. But if ſuch an interpoſition 
of equitable juriſdiction ſhould be unconſtitutionally and pre- 
maturely aſſumed, the circumſtances, under which the lapſe of 
the proper time has happened, inſtead of exciting compaſſion 
for the defendants, furniſh evidence, not only of the great 
hardſhip upon the duke from a leaſe. originally injurious to the 
title under which he claims, but alſo a long and obſtinate : 
neglect of the chief terms on which the benefit of renewing 
ſuch leaſe was ſtipulated. 


Ix this part of the caſe it is not to be expected, that direct 
caſes of powers ſhould be adduced as authorities; becauſe, as I 
apprehend, no book or authority can be cited in which it has 
been attempted to argue, that a power limited in the exerciſe 
to a certain time could be legally executed when that time is 
paſt and expired. 


Ir however authorities of ſome kind ſhould be called for, 
the caſe may be compared, to that of a condition limited in the 
performance to a certain time, or to the caſe of covenant li- 
mited as to time in like manner. Thus a multiplicity of au- 
thorities would be immediately let in. But that performance of 
conditions and covenants ruſt be before expiration of the time 
preſcribed, is a point ſo plain, that I forbear loading the Argu- 
ment with citing the numerous authorities which our abridg- 
ments and books of law furniſh under thoſe 740 Titles. 


R 2 (2.) As 


124 ARGUMENT FOR THE DUKE or CHANDOS'S 


(2.) As to the want of afſent of the lefſees tis the mdenture 
of renewal, I have already argued, that it is a defect, which 
would invincibly make the renewal void, even though the de- 
fendants were contending with the heirs of Mrs. Brydges, inſtead. 
of having for a competitor the duke of Chandos, who claims 
by a title independent of her. I flatter myſelf alſo, that I have 
cvinced, not only that aſſent to the renewal after Mrs. Brydges's 
death would have come too late, though it had come from a//. 
three of the leſſees named in the renewal ; but that the death 
of one of the three leſſees before any aſſent made the aſſent 
when it did come too imperfe& and incomplete to raiſe the 
queſtion. about aſſent. If the aſſent came too late, and. when 
it did come was from too fer parties to make the renewal other- 
wiſe than void as againſt Mrs. Brydges's own heir, much leſs 
can it be ſupported as againſt the duke of Chandos claiming 
under a diſtinct remainder without any privity between him and 
her. If the indenture of renewal would have been void, though 
executed under the general power of ownerſhip incident to an 
eſtate of inheritance, much more will it be fo as coming from 
a mere tenant for life under a ſpecial power of leaſing. Here 
therefore I ſhall chiefly depend on the reaſons already given fo 
much at length, where I have argued, that the want of affent 
would be fatal to the renewal though the duke had been heir 
or privy to Mrs. Brydges who made it. All that I ſhall add 
farther is a ſhort remark on one part of the original leaſe for- 
lives by Mr. and Mrs. Brydges, which I have hitherto omitted 
to bring forward. The part, I mean, is the covenant by the 
leſſees, that on a renewal they their heirs or. aſſigns would exe- 
cute counterparts, and upon the delivery of the renewal give 
their perſonal ſecurity by. bond. or otherwiſe for payment of the 
rents. and performing: the covenants in ſuch renewal. This 
covenant is very material in the point of aſſent to the renewal ; for 
it ſhews, that the aſſent, intended to be required from the leſſees 
and their repreſentatives on a renewal, was, not the uncertain 
one by purol, not the doùbtful one to be collected by inference 
from the conduct of the leſſees named in the renewal ; but one 

| to. 
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to be aſcertained by the folemnity of their ſubſcription and 
ſeals ; one to be ſo given as to ſtrengthen the ſecurity of the 
leſſor for the rents and covenants by making both the leſſees 
themſelves liable and their real and perſonal aſſets after their 
deceaſe ; one to be ſtill farther aided by the penalty of a Sd. 
But the renewal in queſtion wants all thoſe requiſites to its per- 
foction even at this very moment. More than this, the events, 
which have happened, render it impoſſible, that it ever ſhould 
have them; both Mrs. Brydges, in whoſe favor they were pri- 
marily to operate, and one of the leſſees in the renewal, who 
ſhould have complied with them, having died long before the 
renewal was known to the leſſees to be exiſting. Therefore, 
even though an aſſent, given after the death of a tenant for 
life making a leaſe under a power and after the death of one of 
the leſſees, ſhould be deemed in general ſufficient, ſtill as the 
preſent caſe is, it cannot avail; becauſe it is not the ſolemn and 
operative ſort of aſſent required by the terms of the power in 


queſtion. : 


(3.) Nor annexing the renewal to the original leaſe till long after: 
the death of one of the leſſees in the renewal and of Mrs.Brydges 
is alſo a defect, in which I have already nearly exhauſted all 
the reaſoning my mind feels to ariſe from it againſt the renewal. 
in queſtion. The caſe: being conſidered with a reference to the 
powers under which Mrs. Brydges acted, there really is not a. 
color for diſpenſing. with this defect. On the contrary, in 
every point of view there is the ſtrongeſt inducement to con- 
demn and nullify the renewal for ſuch an impertection. Mrs. 
Brydges, in executing the renewal, acted in confidence, that, 
by the terms of the power ſhe was executing, the renewal- 
could not be complete till her agent parted with it, and fo gave 
the opportunity of having it annexed to the original leaſe ; 
and it was apparently depoſited with him, merely to be ready 
to have it perfected by adding this form, when the leſſees to 
whom the renewal was intended to be granted ſhould intitle 
themſelves to it by performing thoſe acts which were pre- 


viouſly. 
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viouſly due on their part. Therefore to conſider the renewal 
as perfect without that form, would be a conſtruction, not 
merely contrary to the terms of the power, but alſo to the in- 
tention of the perſon executing it. If Mrs. Brydges was living, 
ſuch a diſpenſation would make the power an enſnarement of 
her into a premature renewal, in oppoſition to her juſt claims 
on the leſſees, her juſt expectation of previous acts to be done 
on their part. If the was living, ſo unjuſt a conſtruction would 
ſcarce be atfempted ; and how can it be ſhewn, that her death 
warrants it againft thoſe in remainder? The want of annex- 
ation during Mrs. Brydges's life proceeded from the groſs laches 
of thoſe, to whom the renewal was addreſſed, in not comply- 
ing with the previous conditions on which only they had a 
title to renewal; and conſequently there is a cogent reaſon of 
juſtice exacting rigorous adherence to form, inſtead of any 
inducement to relax from it. After Mrs. Brydges's death 
the right to the fine, if there was to be. a renewal, was 
in the duke of Chandos. Therefore to ſuffer the renewal left 
inchoate at Mrs. Brydges's death to be made complete by an 
act of her executors, who had no ſort of intereſt in the eſtate in 
queſtion, would be detracting from the rights of thoſe who 
ſucceeded her in the poſſeſſion of the property for the ſake of 
mere ſtrangers to it. The renewal being unperfected at Mrs. 
Brydges's death, and all the lives in the original leaſe having 
previouſly dropped, the duke of Chandos as next in remainder 
became intitled to the inheritance without any leaſe to obſtruct 
his immediate poſſeſſion. On what ground can the court allow 
the leſſees to unveſt the poſſeſſion of the duke, and ſubject it 
to the renewal intentionally left unfiniſhed by the deceaſed 
tenant for life? For a year and a half after Mrs. Brydges's 
death, namely, from the 1ſt of January 1763 to June 1564, 
the reneyal ſtill remained unperfected; and conſequently during 
all that time the duke's eſtate of inheritance was undiſturbed 
by the renewal. Then indeed it is thought fit to traffic with 
Mrs. Brydges's executor for the delivery of the indenture of 


yenewal he had been intruſted with as agent for her in her liſe- 
time; 
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time; and he is bribed to part with it, and fo enable annexing 

it to the original leaſe. But ſhall the doctrine of relation be 

applied to make ſuch an annexation operate, as if it had been 

done with Mrs. Brydges's conſent and in her lifetime? Is it to 

depend on a bargain with the executor of a deceaſed tenant. for 

life, whether a leaſe ſhould be perfected againſt the ſucceſſor 

to the inheritance ? If the duke's inheritance was to be ſub- 

ject to ſuch a contingency for a year and a half after the veſting 

of his eſtate in poſſeſſion, would not the ſame principle juſtify 

making his intereſts dependant on a ſtranger to the eſtate for a 
longer time ? All this ſhews, that giving eftect to an annex- 

ation coming ſo long after the due time cannot be without con- 

ſequences the moſt untenable; and that, as there is not the 

leaſt pretence for imputing to Mrs. Brydges an intention of ſo 

prejudicing thoſe in remainder to her, ſo if ſhe had profeſſed 

ſuch an intention, it would ill ſuit with any principle of law or 
juſtice to effectuate it. 


THIRD POINT: 


I NOW reach the third and laſt point, on which at the 
beginning I profeſſed to argue the title of the duke of Chandos 
againſt. the defendants ; namely, that the indenture of renewal 
under which the defendants claim being a%/o/utely void, his 
grace's acceptance of rent has not affirmed the renewal. 


BuT this branch of the argument will. not I conceive bear 
much enlargement. The tendency of every part of the reaſon- 
ing, 1 have uſed in confidering the two former general points, 
is to prove, not merely that the indenture of renewal is void- 
able, but that it is wholly ved and an abſolute nullity. Now I 
cannot imagine to myſelf, that it will be ſeriouſly attempted to 


inſiſt, 
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inſiſt, that a void leaſe can be ſaved and made good by accept- 
ance of rent. It is indeed ſometimes a point of difficulty to 
Aecide, whether a leaſe is void or voidable. But where it is void, 
T take the doctrine, which J have ſtated, to be quite clear and 
ſettled. Leſt, however, authorities ſhould be called for, 2 have 
collected the following from the books. 


WHERE void leaſe is made, as leaſe for life by deed by a 
commander of Saint John, the prior not knowing it, this is 
void; and therefore if it be rendering rent, and the prior accepts 
it, yet all is void, for acceptance on a void leaſe will not aid, 
CONTRA on a /eaſe voidable. Bro. Abr. title Acceptance pl. 11. 
and cites 19. Af. p. . 


A MAN leaſes land at will rendering rent and dies; the heir 
accepts the rent; this doth not make the leaſe good, becauſe ac- 


ceptance cannot make a void leaſe good, nor make a leaſe determined 


by a re-entry or -bujus modi to be good, quod non negatur. Bro. 
Abr. tit. Acceptance, pl. 7. and 14. H. 8. 11. there cited. 


Nora by Fitz-James and Englefield juſtices, if tenant in 
dower 1 for years rendering rent and dies, the leaſe is void, 
and acceptance of the rent by the heir will not make the leaſe 
good for it was void before, contra of voidable leaſes. And the 
ſame law is of leaſe by parſon for years who dies M. 2. H. 4. 5. 
And the fame lava bf * if he leaſe, &c. 11. H. 4. 15. Bro. 
Abr. tit. Acceptance, pl. 14. and the caſe of 22, H.8. there 
cited. | 


T8NANT in tail, the remainder over, makes leaſe for years 
rendering rent and dies without iſſue; and he in remainder 
accepts the rent; this ſhall not bind him. The reaſon ſeems. to 
be, becauſe when the tail is determined, all which is compriſed 
in it is determined, and ſo the /eafe void, and he in remainder doth 
not claim through the leſſor. Bro. Abr. tit, Acceptance, pl. 19. 
and a cafe of . . 6, Sbere cited- | 


In 
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- In Pennant's caſe. 3. Co. 64. a great variety of inſtances is 
Rated on the difference between vaid and wordable ; and all of 
them tend to prove, that acceptance of rent will not fave a 
yoid leaſe. 4 


In Shephard's Touchſtone at the end of the chapter on Leaſes 
the ſame diſtinction is laid down, and the author after men- 
tioning various caſes of void leaſes adds, that © in all theſe 
* and ſuch like caſes no acceptance of rent will affirm ſuch 


© leaſes.” 


TENANT for life makes leaſe for twenty-one years and before 
expiration of the term dies. The remainder man in tail ſuffered. 
the leſſee to remain in poſſeſſion four or five years, and received 
rent regularly during that time, and then gave notice to quit and 
brought an ejectment. Lord Mansfield, and the three other 
judges of the king's bench, held the leaſe void, and therefore 
incapable of confirmation. Jenkins on. the demiſe of Yate 
againſt Church, Mich. 17. G. 3- B. R. Mr. Cowper's Reports 
htely publiſhed 482. 


- GooDRLIGHT on. the demiſe of Wynne v. Humphreys, a 
few years ago before the court of exchequer on a ſpecial ver- 
dict, is a determination to the like effect on. a leaſe by te- 
nant for life. It is given in a Note in Mr. Douglas's Reports- 


p. 52 


Dor on the demiſe of Simpſon v7 Butcher, which was before 
the king's bench Mich. 19. G. 3. and is in Mr. Douglas's 
Reports p. 50. was alſo a caſe on. a leaſe for years by tenant 
for life, where the judgment turned on the diſtinction between 
void and voidable. This laſt caſe was particularly ſtrong.. Not 
only the remainder man. had accepted rent repeatedly ; but the 
teflee of the tenant for life after his death had laid out conſider- 
able ſums on improvement.. Yet the court decided againſt the 
kaſe. See Mr. Douglas's Re ports 50. | 
I 8 ALL 
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ALL the preceding caſes are agreeable to lord Coke's doctrine 
in his Comment on Littleton's chapter of Confirmation, where 
he ſtates it as a general rule, that © confirmation doth not 
« ſtrengthen a void eſtate. Co. Litt. 295. b. 


MAN other authorities enight be cited. But I cannot think 
more neceſlary (). 


PeRHAPs from the apparent impracticability of making a 
void leaſe good by acceptance of rent, there may be an attempt 
to argue, that the indenture of renewal in the preſent caſe iS 
only voidable. 


Bur J am at a loſs to gueſs, what ground can be aſſumed 
in favor of ſuch a propoſition. Each of the grounds, on which 
I have attacked the renewal leads to the concluſion of its 
being abſolutely void: the want of aſſent of the leſſees during 
Mrs. Brydges's life, the death of one of them before her, the 
want of annexation to the original leaſe till after her death, the 
exceſs of the time for renewal to which the power of continuing 
the original leaſe for lives was limited, and the want of any 
counterpart of the renewal and of the ſubſidiary perſonal ſecu- 
rity, both of which the power Mrs. Brydges was executing re- 
quired, all being imperfections of ſuch a kind, as to prevent the 
paſſing of any eſtate or intereſt whatever. 


THERE is indeed in our books a doctrine concerning Hree- 
hold leaſes, which to a ſuperficial reader may ſeem to counte- 
nance holding the renewal in queſtion as only voidable. This 
doctrine is ſtated in Pennant's caſe before cited from 3. Co. 64. 
It diſtinguiſhes between a leaſe for life and a leaſe for years 
in the words following.“ In the caſe of a leaſe for life, 4 
4 the concluſion of a condition annexed to the rent, or other 


5 collateral act, be that then the leaſe ſhall be void, there, be- 


J) See Dy. 263. b. 


40 cauſe 
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* cauſe an eſtate of freebold being created by livery cannot be de- 
„ termined before entry, in ſuch caſe acceptance of rent ſhall 


* bar the leſſor of his re-entry z for this voidable leaſe may 
« well be affirmed by acceptance of rent. And therefore if a 


% man makes a leaſe for years on condition, that if the leſſee 
% do not go to Rome or any other collateral condition, with 
& concluſion that the leaſe ſhall be void; in that caſe, if the 
* leffor grants over the reverſion, and afterwards the condi- 
« tion is broken, the grantee ſhall take benefit thereof: for 
* the leaſe is void and not voidable by re-entry, and there- 
« fore the grantee, who is a ſtranger, may take benefit thereof. 
« But if the leaſe be for life with ſuch condition, there the 
« grantee ſhall never take benefit of it; for the eſtate for life . , 
« doth not determine before entry, and entry and re-entry in 2/2- C. 
* no caſe by the common law can be given to a ſtranger, 1 
« 11. H. 7. 17. a. Br. Condition, pl. 245. 10. E. 3. 53. by N 
Stone. 21. H. 7. 12. Soifa parſon vicar or prebend makes A 
* a leaſe for years rendering rent, and dies, and the ſucceſſor 1 
e accepts the rent, it is nothing worth; for the leaſe was void 4 
* by his death; otherwiſe of a leaſe for life. — But the lan- * 
guage of this doctrine being duly conſidered is wholly inappli- * 
cable to the preſent caſe. It moſt apparently proceeds on the 
ſuppoſition, that an eſtate of freehold has WELL paſſed by the 
teaſe ; whereas here the whole argument againſt the indenture 
of renewal is built on the contrary ſuppofition ; namely, that 
the indenture of renewal by reaſon of the imperteCtions objected 
is inadequate ta paſſing any eſtate whatever. Its inadequacy to 
paſs any eſtate may be expreſſed for this purpoſe in a few 
words. It is a leaſe without the knowledge of the leſſees dur- 
ing the whole life of the leſſor, and conſequently without their 
aſſent till after the leſſor's death. It is a leaſe, which never had 
the aſſent of one of the leſſees; becauſe he died before it was 
known either to him or either of the other leflees that it ex- 
ifted. It is a leaſe under a power, without obſervance of the 
terms and forms which the power requires, It is a leaſe under 
8 2 a power 
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a power years after lapſe of the time, during which only the power 
in its creation was made exerciſeable. Independently of the 
power the inſtrument could not convey any intereſt beyond the 
leflor's life; becauſe it conveys merely by remiſe releaſe and 
confirmation, and ſuch words only paſs what the party uſing 
them can lawfully grant, and Mrs. Brydges being a mere tenant 
for life could not — aid of her power lawfully convey an 
eſtate beyond her own time. A tenant for life cannot releaſe 
or confirm for thoſe in remainder. Releaſes and confirmations 
bind heirs and others deriving under the perſons making them. 
But ſtrangers are unaffected. Mrs. Brydges could no more 
bind the duke of Chandos by her releaſe or her confirmation, 
than ſhe could by her covenants. Thus it appears, that the 
ſeveral imperfeCtions in the renewal in queſtion do from their 
nature exclude the renewal from having any ſort of effect or 
operation againſt the duke of Chandos ; ſome of them even 
making the renewal a nullity as againſt Mrs. Brydges herſelf. 


THERE is alſo another claſs of caſes relative to the diſtinc- 
tion of void and voidable leaſes, to which it is not improbable, 
but that the defendants may from diſtreſs of argument reſort, 
I mean thoſe caſes, in which even a bad leaſe for years may 
be made good by acceptance of rent. 'Thus where a biſhop 
makes a leaſe for years not warranted by the ſtatutes and dies, 
if the ſucceſſor accepts the rent, he ſhall never avoid the leaſe ; 
for the leaſe was only voidable. Pennant's caſe before cited 
3. Co. 65. So too it is, where the iſſue accepts rent on a leaſe 
tor years not according to the ſtatute by tenant in tail. Shep- 
hard's Touchſtone 284. But theſe caſes depend on a diſtinc. 
tion, which makes them as foreign to Mrs. Brydges's renewal, 
as the doctrine about freehold leaſes. The diſtinction is, that 
leaſes for years derived out of an eſtate of inberitance are voida- 
ble; but being derived out of an eftate of freehold only are abſo- 
lutely void. It is in conſequence of this diſtinction, that leaſes 
for years by biſhops or tenants in tail are more available than thoſe 


by 
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by parſons or prebends (g); the two former having an inheri- 


tance, the two latter having no more than a freehold. The 
authorities on this diſtinction are well collected in the New 
Abridgement under the letter H. in title Leaſes (); to which I 
beg leave to add, that the great lawyer Mr. Juſtice Doderidge, 

in a manuſcript common- place I have in my poſſeſſion, ſtates 
the principle of the difference, in the ſame way I have done. 
The manner of this common-place is to ſtate a principle, and 
then to illuſtrate it by caſes chiefly from the year-books ; and 
under the head of Acceptance the judge ſtates two poſitions, 
which being literally tranſlated from the law French are in 
theſe words. Acceptance of rent on leaſe for years, which is 
«© derived out of a freehold, will not make the leaſe good after 
the death of him on whole life the freehold is. — © Accept-- 
* ance of rent reſerved on a leaſe derived out of inberitance 
% makes the leaſe good.” Theſe poſitions, which judge 
Doderidge in his common-place ſupports by various caſes from 
the year-books, and which I believe to be undeniable, are a 
perfect bar to all pretence of advantage to the defendants from 
this laſt order of caſes ; for Mrs. Brydges had not any eſtate of 


inheritance, but was a mere tenant for life. 


CONCLUSION. 


I HAVE now exhauſted to the beſt of my preſent informa- 


tion cach of the three. general points, on which, as I conceive, 
the title of the duke of Chandos againſt the defendants ought to 


be argued, and the indenture of renewal oppoſed by them to 


(gs) See Cart. 13. & 16, 
(+) See alſo 10. Vin. Ab. 316. - 
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his grace ought to be adjudged a void conveyance, incapable of 
being ſaved by the duke's acceptance of rent, or any other act of 
his grace appearing on the ſpecial verdict. 


Bur there nin remains one conſideration, which demands a 
few words from me. 


THROUGHOUT the preceding Argument, I have chiefly 
looked to 'the implied power of renewal derived to Mrs. 
Brydges by the terms of the original leaſe for lives, under which 
the defendants primarily claim; and I am juſtified in fo point- 
ing the Argument, as well becauſe Mrs. Brydges herſelf pro- 
feſſes in the indenture of renewal in queſtion to exerciſe that 
| power, as becauſe independently of it the defendants cannot have 
any title to any future renewal, 


Bur ſhould the defendants loſe all hopes of eſtabliſhing their 
indenture of renewal by a reference to the power of renewal 
impliedly reſerved to Mrs. Brydges by their original leaſe, it is 
poſſible, that they may ſeek refuge under the power of leaſing 
expreſſſy reſerved to her by the marriage ſettlement of the 
13th of November 1712 ; for though under that power they 
cannot claim any intereſt in the eſtate beyond the duration of 
the lives named in Mrs. Brydges's indenture of renewal, yet it 
would ſerve the purpoſe of folling the 6 2 in the preſent eject- 


ment. 


Soy attention therefore is due to the power of leaſing given 
to Mrs. Brydges by the ſettlement of N nber 1712. 


HERR it may bears adore to Getunter. whether the leaſe 
releaſe, and fine, by which Mr. and Mrs. Brydges in 1729 made 
the original leaſe for lives to the anceſtors of the defendants, 
being for lives to be in future nominated as well as for the lives 


then named, did not extinguiſh the power of leaſing reſerved 
to 
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o Mrs. Brydges by her marriage ſettlement. Some years 
ſince the late lord Aſhburtonz then Mr. Dunning, was con- 
ſulted on this point, and he wrote it as his opinion, that Mrs. 
Brydges's power of leaſing under the ſettlement of 1712 was 
deſtroyed. His opinion I preſume proceeded on the idea, that 
the leaſe for lives and fine being for a greater eſtate than Mr. 
and Mrs. Brydges could lawfully grant was a forfeiture of their 
eſtates for life; and therefore that the power of leaſing. an- 
nexed to thoſe eſtates for life by the ſettlement of 1712 wa, 
gone. Whether this opinion was given in conſequence of not 
nicely attending to the nature of the fine, which was not one 
come ceo but only ſur conceſſerunt ; or, whether the fine's being 
of the latter kind will prevent its operating as a forfeiture, I 
will not now pretend to argue. I only hint at this point, as one 
which may hereafter deſerve particular argument, ſhould the 
various other grounds on which the duke's title has been before 
argued not produce the ſucceſsful impreſſion I expect from 
them. 


Wuar for the preſent appears to me ſufficient to repel all 
attempts under the power in the ſettlement of 1712 is to ob- 
ſerve, that as on the one hand it would be an injuſtice to 
Mrs. Brydges to give effect to her indenture of renewal by re- 
ference to that power ; ſo on the other hand moſt of the objee- 
tions to the renewal already enlarged upon would till equally 
impeach its validity and operation. To Mrs. Brydges herſelf 
it would be an injuſtice ; becauſe ſhe did not intend to exerciſe 
the power in the ſettlement of 1712 ; and a reference of the 
indenture could not be made to that power, without a ten- 
dency to defeat her juſt intention, of keeping the renewal in an 
inchoate and imperfect ſtate till ſhe or her agent permitted an- 
nexation to the original leaſe, which by the power ſhe was 
really executing was purpoſely required as part of the form 
eſſential to the completion of the renewal. As to the defects 
themſelves in the renewal, ſome of the moſt eſſential of thoſe 
before argued hold as ſtrongly when conſidered with a reference 

; to 
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to the expreſs power of leaſing given to Mrs. Brydges by the 
ſettlement of 1712 as to her implied power in the leaſe of 
1729; namely,—the want of aſſent of the leſſees till after Mrs. 
Brydges's death, the death of one of the leſſees before the 
indenture of renewal was ever known to any of the leſſees, and 
not only the want of a counterpart ſealed by the leſſees at this 
time, but even the impoſſibility of ever having one from two. 
of them. | | 
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H E A D 5 


oF THE 


PRECEDING ARGUMENT. 


INTRODUCTION. Page 89. 
DIVISION of the ARGUMENT. Page 92. 


Tur general legal queſtion ſtated ; namely, whether under 
Mrs. Brydges's indenture of renewal the defendants can 


make a legal title to the poſſeſſion againſt the duke of 
Chandos. 


THaREet points made for the duke. 


I. THAT the indenture of renewal was only an inchoate 
conveyance, not even ſufficient to paſs any intereſt as 


againſt Mrs. Brydges herſelf. 


II. THAT, though it ſhould be allowed to have any 
eftect as againſt Mrs. Brydges or thoſe claiming under 
her, yet not being warranted by any power ſhe poſ- 
ſeſſed, it is void as againſt the duke. 


III. Trar the duke's acceptance of rent has not affirmed 
and made good the renewal. 


REMARYs upon the impropriety of the verdict's having fo 
much equitable matter, and its tendency to create an undue 


T influence 


— 
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influence to the prejudice of the duke s legal title. Page 93 
to 100. 


Oz jxers of the i matter in this reſpect: viz. 


. To excuſe the laches. of Fa defendants 1 in not applying 
ſooner for a renewal. 


2. To have the duke treated as a volunteer. 


3. To diſclaim all notice of the unregiſlered ſettlement, 
under which the title of the duke's grandfather com- 


menced. z 


-— 


Tur /aches conſidered according to the facts ſtated in the 
verdickt. Page 4 | 


Tur attempt to wake * duke 4 wohenteer examined. 
Page 95. 


Tux alledged want of notice of the anreviffered ſettlement ob- 
ſerved upon. ** 96. 


War any remarks on the canals part * the caſe are 
made ; and why a more full conſideration is poſtponed, till it 
ſhall come with its circumſtances before the proper Juriſdiction, 


Page 99. 


FIRST POINT. Page 100 to 112. 


Tax circumſtances, which ſhew the nullity of the indenture 
of renewal, collected from the ſpecial verdict, 


Their tendency to make the indenture a mere eſcrow ; with 
reaſons for not wy on that ground. 


Tur 


ꝓ2üͤ AVA 
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Tur defects relied upon, as diſtinct and ſeveral grounds for 
holding the indenture of renewal an incomplete and inoperative 


inſtrament as againſt Mrs. Brydges herſelf. Page 102. 
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1. Want of annexation to the original leaſe in conformity to 
the power under which ſhe acted. 


2. Want of aſſent of the lefſees to whom the renewal is ad- 
dreſſed; not one of them knowing that the indenture of 
rene wal exiſted till after Mrs. Brydges's death. 


Rr AsONI G upon each of theſe rs with ſome authority 
on the ſubject. Page 102. + 


Os jrerioxs ſuppoſed againſt the duke; namely, that after 
Mrs. Brydges's death both defects were ſupplied, and fo that by 1 
relation to the time of her executing the renewal it may be 1 


faved. Page 105. 


ANSWERS. 


So far as regards the defect of aſſent, the objection not 


founded in fact; one of the leſſees in the renewal dying 
before Mrs. Brydges. Page 105. | 


Nor a caſe to which the doctrine of relation ought to 
be applied, with the reaſons and authorities againſt ſuch an 


application. Page rog to 107. 


ANOTHER objection ſuppoſed againſt the duke from the fa- 
mous caſe of Thompſon v. Leach in lord Holt's time ; one 
point in that caſe being, whether the gratuitous ſurrender of 
an eſtate for life to him in remainder was good without aſſent. 


Page 107. 


T 2 ANSWER, 
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AnswER., Page 108 to 111. 


A STATEMENT of that caſe, with the different opinions 
given by the judges upon it. 


VaRrovs reaſons to evince, that fo far as it is applicable 
it is ſtrongly in favor of the duke. 


SECOND POINT. Page 112 to 127. 


Tur renewal here to be examined with a reference to the 
power impliedly given to Mrs. Brydges by the original leaſe 
from Mr. Brydges and her. 


Way this is a ſtill more unfavorable point of view of the 
cafe for the defendants. 


Tur conſideration of Mrs. Brydges's power of leafing for 
three lives under the ſettlement of 1712 reſerved for the con- 
eluſion of the Argument. 


Tux doctrine, that powers muſt be purſued both in form and 
ſubſtance. 


GENERAL authorities in proof of this doctrine. Page 113. 
PARTICULAR inſtances of applying the doctrine. Page 115. 


SUMMARY view of thoſe inſtances. Page 118. 


GRouUNDsS on which the indenture of renewal, confidered as 
the execution of her power under the original leaſe, is im- 


peachable. 


1. THAT the renewal. is void from being too late in point of 
time. | 


2. THAT 
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2. THAT it is void from want of aſſent of thoſe to whom 
it was granted. 


3- THAT it is void from want of annexation to the original: 
leaſe during Mrs. Brydges's life. 


ARGUMENT upon the firſt of theſe poſitions. 


RENEWAL ought to have been within /x months after the 
dropping of the firſt life; but by reaſon of the laches of the 
leflees, Mrs. Brydges the leſſor did not begin to make the re- 
newal till /xteen years after the time ſo limited. — What claſs 
of authorities might be called in, if fo plain a caſe ſhould be 
thought to require it. Page 119. 


Tux defect of aſſent of the leſſees confidered with a refe- 
rence to Mrs. Brydges's power of renewal ; and the want of 


a counterpart and of perſonal ſecurity covenanted for in the ori- 
ginal leaſe incidentally noticed. Page 124. 


Tux want of annexation to the original wats conſidered 
with a like view. — Neither in the intention or choice of Mrs. 


Brydges to diſpenſe with. this form.. Page 125.. 


THIRD POINT. Page 127 to 133. 


Txt reaſoning. upon the firſt and ſecond Points applies to 
prove the renewal not merely voidable but. wholly void. 


SOMETIMES difficult to diſtinguiſh void from voidable. 


Bur where a leaſe is void, clear that acceptance of rent will 
not make it good. 


AUTHORITIES 


1 % 
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AUTHORITIES to prove this, beginning with the year--books, 
and ending with various modern caſes and a rule from lord 
Coke's Comment upon the chapter of Confirmation in Little- 
ton's Tenures. Page 128. 


OBJrcT1oNns againſt its being more than a v9:dable renewal 
conſidered. Page 1 39. 


1. THAT it is a freehold leaſe ; and therefore only voidable, 
with authorities to ſuſtain this objection. 


ANSWER. — The doctrine and authorities for this objection 
ſuppoſe a form of conveyance ſufficient to paſs an eſtate of 
freehold. — But here the defects of the renewal are ſuch, as 
prevent the paſſing of any eſtate and make the conveyance a 
mere nullity. 


2. THAT there are cafes, in which a leaſe for years is 
only voidable, and therefore may be confirmed by ac- 
ceptance of rent. — Inſtances of this doctrine from the 
books, 


ANSWER, — This doctrine only applies, where the leaſe for 
years is by a perſon having an eftate of inberitance. — Authori- 
ties to ſhew, that where the leaſe is derived out of an eftate of 
freehold only, as here, ſuch leaſe is void; and amongſt them a 
diſtinction from judge Doderidge's manuſcript common-place 


book, 


CONCLUSION. Page 133. 


ConsIDERATION, what ought to be the line of argument, 
ſhould it be attempted to ſuſtain the renewal by reference to 
Mrs.Brydges's power of leaſing for three lives by the ſettlement 
of 1712, 


THOUGH 
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rnouon ſucceſs in ſuch an attempt would not intitle to any 
future renewal, yet it would foil the duke in the preſent eject- 


ment. 


Ir the attempt ſhould be made, material to decide, whether 
the original leaſe for lives and ſine by Mr. and Mrs. Brydges, 
being for lives to be nominated in future as well as for the three 
lives then named, did not amount to a forfeiture of their eſtates 
for life, and to extinguiſh their power of leaſing under the ſet- 
tlement of 1712. — Mr. Dunning formerly of this opinion. — 
But whether he nicely attended to the fine's being only one 
ſur conceſſerunt, not quite clear. — Should the other grounds on 
which the duke's caſe is before argued fail of ſucceſs, this 
point will deſerve particular attention and a ſeparate argument.— 
At preſent it may be ſufficient to obſerve, that ſome of the 
chief defects in the renewal before argued apply equally to the 
power under the ſettlement of 1712, as to the power under the 
original leaſe for lives; namely,—the want of aſſent of the leſſees 
till after Mrs. Brydges's death,—the death of one of the leſſees 
before her,—and not only the want of a counterpart, but an im- 


poſſibility of ever having one from two of them. 


AN 


AN 


A R U n N 


FOR 
THE DUKE OF CHANDOS, 


IN THE 


/ 


EQUITY SUIT AGAINST HIM, 


ABOUT 


THE MANOR OF VILLIERS 
IN IRETLAND; 


INCLUDING 


A NARRATIVE OF THE PRINCIPAL FACTS. 


[The ExxcTmenT Cavst of the late Dux R or CyanDos for the 


Manor or VILLIERS IN IRELAND terminated in Eaſter Term 
1784 with a judgment of the Iriſh King's Bench in favor of the 
Duke : and this judgment was given with the unanimous opinion 
of the judges of that court againſt the validity of the alledged 
renewal by Mrs. BRT DGSES, upon which the defendants claiming 
under her and her huſband's leaſe for three lives renewable for 
ever founded their legal title againſt the Duke. At firſt the claim- 
ants under the perpetually renewable leaſe for lives brought a writ 
of error to reverſe the judgment of the Iriſh King's Bench. But 
they afterwards found it convenient to abandon their writ of error ; 
and to rely, upon their equitable pretenſions to enforce a renewal, 
and upon the reſult of an equity ſuit, which they had inſtituted in 
the Iriſh Court of Exchequer againſt the duke for that purpoſe and 
to reſtrain him by injunction from taking advantage of his legal 
title. In this ſtate of the litigation the anthor of the preceding 
Argument for the Duke's legal title was called upon to frame an 
argument againſt the claim of his grace's opponents to the aid of 


a court 
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a court of equity; and the ſollowing Argument was accordingly 
prepared with a view to evince, that the equitable claims. againfl 
the duke were equally defective and inſufficient with the legal 


title attempted againſt him under the alledged renewal of the leaſe 
in queſtion. ] 
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INTRODUCTION. 


HE legal title of the Duke of Chandos to the Manor of 
Villiers, exonerated from the leaſe for lives granted by 
Mr. and Mrs. Brydges in 1729, and the alledged renewal of it 
by her in 1757, which were the only impediments at law to 
His grace's right of immediate poſſeſſion, is at length uncontro- 
vertibly and fully eſtabliſhed. For the unanimous judgment of the 
king's bench in Ireland, againſt the legal claim for ſo many years 
inſiſted upon under color of that leaſe and the /uppoſed renewal, 
is now become unimpeachable ; his grace's opponents having 

bound themſelves, by the condition of an order, which was made 
by the court of exchequer in their equity cauſe now depending, to 
withdraw their writ of error and not to bring any other.—What 
remains, therefore, to be conteſted, between his grace and the 
claimants under the leaſe, is the pretenſion of the latter to the 
aid of a court of equity : and as the ſuit inſtituted againſt the 
duke in the exchequer, to obtain ſuch aid and compel a re. 

newal, is nearly on the point of being brought to a hearing, I 
Have been called upon, as one of his counſel in England, to 
ſupply my ſhare of aſſiſtance, towards diſappointing the plain- 
tiffs in equity, of the relief ſought for by them to the pre- 
judice and at the expence of the duke's legal rights. 


AccoRDINGLY in obedience to his grace's commands, I 
have given a long and full conſideration to the pleadings and 
proofs in the equity cauſe, and to the various other papers laid 
before me by his ſolicitor in England : and having thus made 
the beſt preparation in my power, I now propoſe to ſtate ex- 
plicitly my ideas upon the cauſe in equity ; and how, according 

| O 


146 ARGUMENT FOR THE DUKE OF chAN DOS 


to my conception and humble opinion, it may be practicable, 
to raiſe,” upon the foundation of the facts admitted or proved, 
ſuch a body of argument, as promiſes to be an invincible bar 
to every kind of relief from the juriſdiction of equity. But in 
the diſcharge of this duty for his grace, I feel it neceſfary to 
call to the recollection of his learned counſel in Ireland, that it 
is on their ſuperior knowledge and comprehenſion of the caſe, 
and on their higher talents, the duke muft and actually doth 
place his chief reliance ; and that they are to look down upon 


me as a mere auxiliary and ſecondary perſon, whoſe labors and 


judgement are moſt entirely ſubmitted to their diſpoſal and cor- 
rection. In this light I intended, that my former Argument, 
which was for the duke's title at law, ſhould be ſeen, when 
that branch of this important controverſy was before me on the 
ſpecial verdict. Now alſo I requeſt, that my notions upon the 
cauſe in equity may be conſidered in the ſame ſubordinate point of 
view. Without ſuch an explanation, it might ſeem to the gentle- 
men in Ireland, to moſt of whom I am unknown, as if I did not 
underſtand my ſituation in this buſineſs, but had treſpaſſed, by 
exceeding the line I ought to preſcribe to myſelf : a preſump- 
tion, which would be equally a diſſervice to the duke and ex- 


poſure of myſelf (7). 


(i) It has often fallen to the lot of the author of this volume to be called upon for his 


thoughts upon juridical and conflitutional ſubjeds for the aid of ſuperior perſons in his own 
profeſſion. But except where he has performed that office at the inſtance of the perſons in- 
tended to be ſo aſſiſted, which has not been unfrequently the caſe, he has almoſt always 
been fearful, leſt his preparatory labors ſhould be miſunderſtood. In the inſtance of 
this Equitable Argument and of the preceding legal one, he was more particularly. 
apprehenſive on this head from the circumſtance of being perſonally unknown to the 
eminent counſel in Ireland, to ſhorten whoſe labors his profeſſional afliſtance was called 
into action. But his mind was effectually relieved from the burthen of ſuch apprehen- 
ſion, by ſuch a handſomeneſs in accepting the attempted afliſtance, as proved them to 
be not leſs generous in their feelings than they were known to be ſplendid in their 
talents, Both of the author's Arguments were accepted with a kindneſs of manner, 
which, from perſons of their high claſs in character as well as rank, muſt ever operate 
as reward to a mind poſſeſſing ſenſibility. They were more eſpecially kind in their 
acceptance of this Equity Argument ; ſo kind indeed, that according to their language 
as deſcribed in a letter to the author from the duke of Chandos on the occaſion, it would 
be indelicate here to ſpecify the terms in which they thought fit to expreſs _— appro- 


bation. 


GENERAL 


— 
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GENERAL STATEMENT 


oF THE 


CASE IN EQUITY. 


BEFORE I attempt to explain, what appear to me the true 
points of equity ariſing upon the caſe, or to argue them on 
behalf of the duke of Chandos, L will uſe my beſt endeavours to 
repreſent, 


I; Fox what purpoſes the ſuit in equity is inſtituted 
againſt his grace. 


IT. WHAT are the intereſts of the ſeveral parties to the 
ſuit in equity, as it now ſtands. 


III. Soc a narrative of the principal facts, as, according 
to my notions, will beſt tend to convey and impreſs 
a juſt idea of the caſe in which the relief is ſought. 


THr1s preliminary ſtatement, as it ſtrikes me, is a very im- 
portant part of the buſineſs ; ſo much ſo, that unleſs I ſuc- 
ceed in extracting the ſubſtance and ſpirit of the leading facts 
in the cauſe, I ſhall have little hope of approaching to an ac- 
compliſhment of the duke of Chandos's intention in calling 
for my aid, when I profeſſedly undertake to argue and reaſon 
upon thoſe fats. A clear, orderly, and intelligent repreſenta- 
tion of facts in a cauſe, is ever neceſſary to prepare the mind 
for argument, and ſometimes even ſuperſedes the neceſſity of 
wag U 2 it. 


| 
| 
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jt. Without ſuch a previous expoſition of facts, the moſt 
profound and deciſive arguments often fail to produce con- 


viction. 
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I rroPOsE, therefore, to give the moſt labored attention, in 
drawing forth from the pleadings and proofs, a perſpicuous 


narrative of the ſeveral tranſactions, on which a deciſion of 


the cauſe in equity ought to depend. But in this attempt 1 
fhall not be able to reduce the narrative within very narrow 
bounds ; for I foreſee, that I cannot do juſtice to the duke in 
my repreſentation of many of the facts, unleſs, in the very mo- 
ment of bringing them forward, I endeavour to throw light 
upon them by a variety of occaſional obſervations. In conſe- 
quence alſo of this mode of introducing and connecting the 
facts, there will ſometimes unavoidably occur ſomething like 
an anticipation of the arguments, which I ſhall have occaſion to 
urge more fully and pointedly, when I reach the argument of. 
the duke's caſe. However I ſhall make a point of avoiding 
both a minute detail of fats and all comment upon them, 
whenever I can ſa abbreviate the relation, without danger of 
weakening the foundation, upon which the relief claimed 
againit the duke of Chandos ought on his part to be reaſoned. 
and oppoſed. Where, too, I may be forced into any length in- 


relation of facts, it ſhould be confidered, that it may tend, not 


merely to fimplify and make more intelligible, but even to. 
ſhorten the future argument upon them; becauſe a full deduc- 
tion of. a caſe in the opening muſt certainly enable a perſon, in 
afterwards reaſoning upon it, to be frequently content with a 
mere reference to facts, the detail of which muſt otherwiſe be 


mixed with the actual argument. 


PERHAPS it may at firſt ſeem. an objection to ſo full an open- 
ing of the caſe, as I ſeem to promiſe, that my digeſted ſtate of 
the ſpecial verdict, prefixed to my Argument of the duke's title 


at law, renders it a ſuperfluity ſo to expatiate here. 


BuT 
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Bor this objection will be obviated, when it is recollected, 
that the relation, which I here mean to give, is materially diffe- 
rent both in point of extent and object, and alſo in the ſtile 
and manner, from my ſtatement of facts founded upon the ſpe- 
cial verdict. There I was neceſſarily confined to the naked 
facts found by the jury, and to the dry manner of repreſenting 
them uſual in ſuch records; it not being regular or juſti- 
fiable, in ſtating a caſe from a ſpecial verdict, to travel out of it 
fo much as one ſtep, either by adding new facts, or by amplify- 
ing thoſe found with the leaſt additional circumſtance or color, 
however agreeable it may be to the real truth of the caſe inde- 
pendent of the verdict. But the proofs in the equity cauſe: 
contain much written evidence, with many facts and circum- 
ſtances of great importance,. about which the ſpecial verdict is 
ſilent, and with ſome exception not improperly. Nor is it extra- 
ordinary, that there ſhould be ſuch a difference between the former 
caſe on the ſpecial verdict in the ejectment cauſe, and the preſent 
caſe on the proofs in the equity cauſe. The ſubjects of the two 
ſuits are not the ſame. In the ejectment the duke of Chandos- 
was ſupporting a legal title, againſt thoſe in poſſeſſion under 
an expired. leaſe for lives and a renewal which as they conceived 
bound the duke legally. But on the bill in equity the duke's 
legal title, with the legal inefficacy of the leaſe and renewal, . 
is in effect confeſſed ; and he has to defend himſelf againſt certain 
equitable pretenſions in favor of a renewal of the leaſe for lives, 
the object of which is to render. fruitleſs his grace's victory at 
hw. 


HowevzR in ſome inſtances the full ſtatement, which I here-- 
tofore framed of the facts found by the ſpecial verdict, may per- 
haps juſtify me in being leſs particular in the relation of the 
fame facts here; and I gueſs, that this is more eſpecially likely 
to be the caſe, when I come to various deeds, . which are ſet 

forth much at large in the ſpecial verdict, but which may very 
well be introduced here in a more general and fummary way. 
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'THE chief object of the ſuit in equity is, to eſtabliſh againſt 
the duke of Chandos the leaſe for three lives, for which the 
manor of Villiers was granted by Mr. and Mrs. Brydges in 
November 1729 to Meflrs. Richard Deſpard William Carden and 
Walter Stephens, and to enforce againſt his grace the covenant 
by Mr. Brydges for making that leaſe renewable for ever. For 
this purpoſe the amended original bill prays, that the duke may 
be compelled to renew by inſerting two new lives: and by 
their bill of revivor and ſupplement it is prayed, that the plain- 
tiffs may on the hearing of the equity cauſe have the aid and 
benefit of the ſpecial verdict, on which the duke has obtained 


judgment at law in the ejectment brought by him; that they 


may have compenſation for the expences they have ſuſtained 
from the duke's refuſal to renew; and that the duke may be 
reſtrained by injunction from taking poſſeſſion under his judg- 
ment at law. The reaſon for praying to have benefit of the 
ſpecial verdict is, that, though it did not avail to reſiſt the 
duke's legal title, yet the plaintiffs conceive, that it finds ſome 
matters, which may have influence with the court of exchequer 
in deciding upon the equitable pretenſions to a renewal. What 
the plaintiffs more eſpecially aim at in this reſpect is, to ſhelter 
themſelves under certain findings of the verdict, againſt the 
otherwiſe uncontrovertible evidence for the duke, that the 
leſſees, before and at the time of contracting for the leaſe of 

November 1729, had notice of the prior unregiſtered ſettle- 
ments, which are the primary foundation of the duke's title. 
This therefore touches a main point of the ſuit in equity; 
one, in which the plaintiffs, being unprovided with the /ea/# 
particle of evidence to encounter the ſtrong and copious teſti- 
mony given on behalf of the duke, naturally ſtrive to ſup- 


ply 
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ply the deficiency, by catching at every paſſage of the ver- 
dict from which it is poſſible to ſtrain an inference in their 
favor. 


IT. 


THE plaintiffs in the equity ſuit are all perſons deriving 
their titles from the three leſſees and ce/{urs-que-vie in the leaſe 
of November 1729. — Mr, James Stephens, . the firſt of the 
plaintiffs, is eldeſt ſon of his father Mr. Walter Stephens, who 
was the third leſſee named in the leaſe of November 1729, and 
the /o/e negotiator of it for himſelf and the two other leſſees. This 
plaintiff makes out his title to a third of the leaſe under an ap- 
pointment of his mother Hannah, to whom his father gave the 
power by his will. — Mr. George Deſpard, the ſecond plaintiff, 
is a younger ſon of Mr. Richard Deſpard, the firſt leſſee and ceui- 
gue-vie in the leaſe of November 1729; and claims another 
third. The title of this plaintiff, who is proved in the cauſe to 
be heir, not only of his father Richard, but of an elder brother 
of the ſame name and alſo of his mother Elizabeth Deſpard, is 
ſtated to be as heir and adminiſtrator to his elder brother, who 
was deviſee of his mother, to whom the father deviſed his 
ſhare. — The two other plaintiffs, Mr. Richard Warburton Car- 
den and Mr. Caleb Carden, claim the remaining third of the 
leaſe, as repreſenting Mr. William Carden, the ſecond leſſee and 
ceſtut-que-vie in it. Mrs. Gertrude Carden, who was the 
widow and executrix of Mr. William Carden, but is now dead, 
was by his will tenant for life of one part of his third of the 
leaſe ; and Richard Warburton Carden, who in the ſpecial ver- 
dict is erroneouſly ſtated to be eldeſt fon and heir of Wil- 
liam Carden, but in fact is a younger ſon, claims to be deviſce 
of ſo much of his father's third of the leaſe, as was not de- 
viſed to his widow for life, Mr. Caleb Carden is another fon 
Z of 


— — 
— 


nne 


POO | 1 a 
* 2 —_—_ , * - —— « % - — . — — — — 28 2 „ 
— neg ec—_ —— — oe TOPS > IP 1 L K r 8 . NW 2 — 5 T 8 a 3 — N 
— a — kw >. 3 1 — * . , — — «a. AM: Bag® 42 5 _ ” q . * 
_ - SS 3 > — - _—_ py 1 8 = a A 8 S 2 CY. 7-7 9 w= > — 
— | — | c r 
* 225 wer. wot _ . g 


34 
3s 


15 ARGUMENT FOR THE DUKE OF CHANDOS | 


of Mr. William Carden, and claims the part of his ſhare de- 
wiſed to the widow, but ſubjeft to her eſtate for life in it till 
Jhe died; Caleb being deviſee of a ſon, to whom the mother 
by virtue of a power given to her by her huſband's will ap- 
pointed the part which ſhe held for life. 


Tre firſt and principal defendant is the duke of Chandos, 
Who is intitled to the inheritance of the manor of Villiers, 
under the ſettlements made by Mr. Brydges in 1718 and 1728 
on the duke's grandfather the firſt duke of Chandos, and alſo 
under ſome ſubſequent family fettlements. — Three other de- 
fendants are Mr. John Blagden Hale, Mr. Joſeph Partington, 
.and Mr. Joſeph Hurlock. The two former are executors of Mr. 
Richard Moreland the ſurviving executor of Mrs. Brydges, 
who joined with her huſband Mr. Brydges in the leaſe under 
which the, plaintiffs claim, and as his only acting executor be- 
.came intitled to the arrears of- rent due on the leaſe at his 
death. As to Mr. Joſeph Hurlock, he is adminiſtrator of Sarah 
Hurlock his late wife, who was the other executor in the will 
of Mrs. Brydges, and her reſiduary legatee. Mr. Hurlock is 
alſo ſurviving mortgagee of the alledged but now nullified re- 
newal of the original leaſe for lives of November 1729, by 
 forcg,of a conveyance made to him and Sarah his late wife and 

Mr. Moreland in May 2764 by the plaintiffs or thoſe under 
whom they claim, to ſecure £4573 : 15. agreed to be due to 
the perſonal eſtate of Mrs. Brydges and her huſband for debt 
by bond arrears'of rent and fines. It is the intereſt, there- 
fore, of all theſe three parties, to ſupport the claim of the 
plaintiffs to a renewal againſt the duke of Chandos; the mort- 
gage of the leaſe to Moreland and Hurlock and his wife, 
which is the chief ſecurity for the {4573 : 15. of courſe fall. 
ing to the ground, if the plaintiffs cannot compel the duke to 
continue the leaſe by a renewal. —Sir George Brydges Rodney, 
now Lord Rodney, another defendant, is made a party as being 
the reſiduary legatee of Mr. Brydges ; in which character he is 
in the ſame intereſt with Mrs. Brydges's perſonal repreſenta- 


tives ; 
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tives; that is, ſo far as the perſonal eſtate of Mr. Brydges is 
intereſted in the ſum for which the leaſe in queſtion is mortgaged 
for the £4573 : 15.— The only other defendant is Henry Hayes, 
who is made a party on account of his being the feigned leſſee, 
in whoſe name an ejectment was formerly brought againſt the 
plaintiffs by Moreland and Hurlock and his wife to recover 


under the mortgage to them. 


III. 


I NOW come to the promiſed narrative of the principal 
facts of the caſe, on which the plaintiffs claim relief in equity 
againſt the legal rights and intereſts of the duke of Chandos. 


Tux allegations and facts, which appear in the pleadings 
and proofs, are exceedingly numerous and complicated. Nor 
can this be wondered at, when it is conſidered, that the cauſe 
has been ſo conducted, as to involve in it tranſactions beginning 
before the preſent century ; 'and that during the chief part of 
this long period there has been an almoſt continued ſucceſſion 
of ſuits both at law and in equity, concerning the property in 
queſtion, and principally growing out of the leaſe now under 
conſideration. But in the view, which I mean to attempt giv- 
ing of the caſe, I ſhall confine myſelf rather to a general opening 
or outline of it, and only call the attention to thoſe main and 
leading facts, without a juſt idea of which, it would not be 
poſſible, either to raiſe the true queſtions of the cauſe in 
equity, or to render the argument upon them clear and intelli- 


gible. 


Tux plaintiffs in their bill carry the hiſtory of the title to 
the manor of Villiers as far back as the year 1626, referring 
X to 


aa 
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manor. of Villiers. 
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to a grant of the manor ſrom the crown to George Villiers 
firſt duke of Buckingham of 94 name in as ſecond year of 


Charles the firſt. | | £$8Þ £57 

Bur it is fuffeient to begiy with the year 64 whims: the 
manor of Villiers had paſſed foi the Villiers family, and was 
become veſted in Mr. George Rodney Brydges in right of 
his wife Anna Maria counteſs of Shrewſbury; the ſame lady, 
whoſe firſt huſband Francis ear] of Shrewſbury was killed in a 
duel by George Villiers the ſecond duke of Buckingham. How 


this counteſs of Shrewſbury became intitled to the manor of 
Villiers, and whether the 'inhE&fitance was derived to her from 


the will of the duke, to whoſe partiality for her the duel with 
her firſt huſband is attributed by the anecdotes. of the time ;. or 
in what other way this Property came to her; is not ſtated in 


#* 
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N M R. Goat Rodney 1 and the counteſs of Shrewſbury, 


being thus ſeiſed of the inheritance of the manor of Villiers in 


her right, granted a leaſe of it in January 1693 for thirty-one 
years from the 1ſt of May 1694 to one Owen Carroll, who was 
to pay a rent of £600. a year for the firſt ten years, £750. for 
the next ten, and Z 800, for the remaining years. . | 


7. 


ca after this leaſe the counteſs of Shrewſbury died, leaving 
Nr. George Brydges her only child and heir, the perſon who 
afterwards: granted the leaſe for lives. renewable for ever, which 
is the. primary ſource” of all the preſent Controverlies' about the 
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| Laou: the death of the counteſs of Shrdeſbury, her huſ- 
band Mr. George Rodney Brydges- being tenant by the cur- 
teſy, and her ſon by him Mr. George Brydges having the 
inheritance in him, the father and ſon joined in granting a 
farther term of eleven years to Owen Caroll the leſſee for thirty. 
one years; and this was done in July 1705, by a leaſe:reſery- 
| ing 
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ing a rent of (800. a year during the new term, which did not 
expire till 1730. 


In 1712 Mr. George Brydges married Miſs Ann Woolfe; 
and previouſſy to the marriage his father and he, in conſidera- 
tion of it and of L 129000. the lady's fortune, made a ſettlement 
dated in November 17512. By this ſettlement, which is the 
firſt deed of conſequence in the cauſe, the manor of Villiers, 
with ſome Englith eſtates, was entailed on Mr. George Brydges 
and the lady for their reſpective lives; with remainder to truſ- 
tees to preſerve contingent remainders; with remainder, ſubject 
to a term of five hundred years for raiſing portions ſor 
younger children, to the firſt and other ſons of the marriage in 
tail male; remainder. to Mr. George Brydges himſelf in tail, 
male; and remainder, in fee to his father Mr. George Rodney 
Brydges. Theſe limitations were accompanied, with powers to 
Mr. George Brydges, of jointuring any future wife and charg- 
ing portions for any younger children of ſuch future marriage. 
There was alſo a power of leaſing to the perſon and perſons 
in poſſeſſion under the ſettlement for the time being. But this 
laſt power, on which much depends on the part of the duke 
of Chandos in the preſent cauſe, was reſtricted, in various re- 
ſpe#s. More particularly, the power required, that "no leaſe 
ſhould be made for more than twenty-one, years or three lives 
in 'polleſtion,, that ,every, leaſe. ſhould be by indenture, and that 
one part. ſhould. be 9* ed 7 "the leſſee. — At the time of 
this ſettlement a e ad been for ſome years eſtabliſhed in 
Ireland ; for a regiſtry was firſt introduced there by the Iriſh 
act of the 5th of Anne, being two or three years after the firſt 
Engliſh regiſtry act. But from ſome neglect this ſettlement 
was never reg ;/tered. However in this inſtance the, plaintiffs do 
not: now. pretend to be intitled of any advantage from the omiſ- 
ſion to Tegilter, , the proof of notice to this ſettlement to thoſe 
under whom the plaintiffs primarily derive being too ſtrong to 
be queſtioned ; and. the very verdict, they rely upon as their 
ſheet-anchor to encounter the proof of notice of two ſubſe- 

| " If quent 
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quent unregiſtered ſettlements, implying, that of this ſettlement 
there was notice previous to the leaſe for lives of which they 
claim a perpetual right of renewal. 


In 1716 Mr. George Rodney Brydges died ; upon which 
event the remainder in fee of the manor of Villiers, expec- 
tant upon the previous limitations in the marriage ſettlement 
of 1712, deſcended upon his only ſon and heir Mr. George 
Brydges. 


In May 1718, Mr. George Brydges's remainder in fee, in the 
manor of Villiers, and alſo in the Engliſh eſtates comprized in 
- his marriage ſettlement of 1712, was ſettled by him on James 
duke of Chandos, grandfather of the preſent duke, and his 
heirs. In the conveyance made on this occafion, it is recited 
to have proceeded from his great reſpect and affection for his 
near relation James duke of Chandos. But this was not the 
only conſideration ; for by the fame deed the preſent duke's 
grandfather covenanted to pay £8000. to Mr. George Brydges 
at ſuch times as he ſhould require. However on the one hand 
it was provided, that the £8000. ſhould be repaid with intereſt, 
if Mr. George Brydges ſhould have any iſſue male which ſhould 
attain twenty-one ; and on the other, Mr. Brydges covenanted 
not to make uſe of his remainder in tail male under the ſettle- 
ment of 1712 to bar the remainder in fee thus ſettled on the 
firſt duke of Chandos, farther than by providing for a future 
wife and the iſſue of a future marriage, in the fame degree as 
Mrs. Brydges his then wife and his iſſue by her were provided 
for by the ſettlement of 1712. 


Tunis ſettlement of 1718 was not made a part of the caſe on 
the trial of the preſent duke's ejectment; and therefore is not 
noticed in the ſpecial verdict. But it is proved in the equity 
cauſe by Mr. William Porter, nephew and clerk to Mr. Robert 
Peſcod, who was one of the witneſſes to the ſettlement and at 
the time counſel and ſteward to Mr, George Brydges. The 


plaintiffs 
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plaintiffs in equity do not deny the ſettlement ; but it never 
having been regiſtered, they inſiſt, that it is void and of no effect 


as againſt them. 


In February 1728, a new ſettlement was made by Mr. George 
Brydges and the firſt duke of Chandos in reſpect to the remain- 
der limited to the duke by the ſettlement of 1718. The mate- 
rial differences between the former ſettlement and this new one 
were, that, inſtead of covenanting to pay (Sooo. in future, 
the duke actually paid a preſent ſum of {7000. to Mr. George 
Brydges ; and that Mr. George Brydges parted with the re- 
mainder in tail male left in him by the ſettlement of 1718, and 
in lieu of it this new ſettlement limited a remainder to his firſt 
and other ſons in tail male. This ſettlement of 1728, with 
the receipt from Mr. Brydges for the £7000. indorſed, is proved 
in the equity cauſe by Mr. William Porter before mentioned. 

Both the ſettlement and Mr. George Brydges's receipt of the 
£7000. are alſo found by the ſpecial verdi& in the ejectment 
cauſe. But from ſome neglect this ſettlement, like the two 
former ſettlements of 1712 and 1718, was never regiſtered; in 
conſequence of which omiſſion the plaintiffs in equity endeavour 
to avoid being affected by it. However here it is proper to 
take notice, that one of the truſtees and executing parties in 
this laſt ſettlement was Mr. William Peſcod, who was the ſon 
of Mr. Robert Peſcod, and had ſome time before this tranſaction 
ſucceeded his deceaſed father as counſel and ſteward to Mr. 
George Brydges. This circumſtance is of great conſequence in 
the cauſe ; for if it can be made to appear by the proofs, that 
this ſame Mr. William Peſcod was counſel and agent in the 
affair of the leaſe under which the plaintiffs claim, not only for 
Mr. George Brydges and his lady, but for the leſſees, then it 
will follow, that previouſly to the grant of that leaſe, they 
through Mr. IWilliam Peſcod had at leaſt an implied and conſtruc- 
tive notice of the unregiſtered ſettlements of 1718 and 1728. 

Of the unregiſtered ſettlement of 1712 even the plaintiffs them - 
ſelves 


. 
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Nelke, 25 I have before hinted, do not find it covenient to deny 
notice. | | 


NexrT comes the important tranſaction of the leaſe ſor lives 
renewable for ever, under which the-plaintiffs claim the. aid of 
Wy het" ra 1 ney duke of Chandos. l 


* 


For ſome time before 1720, Mr. 'George ri had in- 
truſted the receipt of the rents of his Iriſh eſtate, and the 
whole management of it, to a Mr. Walter Stephens. Under his 
advice, Mr. Brydges finding a great arrear of rent due from 
Barnaby Carroll, who as perſonal repreſentative of Owen Car- 
roll had ſucceeded to his term in the manor of Villiers, and 
being otherwiſe diſſatisfied with Barnaby Carroll's conduct on 
the eſtate, determined to ſue him for the arrear. But not 
having the counterparts of the leaſes to Owen Carroll to juſtify 
at law either a diſtreſs or an ejectment, which he was then 
adviſed were eſſential, Mr. George Brydges filed a bill of diſ- 
covery in the exchequer againſt Barnaby Carroll, in order to 
force his admiſſion of the counterpart. No anſwer is put in by 
Barnaby Carroll; upon which contempt, after the other uſual 
proceſſes, a ſequeſtration} iſſued againſt him; and under that 
proceſs Mr. Walter, Stephens, with Meſſrs. Richard Deſpard and, 
William Carden and 8 55 perſon, Who were joined with Ste- 
phens as ſequeſtrators, at length obtained paſſeſſion of the manor 
of Villiers againſt Barnaby Carroll: and this latter, never clear- 
ing his contempt, and being afterwards outlawed on ſome cri- 
minal proſecution, ceaſed having any. farther connection with 


the eſtate. 


BARNABY CARROLL having been, thus turned out of poſ- 
ſeſſion by Mr. Walter Stephens, in his double capacity as agent 
and receiver of rents for Mr. George Brydges, and as. one of 
the ſequeſtrators, it appears, that Mr. Stephens began to form 
a plan of ſecuring a permanent leaſe of the manor of Villiers 
for himſelf and two friends; namely, Meſſrs. Richard Deſpard 

and 
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and William Carden, two of the perſons who were joined with 
him in the ſequeſtration. With this view he writes a ſeries, of 
letters in the moſt ſtrong and anxious terms to diſcourage Mr. 
George Brydges from all -reconcilement with Barnaby Carroll, 

and alſo to guard Mr. Brydges againſt making any leaſe to 
others. For this latter purpoſe, the letters infuſe a ſuſpicion 
into the mind of Mr. Brydges, that certain perſons, who had 
begun to treat with him for a leaſe of the manor of Villiers at 
a very advanced rent, were ſecretly acting as inſtruments to 
Barnaby Carroll. Fearing alſo, that ſome impreſſion had been 
made on Mr. Brydges by thoſe treating with him in England, 
Mr. Walter Stephens at laſt thought fit to avow his own wiſh 
of obtaining a leaſe ; for on the 15th of May 1729 he diſ- 
cloſes this wiſh by writing both to Mr. Brydges and Mr. Wil- 
liam Peſcod on the ſubject. Theſe letters are moſt artfully 
penned.-' To guard againſt Mr. Brydges's liſtening to the pro- 
pofals made by others, Mr. Stephens poſitively repreſents them to 
be accomplices of Barnaby Carroll; andileſt this ſhould not be 
ſufficient to deter Mr. Brydges, diſſuades him from leaſing the 
eſtate together to any perſon. At the ſame time ſomething 
being neceſſary towards laying a foundation for a leaſe, by 
which himſelf and friends might be benefited, he holds out 
that he' has been often ſolicited to obtain a leaſe of the eſtate 
for ſome friends. As a bait alſo to tempt Mr. Brydges to liſten 
to their offers, Mr. Stephens enlarges upon their merits and pre- 
tenſions ; repreſenting them, as “ gentlemen, who for integrity 
* undoubted ſecurity in their own eſtates and undeniable cha- 
„ racters gave place to none.” He adds, that they were © fait 
« friends to Mr. Brydges's intereſts; that“ they would offer 
« 2s much as any body; that“ they would pay their rent where- 
** ever Mr. Brydges would have it paid ;” and that they would 
cc, fix good proteſtant families on the manor, and reſtore Burrys” 
(its chief town) © to its former trade and proſperity.” ' Surely this 
was taking ſome pains to tempt Mr. Brydges to make the very ſort 
of leaſe, to. which the letter-writer objected. But Mr. Stephens 
did not ſtop here ; for in the concluſion! of his letter to Mr. 
| Mt; | = George 
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George Brydges, he explains, that he is on the point of hav- 
ſome large payments from under tenants of the manor of 
Villiers, and makes a propoſal of coming over to England 
with the money, inſtead of remitting it by others, adding, 
that he ſhould inpatiently expect an anſwer from Mr. Brydges. 


Tn1s correſpondence of Mr. Walter Stephens with Mr. 
George Brydges and Mr. William Peſcod was ſoon followed 
by Mr. Stephens's actual arrival in England; for it appears by 
the proofs, that in Auguſt 1729, and for the two following 
months, he was at Wincheſter, for the ſake of negotiating the 
leaſe hinted at in his letters with Mr. William Peſcod, whoſe 
houſe was at that place, and with Mr. Brydges, whoſe houſe 
at Avington was in the neighbourhood. 


Wurd thus in England, Mr. Walter Stephens made his 
propoſals to Mr. George Brydges and his lady for a leaſe ; and 
from the leaſe, which Stephens obtained during this viſit, it is 
evident, that the gentlemen, whom he ſo highly extolled in 
his letters, were himſelf and two others of his own connection, 
the latter being the very ſame two perſons who were two of 
his three co-agents in the ſequeſtration. It ſhould ſeem too, 
from the final ſucceſs of his negotiations, as if his influence 
was more employed in procuring for himſelf and his two 
friends the ſort of leaſe againſt which he had inveighed in 
his letters, than in perſuading Mr. Brydges into the ſame opi- 
nion. 


Taz length of time, during which Mr. Walter Stephens 
continued at Wincheſter, makes it probable, that his propoſals 
for a leaſe were not agreed to without ſome trouble and diffi» 
culty. Indeed it is in evidence from Mr. William Porter, who 
at the time of this tranſaction was clerk or aſſiſtant to his 
couſin Mr. William Peſcod, that Mr. Stephens had frequent 
meetings and conferences with Mr. and Mrs. Brydges, and 
alſo with Mr. William Peſcod as their counſel and ſteward, 
before the terms were adjuſted. The ſame witneſs alſo proves, 

that 
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that Mrs. Brydges was very averſe to granting any leaſe, till a 
furvey had been made of the eſtate to aſcertain its value, and 
till Carroll's leaſe had run out ; but that Mr. William Peſcod's 
influence with Mr. Brydges prevailed over theſe objections. 

Nor was this the only difficulty in the leaſe propoſed and ſoli- 
cited by Mr. Walter Stephens ; for, according to the evidence 
of the ſame witneſs, Mr. Peſcod not only informed Mr. Ste- 
phens, both of the ſettlement of 1712 on the iſſue male of 
Mr. George Brydges, and of the two ſettlements of 1718 and 
1728 in favor of the Chandos family ; but, on account of thoſe 
fettlements, explained, that Mr. and Mrs. Brydges could not 
make a leafe for lives renewable for ever, fo as to bind either 
Mr. Brydges's iſſue male or the then duke of Chandos. The 
firſt, and more immediate, part of the difficulty, thus at firſt 
oppoſed to a perpetual leaſe, could not from the nature of it 
be ſurmounted ; becauſe there was no poſſible way of binding 
the iſſue male of Mr. George Erydges, or at leaſt of binding 
his iſſue male by his then wife Mrs. Brydges. But as to the 
other part of the difficulty, it might have been obviated, by 
making the then duke of Chandos a party to the leaſe. Accord- 
ingly Mr. Porter depoſes, that Mr. Stephens at firſt propoſed to 
have the duke made a party to, the tranſaction; but afterwards 
relinquiſhed that idea, upon being told by Mr. William Peſcod 
that if the duke was aſked to join in the leaſe, it was probable 
he would firſt ſend to. have the eſtate ſurveyed and valued, 

which would cauſe a delay of the leaſe, if not prevent its being 


granted. 


Thus at length Mr. Walter Stephens ſucceeded in obtaining 
an agreement for a perpetual leaſe from Mr. and Mrs. Brydges, 
to him, and his two friends in Ireland Mr. Richard Deſpard and 
Mr. William Carden. To carry this agreement into effect, a leaſe 
dated the 8th of October 1729 was prepared and ſettled by Mr. 
William Peſcod, as counſel and law agent for all the parties ; 
and this leaſe, either on the day it is dated, or about that time, 
was executed by Mr. and Mrs. Brydges and Mr. Stephens in the 
. of Mr. Peſcod and * clerk and relation Mr. Porter, 

who 


i 
1 
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who were the ſubſcribing witneſſes. I ay, that Mr. Peſcod 
framed peruſed and ſettled. the leaſe, and acted in the whole 
buſineſs, as counſel for all the parties; not only becauſe Mr. 
Porter, who both engrofled and. with Mr. Peſcod was a witneſs 
to its being executed by Mr. and Mrs. Brydges and Mr. Ste- 
phens, poſitively ſwears to the fact; but alſo becauſe Mr. Ste- 
phens himſelf was not of the law, and it is not pretended by 
the plaintiffs, that any other perſon of the law beſides Mr. 

Peſcod was in any degree privy to or concerned in this part of 
the tranſaction. This leaſe of the 8th of October 1729 is not 
found by the ſpecial verdict. The reaſon, I preſume, is, that 
as it was As ſuperſeded by another more formal, and, as 
it ſeems to have been conſidered, more effectual leaſe in its 
place; and as that other leaſe, to the conſideration of which I 
ſhall ſoon come, is the one under which, the plaintiffs made 
their title at law ; it was not thought neceſſary to incumber the 
jury with the proof of it. However, now, that the plaintiffs 
are claiming the aid of equity, the proof of this firſt leaſe by 
Mr. Porter's depoſition becomes a very material ingredient in the = 
caſe on the part of the preſent duke of Chandos; as well in 
reſpect of the extraordinary circumſtances, which attended the 
negotiation and procurement of it, as in reſpect of. the early no- 
tice it tends to fix upon Mr. Walter Stephens of the unregiſtered 
ſettlements, whence the-preſent duke's title originates. 


THe leaſe of the 18th of October 1729 being thus obtained, 
Mr. Walter Stephens returns to Ireland. But in the November 
following, he writes to Mr. Peſcod, that he and his two partners. 
Richard Deſpard and William Carden were not ſatisfied with 
the form of the leaſe which had been executed, and therefore 
that he had ſent over the draught of another, which had. been pre- 
pared in Ireland; and it was deſired, that Mr. Peſcod would 
accardingly have a new leaſe engroſſed and executed by Mr. 
and Mrs. Brydges. In compliance with this requeſt, Mr. Peſ- 
cod, after making ſome light alterations in the draught ſent 
over, the rature of which appears from the draught' s being part 
of the duke's proofs in the equity cauſe, had: it engrofled ; and 


it. 
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it was afterwards executed by Mr. and Mrs. Brydges, and ſent 
over to Ireland with counterparts. 


'TH1s new leaſe, fo ſubſtituted for the leaſe firſt granted, is 
the one, on which the plaintiffs found their title. It was made 
by leaſe and releafe, dated the iſt and ſecond of November 
1729, though not in fact executed till ſome time after. In 
the ſpecial verdict it is fully ſtated. The ſubſtance of the more 
material parts was as follows. Mr. and Mrs. Brydges con- 
veyed to Richard Deſpard, William Carden, and Walter Ste- 
phens, their heirs and aſſigns, during the lives of the three 
leflees and of the ſurvivors and ſurvivor of them, and alſo for 
the life and lives of ſuch perſon and perſons as ſhould be added 
to the demiſe for ever in purſuance of the aftermentioned 
Covenant for renewal. The rent reſerved was (800. a year for 
the firſt ſix years and fix months, during which Barnaby Car- 
roll's ſecond term of eleven years had to run, and at the in- 
creaſed rent of £2000. a year afterwards ; and this rent was 
made payable to Mr. and Mrs. Brydges during ſo many years 
of the leaſe as they or the ſurvivor ſhould live, and after the 
deceaſe of the ſurvivor © unto the perſon or perſons to whom 
the remainder or reverſion of the ſaid premiſes ſhould be- 
long. Then, after various covenants by the leſſees, and a 
power for the leſſors and thoſe in reverſion to enter in defea- 
' Zance of the leaſe on arrear of rent for twenty-one days, there 
was inſerted'a covenant by Mr. Brydges for perpetual renewal. 
By this covenant it was ſtipulated, that upon the dropping of 
any life then named or afterwards to be added, and payment 
or tender of Co. within fix calendar months after the fai- 
lure of ſuch life to Mr. or Mrs. Brydges or the perſon entitled 
to the remainder or reverfion, and upon nomination of a new life, 
within the ſame fix months, Mr. or Mrs. Brydges, or thoſe in 
reverſion or remainder for the time being, ſhould add a new 
life, and ſo from time to time for ever, by indorſing ſuch new 
life on the indenture containing this covenant, or by inſerting 
the fame on a label to be annexed to ſuch indenture. After 

F 3 this 
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this was a covenant from the leſſees to nominate new lives and 
pay the fine within the time before limited; and to ſeal and 
execute counterparts of every ſuch renewal, and alſo upon 
delivery of it to give their ſecurity by bond or otherwiſe for 


payment of the rents and performance of covenants in ſuch 
renewals. 


Tuls leaſe was accompanied with a Bond of equal date from 
the leſſees to Mr. Brydges in { 18,000. which is ſtated parti- 
cularly by the plaintiffs in one of their bills. The condition of 
the bond recited, that there was due to Mr. Brydges {3 564. 
for arrears of rent then due on the ſecond leaſe to Carroll after 
all juſt allowances; particularly for { 1000, which had. been 
depoſited as ſecurity by Owen Carroll, and the intereſt of it; 
and that the leſſees had paid to Mr. Brydges £ 1600. in part of 
that arrear, and had agreed to pay him the {4 1964. remainder 
of the ſame arrear. It alſo recited, that the leſſees had agreed 
to indemnify Mr. and Mrs. Brydges from any ſuit by Barnaby 
Carroll or any perſon claiming under him or his father Owen. 
Carroll ; and that Mr, — had made Mr. Walter Stephens 
his attorney to recover the £3504. or any future arrears on 
Carroll's ſecond term fer the benefit of himſelf and his two- 
co- leſſees. It next recited the leaſe for lives from Mr. and 
Mrs. Brydges. After theſe recitals the condition of the bond. 
was for payment of the {£ 1964. on the 1% of November 1730. 
in full of the arrears, and for payment of the rents in the re- 
Cited leaſe for lives, and alſo for indemnifying Mr. and Mrs. 
Brydges againſt the Carrolls in manner before mentioned. 


IT was natural on the part: of Mr. George Brydges to ex 
pect, that his new leſſees, to whoſe ſolicitations and flattering 
promiſes he had thus yielded, for the fake of enſuring a re- 
gular payment of rent and of exonerating himſelf from all far-. 
ther trouble about the unexpired term of 5 leaſes. to Owen Car 
roll, ſhould for ſome time at leaſt attend to a punctual perform... 


ance of their engagements. He had the greater right to expect 
| this 3: 


- 


IN THE EQUITY SUIT ABOUT VILLIEAS IN IRELAND. 165 


this ; becauſe the leaſe was obtained from him, not by perſons: 


unacquainted with the property, but by a man who had been 
his receiver and manager of the eſtate "for ſeveral years ; one 
to whom Mr. Brydges himſelf had fo long looked up for in- 
formation. But Mr, Walter Stephens and his two partners 
Deſpard and Carden ſoon acted ſo as to convince their land- 
lord, that, though he had changed tenants, the irregular mode 
of paying rent, and the trouble to recover it, which were ſome 
of the chief inducements to the change, were ſtill to con- 
tinue, with this provoking difference to the imprudent owner 
of the eſtate ; that by the change he had permanently fixed 
upon himſelf. and family thoſe evils, which, from the few 
years remaining of Carroll's leaſe, would only have been for a 
ſhort time, if Barnaby Carroll had been allowed to continue 
tenant. The tranſactions, which ſucceeded the grant of the 
perpetual leaſe to Walter Stephens and his two friends, will 
ſhew the truth of this obſervation in the moſt ſingular manner; 


for by them it will appear, that from November 1729, when 


the leaſe for lives laſt adopted bears date, down to the preſent 
time, being a period of near ſixty years, there has ſcarce been 
any ceſſation from ſuits with the leſſees and their repreſenta- 
tives ; almoſt all growing, from their breach of thoſe covenants 
in their -leaſe, on the faith of which it had been gained from 
Mr.George Brydges, and more eſpecially from their obſtinate and 
never ceaſing breach of their ſolemn engagement to clear the 


£1964. remainder of the arrear due to Mr. and Mrs. Brydges 


from the Carrolls. 


Tux irregularity in the payments promiſed by the. leſſees 
ſeems to have began as early as 1730; and it is curious to ob- 


ſerve the progreſs of the delays in this reſpect, and of the vari- . 


ous excuſes reſorted to by the leſſees for their apology. 


Ix a letter of the 18th of Auguſt 1730, from Mr. Walter 
Stephens to Mr. Peſcod, the former, after promiſing to take all 
due care about remittances to England, and to make them in a 


manner 
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manner the moſt fatisfatory to Mr. and Mrs. Brydges, obſerves, 
that the want of the leaſe fram England greatly impeded the 
leſſees in getting their money. It is remarkable alſo, that in 
the ſame letter Walter Stephens thanks Mr. Peſcod for his care 
about the fine, which was ſoon afterwards levied by Mr. and Mrs. 
Brydges to corroborate their renewable leaſe for three lives, and 
expreſſes a dependence upon Mr. Peſcod's friendſhip to get the 
fine executed as ſoon as he conveniently could. ] point out 
theſe latter paſſages of the letter ; becauſe they inconteſtibly 
ſhew, that Mr. Peſcod was conſidered by Walter Stephens and 
the two other leſſees as ſtill continuing to act in the buſineſs 
for them, as well as his chief employer Mr. Brydges ; a fact, 
which 4s of the firſt importance to the preſent duke of Chan- 
dos, and moſt forcibly operates in corroboration of the duke 8 
witneſs Mr. Porter. 


Ir the want of having the leaſe in Ireland, and not having a 
fine acknowledged to corroborate it, were really cauſes of any 
delay in paying rent to Mr. Brydges, theſe grounds of apology 
did not continue long; for it appears, that a fine ſur conceſſerunt 
was levied by Mr. and Mrs. Brydges about Eaſter 1731, with 
an expreſs reference in the fine to the leaſe; and it ſeems, that 
the leaſe itſelf was ſent over perfected to Ireland about the 
fame time. Indeed obtaining a fine from Mr. and Mrs. 
Brydges was a conſiderable point to the leſſees; for no ſuch 
aſſurance was particularly covenanted for in the leaſe they had 
granted. Moſt probably, therefore, Mr. Walter Stephens had 
good reaſon for writing, that the leſſees relied on Mr. Peſcod's 
friendſhip in obtaining this new ſecurity in fayor of their 
leaſe. | 


STILL however the delays of payment to Mr, Brydges con- 
tinued, in breach of thoſe engagements of regularity, which 
had ſo largely contributed to enſure the ſucceſs of Mr. Walter 
Stephens's negotiation for the leaſe for lives renewable for ever. 


This OO. from the acknowledgement of Mr, Walter Stephens 
himſelf 3 
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himſelf; for in a letter to Mr. Peſcod, dated the 6th of July 
1731, Stephens takes notice, that Mr. Deſpard had received a 
letter from Mr. Peſcod, in which the latter had repreſented 
Mr. Brydges to be uneaſy at not having more remittances, and 
to have complained that it was a great while ſince the money 
became due to him by the agreement. After thus ſtating Mr. 
Brydges's complaint, it is confeſſed by Stephens in the ſame 
letter to be all very true. However Mr. Stephens is at no loſs 
for a plea to defend himſelf and the other leſſees. With this 
view, in one part of the ſame letter Mr. Stephens obſerves, that 
at the time Mr. Brydges wrote in this way the leſſees did not 
know the fact of his having perfected the leaſe, by which I 
preſume was meant acknowledging the fine to corroborate 
it ; and in another part he writes, that the memorial, which he 
had ſent over to England for enabling the regiſtry of the leaſe 
for lives in Ireland, was ſtill wanting, and that without this 
he could not but think their leaſe imperfect. In order alſo to 
quicken this finiſh to the leaſe, he diſcerningly. adds, for the 
comfort of Mr. Brydges, nor ſhall he want the large ſum 
«© when every thing is completed.“ The large ſum thus em- 
phatically referred to could not be the then yearly rent: for that 
was only to be (800. a- year till the expiration of the fix years 
and a half, which Carroll's leaſe had to run. But it muſt have 
been the £1964. reſidue of the large arrear from Barnaby Car- 
roll when. the leaſe for lives was granted; the time limited for 
paying which was the 1ſt of November 1730, and conſequently 
at the date of this letter had elapſed near nine months. And 
here I cannot refrain from remarking on the peculiar anxiety 
of Mr. Walter Stephens to haſten the regiſtry of the leaſe for 
lives. Such an. anxiety might indeed ariſe in the common 
courſe of any tranſaction, where regiſtry was neceſſary to guard 
and perfect a title. But when I: conſider the very. ſtrong evi- 
dence, which the cauſe furniſhes, of Mr. Walter. Stephens's 
having notice of the unregiſtered ſettlements of prior date to 
his leaſe, I cannot doubt, but that ſome ſhare of his anxiety 


ought to be attributed to a deſign of taking future advantage, 


by. 
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by gaining an oſtenſible priority under the regiſtry act, both 
over the remainder in tail to Mr. Brydges's ſons and the re- 
mainder in fee then veſted in the firſt duke of Chandos. 


IAT might be the cauſe of Mr. Walter nene 
anxiety to have the leaſe for lives regiſtered, it was but a ſhort 
time after this letter of the 6th of July 1731, before he was 
made eafy on this head; for the date of the regiſtry of the 
leaſe for lives is the 2 5th of Auguſt in the ſame year; Mr. 
Peſcod having been a ſubſeribing witneſs to the memorial on 
which the regiſtry was grounded, and alſo having made the 
uſual affidavit of the execution of the memorial, From this 
latter time therefore the imperfection of the leaſe for lives, ſo 
far as it depended on the acts of Mr. and Mrs. Brydges, could 
not ſerve as an apology for any further delays of the payments, 
to which Mr. Brydges was intitled under the contract with his 


new leſlſees. 


Yer the delays of payment continued; and fo entirely did 
the leſſees and their repreſentatives fall into the habit of diſ- 
regarding the ſtipulations, in conſideration of whieh the leaſe 
for lives was granted, that though Mr. Brydges lived above 
twenty years after granting the leaſe, he never could obtain one 
ſhilling of the £1964. which formed ſo confiderable a part of 
the price agreed to be paid for the leaſe, nor ſo much as the 
leaft intereſt for that ſum. Nay, what is really ſingular, this 
ſame ſum of C1964. which Walter Stephens ſo early diſtin- 
gviſhed by the name of the great ſum, and which according to 
him was ſo rapidly to follow the completion of their leafe by 
its being regiſtered, appears to be even now uncleared, though 
the promiſe was ſo poſitively written above fifty years ago. I 
think, that the relation of the ſubſequent tranſactions will war- 
rant me in this aſſertion; and that one item of the debt of 
L457 : 15. ill due to the perſonal eſtates of Mr. and Mrs. 
Brydges, is the large firm ſo temptingly held out by Mr. Walter 
Stephens to accelerate the perfection of the leafe he had ob- 

tained. 
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tained. In other words the £1964. which conſtituted the 


remainder of the arrears due from Barnaby Carroll when the 


leaſe for lives was granted, and the covenant to pay which 
in 1739. was one of the great inducements with Mr. Brydges to 


grant the leaſe, remain = in the year 1785. 


| ALL that now exiſts of Mr. Walter Stephens's correſpon- 
dence, or at leaſt all that the preſent duke of Chandos has 


been able to poſſeſs himſelf of, ending with the year 1731, the 


- cauſe furniſhes nothing important in reſpect to the tranſactions 
between Mr. Brydges and his leſſees under the leaſe for lives 
till the year 17413 ſoon after which, as we ſhall preſently ſee, 
Mr. Brydges, tired out by a protraction of years, ſued his leſſees 
at law for recovery of the monies due to him, and more parti- 
cularly for the £1964. due on account of the remainder of 


Barnaby Carroll's arrears. 


Bur before I come to the year 1741, it will be proper to 
ſtate ſhortly ſome diſpoſitions, which were made in the Chandos 


family before that time, of the remainder in fee in the Iriſh 


and Engliſh eſtates comprized in the ſettlements made by 
Mr. Brydges in 1718 and 1728 on the preſent duke's grand- 


ABouT two months before the ſecond ſettlement made by 
Mr. Brydges in favor of bis relation, James the firſt duke of 
Chandos, there was a marriage, between Henry then marquis of 
Carnarvon and the duke's only ſurviving ſon and Mary the eldeft 
daughter of Charles lord Bruce afterwards earl of Ayleſbury. 


This marriage, of which the preſent duke was the only iſſue 


male, took place in December 1728 ; and previouſly to it, 
marriage articles dated the 1ſt of December in that year were 
executed to ſecure a proviſion for the marquis of Carnarvon 
and the lady, whoſe fortune was £15,000. and their iſſue. By 
theſe articles the then duke, towards a proviſion for his fon 


and the lady and their iſſue, covenanted, that after the marriage 


2 he 
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he would ſettle real eſtates of a certain yearly value ſtrictly on 
his ſon the marquis and the lady for their lives, with remainder- 
to the firſt and other ſons of the marriage in tail male. This 
limitation in tail is the primary foundation of the preſent duke 
of Chandos's connection with the inheritance of the manor of 
Villiers; the actual ſettlement afterwards made of that property 
by his grandfather the firſt duke being an execution of the 
covenant thus entered into on the marriage of his ſon the mar- 
quis of Carnarvon. It may perhaps alſo be in ſome reſpect not 
immaterial to remember, that theſe marriage articles are in date 
almoſt a year prior to the renewable leaſe for lives, from which 
the plaintiffs in equity derive their title. —The marriage articles 
are not ſtated in the ſpecial verdict, but will if enn to be: 
reſorted to appear in the equity cauſe. „ 


28 


Ix May 17 34 the marriage articles, from which the — * duke 
of Chandos's title may be ſaid more immediately to originate,. 
were carried. into execution, by an actual ſettlement ; which, 

amongſt other real eſtates, comprized. the firſt duke of Chandos' 8 
16 — 44 in fee of the manor of Villiers and the other eſtates of 
Mr. Brydges; and in this ſettlement there is an expreſs reference - 
to the marriage articles, and the ſettlement is ſtated. to be in 
purſuance of thoſe articles. The limitations in this ſettlement, 
being. conformable ta the. marriage articles, gave the preſent 
duke of Chandos immediately upon his birthr a remainder in 
tail male in the manor of Villiers: The leaſe and: releaſe, by. 
which this ſettlement was made, are proved in the equity cauſe. 
The ſpecial verdict in the ejectment cauſe alſo finds them, 
and that they were regiſtered,. but not. us. 1 1:1 1th of April: 


1741. 


I SHALL now return to thi tranſRtions of Mr. r.Brydges and his: 
leſſees of the manor of Villiers. 


In December 1741 Richard'Deſpard, one of the three leſſees 
and lives in the leaſe frem Mr. and. Mrs. Brydges, died. But 


before 
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before his death, though the leſſees were ſo regardleſs of their 


engagements to Mr. Brydges, yet they appear to have been 
anxiouſly attentive to every meaſure, which could- ſecure their 
leaſe againſt any title derived from the Carrolls. Not content, 
therefore, with having entirely diſpoſed of Barnaby Carroll, 
and with having ſecured poſſeſſion of the manor of Villiers 
againſt him, they adopted a plan for preventing every claim 
through his. deceaſed: father Owen Carroll. This latter, it 
ſeems, was a Roman Catholic ; and Walter Stephens, in the 
name of one Taylor, who acted as a truſtee for him, ſued by 
bill on the popery acts to have the benefit of Mr. Brydges's re- 
verſionary leaſe to Owen Carroll; which proceeding had a little 
before the death of Richard Deſpard terminated with a decree 
in favor of Taylor, who in 1741 aſſigned the benefit of the 
decree to Walter Stephens. 


By the ſucceſs of the proceeding upon the popery acts, 
the two ſurviving leſſees Walter Stephens and William Car- 
den, with the repreſentative of the deceaſed leflee, found 
themſelves nearly exonerated from all danger of any poſſi- 
bility of title againſt .them under the Carrolls. The only re- 
maining difficulty, with which the leſſees had to contend, was 
a pretenſion of the crown to the benefit of their leaſe, as 

fted on Owen Carroll's ſecond term of years, which ſub- 
ſiſted when the leaſe for lives was made. To enforce this pre- 
tenſion, the attorney general had in December 1735 filed an 
information in the exchequer againſt the leſſees in the leaſe 
for lives, ſuggeſting, that Owen Carroll, before obtaining either 
of his two leaſes for years, had committed treaſon, and therefore 
was incapable of taking them, except for the benefit of the 
crown, und that as the leſſees in the leaſe for lives had obtained 
that leaſe whilſt they were in poſleſſion of Carroll's ſecond 
term as ſequeſtrators, the leaſe for lives ought to be conſidered 
as an enlargement of Owen Carroll's remaining term, and as 
ſuch a truſt for the crown. Excluſive of this pretenſion, which 
in general has been in a dormant {tate and at this moment 
2 2 remains 
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remains fo, the leſſees in the leaſe for lives had nothing to dif 
turb them. Beſides as to this drawback upon the ſecurity of 
their leaſe, ic was foreſeen when the leaſe for lives was granted; 
which accounts for their covenant to indemnify Mr. Brydges 
againſt any claims either under Owen Carroll or his ſon Bar- 
naby. 


wor ſtill Mr. Brydges faw no proſpect of reeeiving his 
11964. or even any part of the long arrear of intereſt upon 
that ſum. What probably alſo aggravated the miſconduct of 
his leſſees towards him was, that though by the expreſs _ 
fon of the leaſe for lives their right of renewal was only to 
have effect on their payment of a fine of £500. and dbing 
ecrtain other acts within fx months after the dropping of any 
life, yet the two ſurviving leflees and. the repreſentative of the 
deceaſed leſſee ſuffered this time to elapſe after his death, with- 
out the leaſt indication of any intention to pay the fine of re- 
newal, or to do any other mY required. of them by the cove- 
nant of renewal. 


Arx laſt the patience & Mr. Brydges was quite exhauſted; 
and in the latter end of the year 1743, when the £1964. had 
been due to him about thirteen years without payment of any 
part of either principal or intereſt, and when too the time limi- 
ted for payment of the fine of / 500. on the death of Richard 
Deſpard had elapſed near tabs years, Mr. Brydges reſolved to 
be no longer acquieſcent under ſueh a ſhameful breach of en- 
gagements towards him. Accordingly in Michaelmas term 
1743, he brought actions againſt his leſſees of the manor of 
Villiers for (3700. that being the ſum to which their debt of 

£1964. had increaſed, by the. current intereſt of 7 per cent. 
for the thirteen years. 22 which they had neglected to pay 
the original debt. 


Bur this adverſe — on the part of Mr. e did | 
not waken the leſſees into a ſenſe of their ill treatment of 
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him. On the contrary they ſoon convinced him, that it never 
was their purpoſe to pay either the £1964. or any intereſt for 
it, by making the very ſum, which conſtituted a material 
part of the price on obtaining the leaſe, one of the chief pre- 

tences for evading the performance of their engagements 
under it. 


In this ſhameleſs ſpirit of injuſtice to Mr. Brydges the leſſees 
in April 1744 filed a bill in the exchequer againſt Mr. and 
Mrs. Brydges and Barnaby Carroll, controverting Mr. Brydges's 
right to the £3700. and praying an injunction to ſtop Mr. 
Brydges from proceeding with his actions at law for the money. 
When I come to the argument of the caſe, I ſhall particu- 
larly obſerve on each of the groundleſs allegations and weak | 
excuſes, on which this interpoſition of equity was ſolicited. f 
Here therefore I ſhall only ſay, that the anſwer of Mr. and 
Mrs. Brydges to this injunction bill contained the moſt fatis- 
factory explanation of the frivolouſneſs of the objections to 
Mr. Brydges's demand; that the quantum of arrears from the 
Carrolls, which the injunction bill endeavoured to leſſen, muſt 
from the ſituation of the parties have been made out by Walter 
Stephens himſelf ; and that the ſuppoſition of Barnaby Carroll's 
diſputing the quantum of arrears muſt have been a mere feint 
to give color to the bill, he having been for years driven off 
the field by proceſſes of contempt, and the leſſees under one 
of thoſe proceſſes having had actual poſſeſſion of the manor of 
Villiers for above a year before the time the leaſe for lives was 
granted, inſtead of waiting for the expiration of his ſecond term 
of years to which 0 otherwiſe muſt have ſubmitted. 


reer. 


In January 1746 cher of the three lives in the leaſe from 
Mr. and Mrs. Brydges dropped by the death of one other of 
the original leſſees; namely by the death of Mr. Walter Ste- 
phens, by whoſe addreſs, whilſt he was receiver of the eltate 
to and enjoyed the confidence of Mr. Brydges, the leaſe for 


lives had been obtained. 
Br 


4 
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By this event a ſecond fine of { 500. became. due to Mr. 
Brydges: that is, on the ſuppoſition that the covenant of re- 
newal was to have effet, notwithſtanding the lapſe of the pro- 
per time, which from the groſs neglect of the ſurviving leſſees 
on the dropping of the firſt life had now exceeded almoſt five 
. years ; and that Mr. Brydges had choſen to waive taking advan- 
tage of a laches ſo long continued, and ſo highly aggravated by 
tlie reſiſtance of his right to the £ 3700. 


Bur even this ſecond death produced no change of conduct 
towards Mr. Brydges from the leſſees of the manor of Villiers. 
Inſtead of paying the £3700. ſo incontrovertibly due to Mr. 
Brydges, or propoſing to pay the two fines of £500. and to 
have a renewal, Mr. William Carden, the only ſurviving ori- 
ginal leſſee, with the repreſentatives of his two deceaſed part- 
ners, amended their injunction bill againſt Mr. and Mrs. Brydges, 
without one word either about the two fines, or about a renewaL 
This new provocation was . * Mr. Brydges in 


May 1747. 
Ar length Mr. Brydges himſelf died. This event happened 


in May 1751, when a continuance of the involved ſituation of 
his Irith eſtate left as little proſpect of a ſettlement with his leſ- 
ſees, as there was in 1743 when he firſt reſorted to the extre- 
mity of ſwing them. The £1964. agreed to be paid in 1730, 
with an intereſt of above twenty years, not only ſtill remained 
unpaid by the leſſees; but ſtill continued to be controverted 
without a color to juſtify it: and though now the laches as to 
the fines of renewal had been perſevered in for fen years, yet the 
leſſees had not hitherto deigned to take the leaſt notice of either 
of the fines, or to give the moſt diſtant hint of any intention to 
renew. 


By the death of Mr. Brydges his widow Mrs. Brydges 
became tenant for life of the manor of Villiers under the 
Imitation: of her marriage ſettlement in 1712 ; and as Mr. 


Brydges 
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Brydges died without iſſue, and the mother of the preſent 
duke of Chandos had been dead. ſome time, and his father. 
under an agreement executed by a Britiſh a& of parliament in 
1745 had waiyed his remainder for life, the. preſent duke, 
then marquis of Carnarvon; became tenant in tail male in 


remainder immediately expectant on Mrs. Brydges's eſtate for: 
life. 


Mx. BR VDGES's death, therefore, was an event of no ſmall 
importance to the leſſees of the manor of Villiers. From Mrs. 
Brydges, perhaps, they might expect ſome favor, notwithſtand- 

ing. their paſt ſyſtem of. obſtinate miſconduct : becauſe, as ſole 
acting executrix. of her huſband, and as being therefore mate- 

rially intereſted to increaſe his perſonal eſtate, it might be con- 
venient to her to compromiſe the matter with them, if they 
could. at. laſt be prevailed upon to pay the old debt of {1964. 

with its intereſt of above twenty years, and alſo the money due 

in reſpect. of the two fines of renewal which had been ſo long, 
unpaid. But the preſent duke of Chandos had not a like in- 

tereſt to influence his conduct, or to move him into any com- 

pliances for the accommodation of the then leſſees of the manor. 

of Villiers. His intereſt was of a different kind. Underſtood 
in any. degree, however imperfect, . it could not but render him 

very averſe to binding the inheritance with a perpetual leaſe, 

which had been already found ſo highly profitable to the leſ- 

- ſees, in confequence of the rent's falling ſo very ſhort of the 

real annual income of the eſtate, and ſo very diſadvantageous to 

the perſon finally intitled-to the inheritance. Had the real value 

of the property been as well known to the preſent duke as it 

now is, and had he not been then a ſtranger to a material part 

of the tranſactions before related, it muſt have been a certainty, 6 
that he would immediately, ſtrive to defeat a leaſe fo injurious to 
his rights and intereſts.. 


From the conduct of the leſſees ſome time after the death. 
af Mr, Brydges, it . hems, as if they were. not altogether. 
unobſeryant. 
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unobſervant of the change of their ſituation by that event. 80 
much at leaſt I infer from their manner of proceeding about a 
year after Mr. Brydges's death. For in May 1752 Mp. Carden 
the ſurviving leſſee, and the repreſentatives of the two deceaſed 
leſſees, revived the bill originally brought againft Mr. and Mrs. 

Brydges ; and by the revived bill, not ML made the deaths of 
Mr. Richard Deſpard and Mr. Walter Stephens and the ſettlements 
by Mr. Brydges on the Chandos family a part of the caſe by 
way of ſupplement, but prayed a renewal according to the 
covenant in the leaſe for lives, nominating two new lives for 
that purpoſe, and tendering the two fines. of £ 500. with ſuch 
intereſt as the court ſhould appoint. At the time of this bill, 

of revivor and ſupplement, James the firſt duke of Chandos 
had been dead ſeveral years; and the plaintiffs being apprized 
of the ſettlement made by him in purſuance of the marriage 
articles of the preſent duke's father then become duke of Chan- 
dos, made both him and the preſent duke, then only marquis 
of Carnarvon, parties. As to the preſent duke's mother, to 
whom the ſame ſettlement limited a remainder for life in the 
manor of Villiers as a material part of her jointure, ſhe had 
been dead ſome time, and therefore was entirely out of the 
caſe. In this bill of revivor and ſupplement there are two 
things very deſerving of notice. — One is the feeble manner of 
accounting for not claiming to renew within the fx months 
limited by the covenant of renewal. The only apology, which 
the bill attempts to make for one laches of ten years and another 
of above four years, is there having been ſuch a variety of con. 
teſts about the property: as if conteſts growing from the miſ- 
conduct of the leſſees, was to be juſtified by that very miſ- 
conduct; and as if conteſts about other points had taken from 
the leſſees the power of claiming a renewal and tendering tha 
proper fines. Such apologies are of a never ceaſing nature; 
for, if received, it muſt ever be in the power of leſſees to make 
a ground for them, by breaking the terms of their leaſe, and 
ſo forcing the leflors into continual litigation for the vindica- 
tion of their rights. Beſides, the very conteſts, which were 


thus 
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thus reſorteil to as reaſons for having been ſilent ſo many years 
on the ſubje& of renewal, ſtill continued, without any abate- 
ment in the ſpirit of them; and therefore upon the ſame prin- 
ciple the leſſees, to preſerve their conſiſtency, ſhould till have 
Poſtponed all thoughts of renewal. — The other thing, obſerv- 
able in the 'bill of revivor and ſupplement, is the manner in 
which the leſſees thus early avowed their deſign to take advan- 
tage of the unregiſtered ſettlements by Mr, Brydges prior to the 
Jeaſe for lives. The unregiſtered ſettlements were three in 
number, Mr. Brydges's marriage ſettlement having that defect 
equally with the two ſettlements in favor of the firſt duke of 
Chandos; and if Mr. Brydges had left iſſue male by his lady, 
the leſſees would have been forced to ſhelter themſelves by a 
denial of all the three ſettlements. But the want-of iflue male 
by Mrs. Brydges gave a ſeeming advantage to the leſſees; for 
the terms of their leaſe neceſſarily implied that there was ſome 
ſettlement in being when the leaſe was taken; and it was an 
accommodation to themſelves not to deny notice of the ſettle- 
ment of 1712, becauſe except on the ſuppoſition of notice of 
ſome particular ſettlement to ſatisfy the implication of their 
leaſe, the original leflees would neceſſarily have been affected 
by a conſtructive notice of all the three unregiſtered ſettlements. 
This new bill, therefore, artfully confined the denial of notice 
to the two ſettlements, under which the firſt duke of Chan- 
dos's title commenced. At the fame time, leſt notice of Mrs. 
_ Brydges' s marriage ſettlement of 1712 ſhould tend to fix the 
leſſees with notice of the ſettlement on the firſt duke of Chan- 
dos, and ſo finally prove a diſadvantage, the new bill was cau- 
tiouſly ſilent about notice of the ſettlement of 1712 ; the mean- 
ing of this clearly being, to reſerve to the plaintiffs the right of 
denying or avowing notice of that deed, as in the future pro- 
greſs of the controverſy ſhould be found, moſt compatible with 
the intereſt of the leſſees. 


| In reſpect to the anſwers to this bill of revivor and ſupple- 
ment, uot only the preſent duke's father and the preſent duke 
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in their anſwers, but alſo Mrs. Brydges in her anſwer, impute 
neglect to the plaintiffs in ſo long poſtponing to claim a re- 


newal. But in other parts of the ſame anſwers there was a 


very material difference. The preſent duke's father, as he had 
parted with his remainder for life, and therefore had no longer 
any immediate perſonal intereſt in the manor of Villiers, nei- 
ther objected to nor acquieſced in the claimed renewal. Mrs. 
Brydges, who had the immediate intereſt as tenant for life, and 
both on her own account and the perſonal eſtate of her huſ- 
band was anxious to have the arrears of fines for renewal and 
for rent cleared, was induced to waive her right of objection to 
a renewal ; and therefore, though ſhe imputed laches to the 
plaintiffs, and in one part of her anſwer ſubmitted whether ſhe 
was ' bound to renew, yet ſhe at the fame time qualified and in 
fact waived the objection, by declaring in a ſubſequent part of 
her anſwer, that ſhe was willing to renew upon ſuch terms as 
the court ſhould think fit. But the preſent duke of Chandos, who 


en account of his title to the inheritance of the manor of Villiers, 


was fo materially intereſted to exonerate the eſtate from a conti- 
nuance of the leaſe for lives, not only charged it to the default 
and negle& of the leſſees that new lives had not been added, but 


went farther, and ſubmitted to the court, whether he was 


 <-q0bliged to renew, or to join in the renewal.“ This was cer- 


tainly ſufficient: to reſerve to the preſent duke a right of con- 
teſting the renewal ſo far as he was concerned. But his grace, 
who had only recently attained twenty-one, was then but im- 


perfectly acquainted with the title to- the manor of Villiers; 


and more eſpecially was. ignorant of the evidence; or which he 


now relies, to prove, not only the notice which the original 


leſſees had of the ſettlements on his grandfather before and 


when they obtained the leaſe for lives, but alſo their impro- 


per conduct in procuring that leaſe. Had the duke been as 
well inſtructed with the particulars, as he beeame ſome years 


after the death of Mrs. Brydges, when Mr. Porter's information 


of the notice and: letters of Walter Stephens were communi 
cated to the duke, it is probable, that his manner of objecting 
| | to 
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to a renewal in the firſt inſtance might have been more ſtrongly 
pointed. 


To theſe anſwers of Mrs. Brydges the preſent duke's father 
and himſelf, the leſſees of the manor of Villiers replied ; 
after which witneſſes were examined, though it ſhould be re- 


membered, that neither the preſent duke nor his father entered 
into any. proofs, 


PuBLIiCAT1oN being paſſed the cauſe came on for hearing 
the 12th of February 1756, and again the 6th of May in the 
ſame year. On the latter day a decree was pronounced ; and 
as Mrs. Brydges the tenant for life in poſſeſſion had in her an- 
{wer conſented to renew, the.court of exchequer could not 
but decree a renewal, which, under the then circumſtances, 
and fo far as reſpected Mrs. Brydges herſelf, was in truth quite 
of courſe. Accordingly it was decreed, that the plaintiffs were 
intitled to a renewal, But this was declared to be on the 
* foot of the covenant for a renewal!” in the leaſe from Mr. 
and Mrs. Brydges in November 1729; and there was no di- 
rection, that either the laſi duke of Chandos or the preſent duke 
ſhould join in a renewal. In order alſo to adjuſt the terms of 
renewal the decree referred it to the remembrancer of the court 
to audit and ſtate an account between the plaintiffs and Mrs. 
Brydges, of what was due to her for rent and arrears of rent 
and for fines and intereſt of fines. It was alſo farther directed, 
that the remembrancer ſhould take an account of what lives 
had fallen and when, and that he ſhould charge a fine for re- 
newal at the end of every ſeventh year to be computed from 
the end of ſix months after the fall of each life, with intereſt. 
The remainder of this decree confiſted, principally, of a di- 
rection, that the remembrancer ſhould take an account of what 
was due, for principal and intereſt on the bond, which was 
given to Mr. Brydges by the original leſſees in the leaſe of the 
24 of November 1729 for ſecuring the (1964. remainder of the 
arrears from Barnaby Carroll and for the other purpoſes allo 
mentioned i in the condition of that bond, However it ſhould 
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be obſerved, that as to Barnaby Carroll, who was one of the de- 


fendants in the cauſe, he having ſtood out all. the uſual. 
proceſſes of contempt and never appeared, the decree directed, 
that all the matters ſtated in the bill ſhould as againſt him be 
taken as confeſſed, This I only take notice of to confirm what 
I have already expreſſed, that he was made a party, merely as a 
matter of convenience, and for the ſake of giving eolor to ſome. 
of the excuſes made by the plaintiffs for their ill treatment of 
the late Mr. Brydges, and not on account of Carroll's 7 
claiming-any further ooncern in the buſineſs, _ 


IT is alledged by the perſons now: claiming as: leſſees of tlie 
manor of Villiers, that in May. 1756, about. the time of the: 
before- mentioned decree, which was pronounced. the 6th of 
that month, Mrs. Brydges actually agreed by. parol with. Wil- 
liam Carden, the ſurvivor of the three original leſſees, and the- 
reprefentatives of the two others of them, to add two new. lives: 
in conſideration of (1300. and that on this verbal agreement: 
Mrs. Brydges actually received by her agent in Ireland Croften. 
Warren the £1360. Alſo in proof of this allegation the now. 
plaintiffs in equity. rely, not: only on the ſpecial verdict, which 
fo finds the facts; but alſo on the evidence given for them in- 
the preſent. equity cauſe by Mr. Andrew Malie, who in.1756 
was and till or near the time of his death ſince the trial of the 
duke's ejectment in 1777 continued law agent for the leſſees of 


the manor ef Villiers. On the other hand the duke of Chan- 


dos, though he admits, that Mrs. Brydges did receive the 
£1300, about December 1756, controverts its being any thing 
more than a payment on the general account of money due to 
Mrs. Btydges, both as acting executrix of her huſband and in 
her own right, for arrears of rent due from the leſſees, in- 
cluding the £1964. which the original leſſees had.covenanted. 
to pay in 17 30 to clear off the arrear from Barnaby Carroll, 
but which was vexatiouſly. controverted by the bill on which 
the decree- of renewal was obtained, and with an intereſt for 


above twenty-fix years. ſtill. remained a. debt to the eſtate of 
Mrs. 
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Mrs. — * huſband: Notwithſtanding alſo the ſpecial ver- 
dict, and the evidence of Mr. Malie, I ſhall in the courſe of 
arguing the caſe Have occaſion to ſhew,, that ſuch an agreement” 
to renew on payment of £ 7300: is not only unſupported by the 
written receipt given for that ſum by. Mrs. Brydges's law agent 
Mr. Croften- Warren, which is filent about any ſuch agreement, 
but on various other accounts is very incredible. At the ſame 
time I ſhould add, I do not know, that much will turn in the 
cauſe on this matter, or that the plaintiffs would gain much 
even by having it conceded to them. 


Bor whatever the fact was, as to the occaſion on which the 
payment of { 1300. was made to Mrs. Brydges, and whether it 
was made on account generally as the duke contends, or it 
was a ſpecial conſideration for granting a renewal as is inſiſted. 
en the other: ſide ; certain it is, that the leſſees ſtopped ſhort 
with paying the £1300. and having paid that ſum did not think 
fit, either to call for a renewal in execution of this alledged 
agreement, or to come to any ſettlement of accounts with Mrs, 
Brydges ; though excluſive of the large arrears of rent, there- 
ſtill remained due to her as ſole acting executrix of her huſband 
the (1964. which had been due ever ſince 1730, and conſti- 
tuted fo material a part. of Mr. Brydges's inducements to grant: 
the leaſe of the 2d of November 1729+ 


' AFTER a continuance of this unſettled ſtate of accounts be- 
tween the leſſees and Mrs. Brydges for about four years, this 
new laches on the part. of the leſſees was followed with the 
death of Mr. William Carden, the ſurvivor of the three original 
leſſees and lives; for it-is agreed, that he died the 2othof June- 
1760, and ſo it. is found by the ſpecial verdict, 


WI Truour doubt this event well deſerved the attention of 
thoſe. claiming title to the renewable leaſe for lives: the fact 
being, that the renewable leaſe for lives legally expired on the 
death of William Carden; and that, without a renewal to revive 

the 
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the legal intereſt of thoſe deriving under that leaſe, their con- 
nection with the manor. of Villiers as leſſees was in ſtrictneſs of 
law at an end. 


Bur though theſſituation-of the leſſees was become thus cri- 
tical, they ſtilL acted in breach of thoſe engagements, on which 
by the expreſs terms of their leaſe their right of renewal was 
made to depend. They again ſuftered the fix months pre- 
{cribed by the leaſe for renewal to paſs without naming a new 
life or tendering a fine of renewal or even ſo much as taking 
the leaſt notice of this death: and as if regardleſs, how much 
this new laches was aggravated, they continued their ſilence 
towards Mrs. Brydges about.the renewal on the two lives which 
had . before dropped, ſtill obſtinately declining that ſettlement 
of accounts.and thoſe payments, without which, neither undee 
the decree of renewal, nor even under the alledged parol 
agreement with Mrs. Brydges, could ſhe be compellable to 
grant a new leaſe for lives in continuation of the now expired 
old one. 

Tu us unceaſingly oblivious, as well of the covenants and en- 
gagements on the faith of which the leaſe for lives had been 
originally obtained, as of the decree of renewal which the in- 
tereſts and conſent of Mrs. Brydges had permitted to be made 
againſt her, the leſſees at length nearly completed their mea- 
ſure of injuſtice, by ſuffering the laches on dropping of 
the laſt life in their leaſe to extend even beyond the life of 
Mrs. Brydges. That lady died the 21ſt of January 1763. But 
at her death the account of arrears due from the leſſees to 
ber both in her own right and as acting executrix of her 


huſband was unſettled ; — the ſum of £1 964. part of the ori- 
ginal price for the leaſe of the 2d of November 1729, and as 


ſuch covenanted to be paid in 1730, was ſtill unpaid ; — the 
renewal on the two lives of the leaſe, which firſt dropped, was 
ſtill unſolicited ; — the decree of renewal, though-it had been 
made near ſeven years, was {till neglected ; and all application 
| | for 
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for a 'renewal on the third life, which had now been dropped 
above #wo-years beyond the proper time, was {till declined, and 
zs it ſeems with a concealment of ſuch death from Mrs. Brydges: 


Ar any time the death of Mrs. Brydges would have been a 


ſerious matter to the leſſees of the manor of Villiers. She was 


the ſurvivor- of the: tenants for life, . who had granted the re- 
newable freehold leaſe. Whenever there fore her eſtate de- 
termined, it muſt have brought forward of courſe the criſis, at 
which it was to be ſeen, whether that leaſe would be-acquieſced 
in as valid by thoſe to whom the family ſettlements had limited 
the inheritance.” But under the circumſtances; into which the 
leflees had by their own miſconduct brought their title, when 
Mrs. Brydges's death actually oecurred, there was ſuperadded 
to the original and unavoidable defects of the leaſe tor lives 
ſuch an abundance of new exceptions to it, that its validity could 
not well have been put to the teſt at a more unfavorable ſeaſon ; 
ſo much ſo, that the right of renewal under the leaſe for lives, 
conſidered as a binding and unimpeachable conveyance to thoſe 
in remainder, was become ſcarce leſs diſputable, than the right 
to make ſuch a leaſe, 


Nox did the'condutt'on the part of the leſſees of the manor of 
Villiers, when they were informed of Mrs. Brydges's death, 
ſhew any ignorance of the increaſed feebleneſs of their title. 


Some time was requiſite, for forming a plan of conduct adapted 
to ward off the attacks to which the leſſces were liable, as well 
through the perſonal repreſentatives of Mrs. Brydges the late 
tenant for life of the manor of Villiers, as through the preſent 
Duke of Chandos, who by her death was become intitled to the 
immediate poſſeſſion of an eſtate of inheritance. From the 
Duke of Chandos they had to expect an impeachment of their 
title to the poſſeſſion of Villiers manor, and the overthrow of the 
leaſe under which they claimed. From Mr. Moreland and 
Mrs. Hurlock, who were Mrs. Brydges's executors, the leflees 


had to fear, not only ſuits to recover the arrears and monies due to 


her 
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her eſtate and her late huſband's, but what was far more important 
to the leſſees, a conjunction of intereſts with the Duke of Chandos, 
and in conſequence of it ſome material information to and in aid 
of the Duke in controverting both the leaſe and the right of 
;renewal, 


To encounter the dangers to be apprehended through theſe 
different channels, it was determined after a pauſe of ſome 
months, to adopt ſuch a line of conduct, as ſhould be beſt calcu- 
lated to .conſalidate with their own intereſts the advantage of 
Mrs. Brydges's executors, and at the ſame time gradually to lead 
the Duke of Chandos, before he became fully apprized of the 
nature of his title, into ſuch an acquieſcence in the leaſe for lives, 
as ſhould render all future impeachment of it at leaſt difficult, if 
not wholly impracticable. 


In order to effectuate both of theſe views, it was determined 
about February 1764, that Mr. James Stephens and Mr. Richard 
Warburton Carden, two of the claimants under the leaſe for 
lives and alſo plaintiffs in the preſent equity ſuit, with their law 
agent Mr. Malie, ſhould go to England. 


Two or three months after their arrival in England they re- 
ceived intelligence through Lord Rodney, then Sir George 
Brydges Rodney, of an act done by Mrs. Brydges in relation to 
the leaſe for lives, which might prove of great advantage to their 
claims: namely, that, about eight months after the decree of 
renewal in 1756, the farm of an inſtrument or label of renewal 
for two new lives had been prepared; that this inſtrument of 
renewal had been cealed an delivered by Mrs. Brydges in the 
preſence of Lord Radney's brother Mr. James Rodney Mr. 
Richard Moreland and another witneſs ; that it had been depo- 
ſited for ſafe cuſtody with Mr. Mareland the agent of Mrs. 
Brydges in England and afterwards one of her executors ; and 
chat it was ſtill in his hands, 


UVron 
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Ur this intelligence Mr. Malie, and the two plaintiffs, who 
had accompanied him into England, immediately opened a ne- 
gotiation with Mr. Moreland and the other executor of Mrs. 
Brydges, for obtaining the poſſeſſion of this inſtrument of re- 
newal, which had hitherto been ſo carefully kept from the 
knowledge of thoſe to whom the renewal was profeſſed to be 
made. The reſult was an almoſt immediate ſettlement of ac- 
counts with Mrs. Brydges's executors on the one hand, and their 
delivery of the label of renewal into the hands of Mr. Malie for 
the benefit of his clients the leſſees on the other hand. The 
balance due to Mrs. Brydges's executors from the leflees was 
ſettled at £4573 : 15 : © excluſive of another ſum of 610: 5: 6 
which the leſſees agreed to pay to Mrs. Brydges's executors on 
ſome other account. How rapidly theſe . accounts after a delay 
of years were at laſt adjuſted, appears from this; that Mr. Malie 
did not ſee the label of renewal till the 5th of May 1764, and 
yet the releaſes executed on ſigning the ſettled account are dated 
the 14th of May in the ſame year. Thus in a moment vaniſhed 
all thoſe objections of the leſſees to the claims upon them under 
their leaſe, though during the lives of Mr. and Mrs. Brydges, or 
in other words during a courſe of above thirty years, the fame 
claims had been ſo reſiſted as prevented all ſettlement of accounts. 
The manner alſo of ſecuring the payment of the balance on this 
ſettlement of accounts was particular ; for, not only bonds were 
given by the leſſees, but they mortgaged to Mrs. Brydges's exe- 
cutors the leaſe and renewal, to which the accounts related, as 
the principal ſecurity for the balance due upon them. Thus by 
a ſtroke of deep policy on the part of the leflees, their intereſts 
and thoſe of Mrs. Brydges's executors were conſolidated into one 
common cauſe againſt the duke of Chandos, and Mrs. Brydges's 
executors became pledged to ſuſtain the leaſe for lives and renewal 
qr his grace almoſt equally with the leſſees themſelves, 


Tus label of renewal having been thus purchaſed out of the 
hands of Mrs. Brydges's executors, Mr. Malie and the two 


cr with him in England next proceeded to put their affairs 
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on a good footing with the duke of Chandos. To, accompliſh 
this, it was their intereſt to avoid all preſent explanations of the 
title of the leſſees as much as poſſible, and to act with the duke 
as if their continuance as tenants of the manor of Villiers was 
quite a matter of courſe. Accordingly they had ſcarce ſettled 
with Mrs. Brydges's executors, before they approached the duke 
of Chandos in a manner, which could not but induce his grace 
to ſuppoſe, that the leſſees had no buſineſs to trouble him with, 
beyond paying ſome rent to him immediately, and giving reſpect- 
ful aſſurances of punctuality in their future payments. Even 
the conteſt, which the leſſees had for ſo many years carried on 
with Mr. and Mrs. Brydges ſucceſſively, was made ſubſervient 
to the views of the leſſees; for the duke was informed generally, 
that Mrs. Brydges had in her lifetime executed a renewal, that 
it had now been delivered to the leſſees, and that they had ſettled 
all differences with her executors. As to the death of Mr. William 
Carden the laſt of the lives in the original leaſe, though he had 
now been dead almoſt four years, and Mrs. Brydges's renewal 
did not extend to the dropping of this life, and the renewal upon 
it conſequently could be ſought for only from the duke of 
Chandos ; yet it was not deemed proper, either by Mr.. Malie, 
or the two plaintiffs who accompanied him to England, to take 
the leaſt notice of any want of renewal on account of Mr. 
William Carden's death. That event was indeed of ſome con- 
ſequence to the leſſees; becauſe they had already neglected to 
claim a renewal and do the neceſſary acts for-intitling themſelves 
to one for above three years beyond the time preſcribed by the 
covenant of renewal ; and therefore to continue this new laches 
was running ſome riſque, But the leflees ſaw, that there would 
be ſtill greater danger to their intereſts, if they had ſo ſoon 
claimed a renewal from the duke of Chandos. They could not 
reaſonably propoſe a reuewal to his grace without producing 
Mrs. Brydges's label of renewal (4), the imperfection of which 

they were conſcious could not ſtand the teſt of inſpection from 


4) There was no counterpart of this label, nor was the duke privy to the contents of 
it till the plaintiffs filed their bill in 1769. 
| | | his 
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his grace's lawyers. Such a propoſal alſo might have haſtened 
the duke into an inveſtigation both of their and his own title ; 
and it was more convenient to the leſſees to poſtpone all 
temptations to ſuch enquiries, till the duke of Chandos had 
been won into acceptance of rent and other acts capable 
of being miſconſtrued into a confirmation of their title and a 
waiver of his own rights, 


AFTER this faſhion and by ſuch artifices and management, 
the preſent duke of Chandos, — before he had conſulted with 
counſel on his title, — before he became poſſeſſed of the letters 
of Mr. Walter Stephens, which ſhew what artifices had been uſed 
to gain the original leaſe for lives, — before he was poſſeſſed 
of Mr. Porter's evidence of the expreſs notice the original 
leſſees had of the unregiſtered ſettlements which were the duke's 
title, —before he or any perſon for him had ſo much as ſeen 
Mrs. Brydges's label of renewal, or knew the circumſtances 
attending it, which have fince produced a folemn judgment 
againſt its validity, — laſtly, before the duke knew, that the yearly 
value of the manor of Villiers much more than quadrupled 
the rent of { 2000. a year reſerved by the leaſe for lives: —— 
I ay, that under all this variety in want of information of facts 
the moſt material to the duke's claims, and with all this want of 
legal advice to aſſiſt his judgment, and under the influence of 
all theſe arts ſo practiſed to ſurpriſe him, his grace was firſt 
hurried into an acceptance of rent from the leſſees of the manor 


of Villiers. 


Tux firſt payment accepted from the leſſees by the duke 
was £1000. for the firſt half year's rent after Mrs. Brydges's 
death ; and at the time of this payment ſo unconſcious was the 
duke of any defect of title in the leflees, that he on this oc- 
caſion, which was the only time of the duke's ever ſecing any 
of the leſſees or their agent Mr. Malie, appears to have actually 
congratulated them on having ſettled with Mrs. Brydges's 
executors and obtained her inſtrument of renewal from them. 
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Nor is the time of this firſt payment of rent to the duke a little 
remarkable; the receipt actually bearing date the 14th of May 
1764, which is the very day, oh which the ſecurities given by 
the leſſees to Mrs. Brydges's executors, as the price for parting 
with her renewal, are dated. Thus, by the {ſkill and contri- 
vance of Mr. Malie and his clients, obtaining the poſſeſſion 
of Mrs. Brydges's renewal, and ſurprizing the duke into an act 
liable to be interpreted an acquieſcence in its validity, were 
made to follow each other fo inſtantaneouſly, as almoſt to ſeem 
one and the ſame tranſaction. It ſhould alſo be remembered, 
that the receipt ſigned by the duke for this firſt payment was 
framed by Mr. Malie as a precedent for future receipts, and that 
it untruly deſcribes James Stephens as one of the leſſees, whereas 
at that time he had no intereſt or at leaſt no preſent intereſt in 
the leaſe. 


Tr1s firſt payment of rent to the duke of Chandos was 
followed by a ſucceſſion of payments of rent for about four 
years, and by ſome other acts, which the plaintiffs wiſh to ſtrain 
into a confirmation of their title, but which I ſhall poſtpone 
ſtating or obſerving upon till I come to the argument of the 
caſe. The: laſt rent accepted by the duke from the leſſees 
was on the 14th of October 1767 ; and it was a half year, 
which became due the 1ſt of November 1766 old ſtile. 


Bur ſome time after this laſt acceptance of rent, the duke of 
Chandos thought fit no longer to act towards the leſſees of 
Villiers as his tenants; for in the latter end of the year 1767 
the leſſees firſt declined, and afterwards refuſed, to ſhew their 
pretended renewed leaſe to his grace's Engliſh ſolicitor Mr. 
Tomkinſon ; and this led to an inveſtigation into the title of 
the leſſees, in conſequence of which the duke at laſt found, 
that the renewable leaſe for lives had been unduly obtained 
from Mr. and Mrs. Brydges ; that the original leflees took the 
leaſe with the moſt expreſs and complete notice of the three 
unregiſtered ſettlements, which diſabled Mr, and Mrs, Brydges 
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from granting any ſuch leaſe; that the covenant of renewal was 
not binding on him; that the ſuppoſed rene wal by Mrs. Brydges 
was a mere nullity; that he had been deceived in the repre- 
ſentation of the renewal's being an effectual and operative deed, 
and otherwiſe betrayed into acceptance of the leſſees as his 
tenants; and finally that the leſſees were not only without any 
legal title to the poſſeſſion of the manor of Villiers, but were 
in truth improper objects of relief from a court of equity. 


Uron ſuch a view of the caſe, and when the duke found, 
that the leſſees were holding the eſtate of Villiers at a rent 
much above £6000. a year leſs than the real value, it was not 
poſſible, that he ſhould heſitate about putting their title to the 
teſt. Accordingly the duke about October 1768 gave notice 
to the leſſees and others claiming under them to quit the manor 
of Villiers ; and as notwithſtanding this notice, they ſtood upon 
their title under the original leaſe for lives and alledged renewal 
of it by Mrs. Brydges, he brought an ejectment in the king's bench 
to recover the poſſeſſion. 


SoME years paſſed before the ejectment came to a trial; 
the chief cauſe of which delay was the inſtitution of the preſent 
equity cauſe by the leflees, who in January 1769 filed their 
bill in the exchequer to reſtrain the duke from proceeding at 
law. 


Bur in May 1777, the ejectment was tried at the bar of the 
king's bench, and a ſpecial verdict was found for the purpoſe of 
having the moſt ſolemn and concluſive judgment upon the title 
at law. 


So much difficulty, however, was there in reducing the 
minutes of this verdict into form, and ſo greatly did the parties 
differ upon this matter, that ſeveral years paſſed, before the 
ſpecial verdict was adjuſted ; and in conſequence of this long 

delay 


— 
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delay the ſpecial verdict did not come on for argument till 
Michaelmax term 1783. 


TRE ſpecial verdict was argued in two different terms; and in 
Eaſter term 1784 the court of king's bench gave judgment for 
the duke of Chandos. In this judgment the court was unani- 
mous ; and from the manner in which the different judges ex- 
preſſed their reaſons, it appeared, that they conſidered the 
alledged deed of renewal by Mrs. Brydges, on which the leſſees 
fo confidently relied, as a void leaſe and a mere nullity, and as 
ſuch incapable of being made good by the duke's acceptance of 
rent or any of the other acts tending to confirmation found in 
the verdict. 


Ar firſt the plaintiffs were, or ſeemed to be, ſo diſſatisfied 
with this judgment of the king's bench, that they brought a 
writ of error. But ſeeing no proſpect of obtaining a reverſal of 
it, they have thought fit to rely wholly on their equitable pre- 
tenſions, and to abandon their writ of error: for they are now 
abſolutely and finally excluded from all benefit of a writ of error 


by the condition of the laſt order for continuing the injunction 
in the equity cauſe ; that order granting an injunction to the 
plaintiffs until the hearing, on the expreſs condition of their 
conſenting to withdraw their writ of error and not to bring any 
other, and of ſpeeding their equity cauſe. 


POINTS 


IN THE EQUITY SUIT ABOUT VILLIERS IN IRELAND. rgu 


POINTS OF THE EQUITY CAUSE 
STATED AND ARGUED. 


THOUGH when I entered upon the foregoing narrative of 
the principal facts of the cauſe, I foreſaw, that the multiplicity 
of tranſactions neceſſary to be explained would force me into a 
wide field; and that ſo pointed a view of the caſe, as I pro- 
poſed to give, would require my blending with moſt of the nu- 
merous facts much occaſional remark : yet I really did not ex- 
pect to be carried into ſo very extended an account of the cauſe. 


HowzEv ER I do not feel myſelf altogether called upon to apo- 
logize for this extraordinary length of the narrative. Had I-not 
ſo treſpaſſed upon the patience of thoſe to whom I addreſs my- 
ſelf, I am perſuaded, that my labours, to eſtabliſh a due con- 
nection of the material facts, and to extract their true ſpirit 
and color, would upon any leſs ſcale have been altogether vain 
and fruitleſs; and that my anxiety, to raiſe the true points of 
the preſent equity cauſe, and to make the reaſoning upon them 
ſimple perſpicuous and forcible, would have been wholly diſap- 
pointed of its aim. By this remark I do not mean to have it 
underſtood, as if I had really accompliſhed nearly all that I have 
had in view, or that others entruſted with the ſame materials 
might not have made a very ſuperior uſe of them. What I 
would wiſh to convey, ſimply, is, that the large and extended 
mode. of ſtating ſo embarraſſed and complicated a cafe, is not 
only. requiſite to its being well underſtood; but, as I hinted in 
the outſet, finally even tends to ſhorten the buſineſs, by re- 


ducing the line and manner of argument upon it into a. far 
narrower 
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narrower compaſs, and rendering a deciſion much eaſier than 
otherwiſe would be practicable. e 

Uyox the facts of the equity cauſe, as I have related them, 
the general queſtion between the leſſees of Villiers and the 
duke of Chandos is no more than this. — Shortly ſtated it is, — 
Have the plaintiffs made out ſuch a caſe upon their leaſe for 
lives, as entitles them to the aid of eguity for enforcing a re- 
newal againſt the duke of Chandos? — Expreſſed more at large 
the general queſtion is, Whether, as it muſt now be admitted, 
that the renewable leaſe of the 2d of November 1729 for lives 
is /egally expired, that the pretended renewal by Mrs. Brydges 
is at law an abſolute nullity, and that the duke is incontrover- 
tibly entitled at /aw to the immediate poſſeſſion of Villiers, 
there is any principle applicable to the preſent caſe, upon 
which a court of equity ought in favor of the plaintiffs to ſu- 
perſede the effect of the duke's egal title, and to revive the 
leaſe for lives by compelling the duke to renew? — The general 
queſtion of equity before the court between the plaintiffs and 
the duke of Chandos, whether confidered according to the 
former or latter of theſe two ways of expreſſing it, is ſubſtan- 
tially and in effect the ſame. 


Ir the plaintiffs can make a title to relief from a court of 
equity againſt the duke's legal and immediate right of poſſeſ- 
fion, they muſt primarily found themſelves on the covenant of 
renewal 1 in the leaſe for lives granted by Mr. and Mrs. Brydges' 
in 1729. Was the covenant of renewal non-exiſting, the 
plaintiffs c. could have no ground to argue upon. 


THEREFORE in behalf of the duke of Chandos I ſhall direct 
my chief attention to the covenant of renewal ; being perfectly 
convinced, that the equitable title attempted to be made out 
by the plaintiffs muſt ſtand or fall, as that covenant ſhall be 
interpreted to bear upon the duke. Whether that covenant 
— have effect upon the duke's legal title is cardo cauſe in 
the 
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the preſent caſe. To extend that covenant to the duke; and 


Having ſo extended the covenant to keep it alive in equity, 


though it is lapſed at law; muſt be the aim of all the argu- 
ments for the plaintiffs. 


Tnvus conſidering the general queſtion, I am inſtantly car- 
ried into a plain and obvious diviſion of argument on the part 
of the duke; for, without the leaſt heſitation, I make two 
points or propoſitions in his favor. 


Tux firſt is, that the covenant of perpetual renewal by 
Mr. and Mrs. Brydges, in the leaſe for lives of November 1729, 
is not binding upon the duke of Chandos. 


Tux ſecond is, that, though the covenant of renewal ſhould 
be conſtrued to reach and bind the duke of Chandos, yet, having 
| Japſed at law, it ought not under the circumſtances of the preſent 
caſe, to be revived by the aid of a court of equity. 


1. 


THE firſt point, which I make for the duke of Chandos, 
would not allow argument, if it had not been neglected to re- 
giſter the firſt two. ſettlements under which the duke claims; 
namely, Mr. George Brydges's two ſettlements on the preſent 
duke's grandfather, one made in 1718, and the other in 1728. 
— Had theſe two ſettlements been regiſtered, when the renew- 
able leaſe for lives by Mr. and Mrs. Brydges of November 1729 
was made, it could not be doubted, but that the covenant of 
renewal in the latter would have been a mere piece of waſte 
paper, as againſt the preſent duke of Chandos: unleſs indeed 
the plaintiffs can ſhew the two ſettlements by Mr. Brydges on 
the duke's grandfather to be gratuitous, and without any good 
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or valuable conſideration; and the duke's grandfather - to. be: 
therefore a volunteer, the untenableneſs of which. conſtruction 


I ſhall hereafter obſerve upon. 


Tux reaſon is, that the title of the duke's grandfather, under- 
whom the preſent duke claims, was: prior in paint ꝙ time to the 
leaſe for lives, as appears from the date of the leaſe compared 
with the dates of the two ſettlements on the firſt. duke of 
Chandos. — It is the neg/e to regiſter: therefore, which, if 
there is a pretence for poſtponing, the preſent duke's title to the. 
leaſe for-lives, creates it. 


Tunis brings on the conſideration, how the preſent duke of 
Chandos can be affected by the proviſions of the 1ri/b regiſter 
act. —a conſideration of the firſt importance to the parties, 
and therefore deſerving to be treated with great form and. 


fullneſs. 


Tux regiſtry of deeds, as I have already noticed, was firſt 
introduced into Ireland by. the Iriſh ſtatute of the 6th Ann: 
chap. 2. which was made in imitation of a like law paſted in 
England three or. four years before: the great difference be- 
tween the two being, that by. the Iriſh act a general regiſtry was 
eſtabliſhed; whereas the regiſtry provided by the Englith act 
was partial, being contined to a particular diſtrict. 


IT is the object of all regiſtries to ſecure for purchaſers. or 


mortgagees of any intereſt in real property: full. notice. of all: 
prior conveyances : and to obtain this object effectually, both: 


the Iriſh and Engliſh regiſtry acts enforce the requiſition of re- 
giſtry, by poſtponing the unregiſtered canveyance to the re- 


giſtered one, 


 AccoRDINGLY the Itiſh. regiſtry act of '6th.Ann, after re- 
quiring that all deeds and conveyances ſhall be regiſtered at the 
public office inſtituted by the act for that purpoſe, enforces. 


compliance, 


1 
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compliance, by enacting, that every regiſtered deed or convey- 
ance ſhall be deemed as good both at law and in equity according 
to priority of time in the regiſtry; and farther, that every deed 
not regiſtered ſhall be adjudged as fraudulent and void, not only 
againſt a regiſtered deed, but againſt all creditors by judgment 
recognixance ſtatute-merchant or ſtatute-ſtaple, which being re- 
corded debts affecting land are in the nature of regiſtered ſe- 
Curites. 


Uron the proviſion thus enforcing the regiſtry of deeds in 
Ireland it is, that the plaintiffs muſt rely to avoid the priority in 
point of time, which the ſettlements of 1718 and 1728 on the 
-duke's grandfather have over the leaſe for lives of 1729: and 
the poſition to be maintained againſt the Duke muſt be, that, by 
the expreſs enactment of the Iriſh regiſtry act of the 6th of 
Ann, thoſe two ſettlements being unregiſtered are fraudulent and 
void, as againſt the leafe for lives, which is a regiftered con- 
veyance. a 


Hers therefore I am to argue againſt thus poſtponing the 
duke of Chandos by an application of the Iriſh regiſtry act. 


I navt a right to do this by contending, that the caſe of 
the plaintiffs is not within the words of the regiſtry act. Their 
leaſe for lives is an expired conveyance-: not only the eſtate 
paſſed by it having determined as long ago as the death of 
William Carden, who was the laſt of the three lives for which the 
leafe was granted, and died in July 1760; but the time limited for 
a renewal by the covenant having alſo run out, as long ago as 
from the end of ſix months after the dropping of the firſt life 


in 1741. 


Ix this view of the cafe, conſidered upon the regiſtry act, 
there is no fubſiſting deed or conveyance for a preference to 
operate upon; and upon the words of the regiſtry act it is the 
ſame now, as if the leaſe for lives had never been made. Had 

i the 
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the duke claimed poſſeſſion of Villiers before the leaſe and co- 
venant of renewal had expired, the words of the regiſtry act 
would in legal ſtrictneſs have reached him, and the want of a 
regiſtry of the two fettlements-on the duke's grandfather would: 
have driven the preſent duke, to ſeek for ſome ground of 
equitable conſtruction to avoid the poſtponement of thoſe ſettle- 
ments to the leaſe for lives. But the regiſtry act was not made: 
to enlarge the operation of deeds and conveyances of lands, by 
extending the duration of the eſtates granted ; and therefore 
when a regiſtered deed has had its full legal effect, and the eſ- 
tate paſſed by it has by reaſon of its. being limited in point of 
time expired, the regiſtry act, ſo far as it relates to ſuch a con- 
veyance, ceaſes to operate from want of ſubject, as if ſuch. an. 
eſtate had never exiſted. Y 


Tux regiſtered leaſe of November 1729 having then had its 
full legal effect, and having been long at an end, viz. ſince 
July 1760, it follows, that the preſent duke of Chandos ſtands 
with the firſt ſubſiſting conveyance on the regiſtry ; for though 
Mr. Brydges's two ſettlements on the duke's grandfather are 
not regiſtered, yet the duke's immediate title, namely under 
his father's marriage ſettlement, is a regiſtered one, and was 
ſo eight months before the lapſe of the firſt life in the renewable- 
leaſe in December 1741. 


Tnus I think it is undeniable, that the plaintiffs are not in 
the common caſe upon the regiſtry act of perſons having a legal 
title by force of a ſubſequent regiſtered conveyance againſt a 
prior unregiſtered one. Indeed their being plaintiffs proves 
their caſe to be otherwiſe: for if under the regiſtry. acts they 
could have gained a priority over the preſent duke of Chandos, 
they would not have been driven into equity, but he muſt have 
appeared as plaintiff in the equity cauſe and they as defendants. 


Tux conſequence from the /aw's being with the duke of Chandos 
notwitk tanding the regiſtry acts is, that the onus of making an 
equitable 
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equitable title is in the firſt inſtance thrown upon the leſſees of 
Villiers; and the duke is not only exonerated from that diſad- 
vantage, but has a right to reſt upon his title at law, till the 
plaintiffs. ſhall eſtabliſh- ſuch a probable ground of equity in 
their favor, as ſhall call upon the duke to controvert it, either 
by denying the equity inſiſted upon, or by rebutting it with an 
equity of ſuperior quality. 


War equity the plaintiffs, thus by their own confeſſion 
deprived of all legal advantage cither under the regiſtry a& or 
otherwiſe, will reſort to, I cannot preſume abſolutely to fore- 
tell. But my mind is incapable of ſuppoſing even for argu- 
ment any kind of equity to found their caſe upon, other than 
this: — namely, that as under the regiſtry acts, their regiſtered 
leaſe for lives, whilſt it ſubſiſted, had a legal priority over the 
unregiſtered ſettlements by Mr. Brydges on the duke's 
grandfather; ſo now, though the leaſe is gone at law, yet 
there ought to be the ſame equitable right of renewal, as if 
Mr. Brydges was himſelf living, or the plaintiffs were contend- 
ing with his heir at law. 


Ta1s ground of equity preſumes the duke to be in the ſame 
relative fituation in reſpect to the plaintiffs, as if he was an 
heir at law to Mr. Brydges. 


Bor there are great differences between the two caſes. An 
heir at law is bound by the perſonal engagements of his an- 
ceſtor, if thoſe engagements are conſtituted as the law requires 
for binding the real eſtate, and ſufficient afſets have deſcended: 
and in imitation of the law equity makes the heir ſubject 
to the ſame relief, as could be had againſt the anceſtor. But 
it is not ſo with purchaſors for a good or valuable conſideration, 
ſuch as the firſt duke of Chandos and his grandſon the preſent 
- duke. For a moment let it be forgotten, that there is a regiſtry 
in Ireland; and then ſuppoſe, that no actual leaſe for lives had 
been granted by Mr. and Mrs. Brydges, and that it had only 


been 
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been a covenant to grant ſuch a leaſe. That ſuch a covenant 
would bind the land in the hands of Mr, Brydges's heir, none 
can deny. But will any perſon converſant with law or equity 
aſſert, that either at law or in equity ſuch a covenant would 
affect a purchaſor for a good or valuable conſideration? In ſuch 
a caſe the covenant could not even affect a purchaſor ſubſequent 
to the covenant, without proof of his having had notice of the 
Covenant at the time of the purchaſe. If this be ſo, why 
ſhould the -covenant to leaſe in the preſent cafe bind the duke 
of Chandos clahning under purchaſe deeds long prior to entering 
into that covenant? 


"Tr1s queſtion muſt force the plaintiffs to contend for an ex- 
tenſion of the regiſtry act beyand the words and exprefs provi- 
ſions of it. For to induce the court to give a benefit to them 
from the negle& to regiſter the firſt two ſettlements on which 
the duke's title is founded, it muſt be argued, that the plaintiffs, 
from the priority their leaſe once had over the duke, ought to 
have it continued; though both that leaſe and the covenant: to 
renew it, are extinguiſhed by the dropping of the three lives 
and the Japſe of time; and though the proviſion of the regiſtry 
act is fully ſatisfied by allowing them to have priority over the 
duke, whilſt the leaſe and covenant for renewal ſubſiſted. But 
before ſuch an extenſion of the regiſtry act is adopted, it ought 
to be well conſidered, whether ſo paſſing beyond the expreſs 
words of the ſtatute will not lead to a conſequence very foreign 
to the ſpirit and defign of the regiſtry act. The title, if the 
plaintiffs had any againſt Mr. Brydges or his heirs beyond the 
terms .of the leaſe and covenant for renewal, depended on 
matter, which could not appear on the regiſtry ; on circumſtan- 
ces and tranſactions paſſing between Mr. Brydges and his leſſees 

> in ſuch a way, as to put the caſe on the ſame footing in reſpect 
to third perſons as if there was no regiſtry. So then to apply 
the regiſtry act, would be giving the advantage of a regiſtry to 
a title neither in fact regiſtered, nor from its nature capable..of. 

"*P recorded. This would be going a * length in con- 


ſtr uction hy 
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ſtruction of the regiſtry acts; becauſe it would be eſtabliſhing a 
preference for a ſubſequent unregiſtered title over a prior unre- 
giſtered ane. Nay, as the circumſtances of the preſent caſe 
are, the court to ſerve the purpoſe of the plaintiffs muſt advance 
ſtill farther, and in effect give a preference to a ſubſequent un- 
regiſtered. title: over a prior one actually regiſtered. 


AT firſt this may ſeem. ſtrange. But compare the ſituation of 
the plaintiffs after the expiration of their regiſtered leaſe with the 
duke's ſituation at the ſame time, and the aſſertion will appear 
well founded; for though the two ſettlements of 1718 and 1728, 
from which the duke's title primarily ariſes, were not regiſtered, 
yet his father's marriage ſettlement of 1734 came upon the re- 
giſtry in April 1741, being eight months before the dropping of 
the firſt life in. the leaſe for lives, and conſequently. before it 
could be known, whether any circumſtances would occur to 
give a title of. renewal to the plaintiffs beyond the time pre- 
ſcribed. by the leaſe itſelf. 


I sHALL now leave it to the plaintiffs to ſurmount this diffi- 
eulty, which ſo ſtrongly oppoſes their claim to priority of title 
on the regiſtry acts: with only this farther obſervation, that 
though there certainly are caſes, in which courts of equity have 
by a free interpretation of the regiſtry acts narrowed the letter of 
them, by taking away a preference unconſcientiouſly gained; 
yet F have not heard of a precedent to warrant extending them 
beyond the letter, and much leſs beyond. the principle of 
them, for the ſake. of poſtponing an innocent. and conſcientious: 
purchaſor.. 


SHouLD, however, the plaintiffs ſucceed. in bringing their 


alledged equitable renewal, though fo extrinfic to the regiſtry, 
and ſo neceſſarily ſubſequent in time to the duke's regiſtered 
legal title, within the benefit of the regiſtry acts; then I ſet up 
againſt their alledged equitable title, oonſtructively made a re- 
giſtered one, a ſettled equitable conſtruction, which is even ſuffi- 
Clent 
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cient to controul a legal preference of title welt hs very 
letter of the regiſtry act. | 


THE equitable conſtruction to which I refer is, that where a 
purchaſor or mortgagee accepts a title with notice of. a prior un- 
regiſtered conveyance or mortgage for à good or valuable confider- 
ation, he ſhall not in a court of equity be allowed to take bene- 
fit of the regiſtry act, ſo far as reſpects the unregiſtered cov 
ance of which * had notice. 


Tuis rule of equity was eſtabliſhed very ſoon after making 
che regiſtry acts both in England and Ireland; and it is too 
current in both countries to be reaſonably queſtioned. If, 
however, caſes ſhould be neceſſary to prove it, the followin g 
caſes may be cited from the printed books. 


BLADEs and Blades before lord chancellor King in 
Eq. Caſ. Abr. 358. — Cheval v. Nicholls before 
the exchequer, Mich. 12 Geo. 1. reported in 1 Stra. 
664 — Hine v. Dodd before lord chancellor Hard- 
wicke 13th March 1741, reported in 2. Atk. 275, 
— Le Neve v. Le Neve before lord chancellor 
Hardwicke 9 December 1748, reported in 3 Atk. 
646. and 1. Veſ. 64. (J) 


Tux foundation of the rule is, that the intent of the re- 
giſtry acts muſt have been to ſecure notice of prior incum- 
brances, not to enable perſons actually having ſuch notice to 
take advantage of it under the regiſtry acts to the injury and 
fraud of third perſons. It was therefore on the ground of 
fraud, that courts of equity firſt interpoſed againſt ſubſequent 
regiſtered deeds, in favor of thoſe of prior date, but un- 


regiſtered, 


(1) See farther, Bedford b. Bacchus 2. Eq. Caf. Abr. 615. Kel. Caf. in Chanc. g. 
and Capper Mſs. Notes A. 1. p. 40. Wrightſon v. Hudſon 2. Eq. Abr. 609. and Mare- 
cock v. Dickins Ambl. 688. or 


Or this rule of equity the duke of Chandos claims to have 
benefit againſt the plaintiffs in the preſent cauſe; but not in the 
common and uſual Way. 


In general notice of a prior unregiſtered title is ſet up in 
equity ro counteratt a legal title under a ſubſequent regiſtered 
deed ; and the party ſo claiming benefit of the notice calls 
upon equity to aſſiſt him againſt ſuch legal title. But that is 
not the caſe of the duke of Chandos. His competitors are 
without any ſubſiſting legal title on the regiſter acts or other- 
wiſe: and if they have any title whatever, it can be only by 
aſſiſtance from a court of equity. The egal title is with the 
duke, notwithſtanding the. neglect to regiſter two of the ſettle- 
ments under which he claims. He therefore wants not the aid 
of equity to repel any legal claim of the plaintiffs: but merely 
reſorts to the equitable rule about notice, to deſtroy an equity at- 
tempted againſt his legal title. Not needing equitable interpoſition 
for himſelf, his claim upon the court is not to do any thing, 
but to leave his title as it ſtands at law. 


Tux duke, thus meaning to guard his egal title by rebutting 
the equity founded by the plaintiffs on the regiſtry acis with another 
equity of a more powerful kind, has inſiſted by his anſwers, that 


the original leſſees of Villiers had full and complete nete, not 


only of the unregiſtered ſettlement of 1712, but alſo of the 
two unregiſtered ſettlements of 1718 and 1728, before obtain- 
ing the regiſtered leaſe for lives of 1729: and therefore that 
the plaintiffs claiming under thoſe leſſees are as much bound in 
equity by thoſe three ſettlements as if they had been actually 
regiſtered. 


WHETHER, therefore, Mr, Walter Stephens and his partners 


Meſſrs. Richard Deſpard and William Carden in the leaſe for 
lives, or any of them, had or had not previouſly to that leaſe 


notice of the three unregiſtered ſettlements of 1712, 1718, and 
D d 1728, 
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r728, is here the iſſue, upon which the court is. to decide Be- 
tween the parties. 


Uroma conſideration of the great diſtance of the time at 
which the duke is to prove the notice given, he might claim 
no ſmall ſhare of allowance, in reſpect to the evidence he has. 
brought before the court : for certainly to be called upon to. 
prove notice upon a. party at the diſtance of above forty years. 
from the tranſaction. muſt be allowed to be a very great diſad- 
vantage. Let of a notice ſo long ago as thirty-nine years at. 
leaſt the duke's ſituation firſt required ſuch proof : the preſent 
equity ſuit not being commenced till January 1769. Nor is 
this the only diſadvantage, to which the duke has been expoſed. 
The plaintiffs, by winning aver the executors of Mrs. Brydges,. 
and making the leaſe for lives with its pretended renewal the. 
chief ſecurity for a part of the great debt remaining due ta 
thoſe executors, effectually ſtopped up one great channel of 
information againſt the duke.. Had it. not been. for this effort 
of {kill and management, the duke might have had, not only 
acceſs to the letters and papers left by Mr. and Mrs. Brydges, 
but alſo very material information from Mr. Moreland, who as- 


agent for Mrs. Brydges in England had been. ſo long entruſted. 
with her affairs. 5 


NoTWITHSTANDING, however, the diſtance- of the tranſ- 
action, and being deprived: of ſuch important ſources of evi- 
dence, the duke of Chandos has laid before the court ſuch a 
conjunction of poſitive and circumſtantial*proofs, as muſt I think 
not leave the ſhadow of a doubt about the fact of natice, except 


With perſons, whom intereſt or the groſſeſt prejudice has ren- 


dered deaf to all teſtimony, and callous. to all impreſſtons from 
the maſt evident truth. =» 


III I fhortly extract the ſubſtance- of the evidence of the 


notice, according to the order, in which it is moſt likely to be 
duly comprehended. 


| Ir. 
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IT is proved by Mr. Walter Stephens's own letters to Mr. 
Brydges and his counſel Mr. William Peſcod, that he, Mr. 


Walter Stephens, who negotiated and obtained the leaſe of 


November 1729 for himſelf and the two other original leſſees, 
had been ſole receiver and manager of the manor of Villiers to 
Mr. Brydges for ſome years before the grant of the leaſe. The 
very firſt of theſe letters, which is dated in December 1726, 
proves, that to Mr. Walter Stephens in this capacity Mr. Brydges 
looked up for the extent value and particulars of the eſtate, and 
from him received the information. 


Tux ſame letters prove, that Mr. Walter Stephens was for 
years active in promoting the extremity, which gave occaſion 
to there being an opening for the leaſe he afterwards obtained. 
Mr. Brydges was ſo unfortunate to have a bad tenant in 
Barnaby Carroll ; and Mr. Walter Stephens was ſo continually 
writing in aggravation of Barnaby's faults, that he could not 
have acted more to the purpoſe, if from the beginning he had 
ated with a view to make room for a leaſe to himſelf. 


_ -FRoM the ſame letters it appears, that it was Walter Ste- 
phens's activity in his capacity of receiver and manager for 


Mr. Brydges, aſſiſted by the advice of lawyers, which at length 


drove Barnaby Carroll off the eſtate, and obtained poſſeſſion of | 


it, under a ſequeſtration in an equity ſuit in the court of ex- 
chequer carried on againſt Barnaby Carroll in the name of 


Mr. Brydges. 


IT is obſervable too from Mr. Walter Stephens's letters pre- 
vious to obtaining the leaſe for lives, that, though he was not 
himſelf of the law, yet he directed all the law proceedings 
againſt Barnaby Carroll for his arrears of rent and otherwiſe as 
Mr. Brydges's tenant, and gave all the neceſſary inſtructions in 
reſpect to Mr. Brydges's title as landlord to thoſe who were ac- 


tually concerned as his law agent. 


D d 2 ACCORDING 
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AccorDinG to the ſame evidence, Mr. Walter Stephens 
was equally active to prevent Mr. Brydges's- reconcilement with 
Barnaby Carroll ; and not content with this, wrote repeatedly 
and moſt earneſtly to Mr. Brydges to prevent a new leaſe of 
the eſtate to any but himſelf and friends, repreſenting the others, 
who were treating with Mr. Brydges for the ſame purpoſe, as 
ſecret accomplices of Barnaby Carroll. 


Ir is a part of the ſame letters alſo, that Mr. Walter Ste- 
phens urged Mr. Brydges for leave to come to England to 
negotiate the affair of a new leaſe, and thought it neceſſary 
to exhibif the moſt flattering characters of himſelf and part- 


ners, and. the moſt inyiting promiſes on his and their behalf, 
to enſure a preference with Mr. Brydges over the. propoſals, 
of others. 


So much of the evidence proves, that Walter Stephens the 
propoſer and negotiator of the leaſe for lives had been pre- 
viouſly long enough confidentially connected with Mr. Brydges 
and the manor of Villiers, to make it not very probable, that 
he ſhould be wholly ignorant of the ſettlements made by Mr. 
Brydges of that property : or that being ignorant Mr, Walter 
Stephens ſhould not know eaſily, how to inform himſelf. One 
part of the confidence repoſed in him, namely that. of inſtituting 
and directing the law and equity ſuits againſt. Barnaby Carroll 
as tenant of Villiers, renders it wonderful, if Mr. Walter Ste- 
phens was really-ſo' ignorant of his employer's title as proprietor. 
of Villiers, as not to know any of the various ſettlements on. 
which the extent of Mr. Brydges's intereſt in the eſtate de- 
pended. The extreme ſolicitude alſo of Mr. Walter. Stephens 
to obtain a leaſe for lives renewable for ever evinces, that he 
underſtood its value too well, to be negligent of any. means in 
his reach to know preciſely, how far Mr, Brydges was capable 
of granting ſo permanent a leaſe. 


WHAT 
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Wuar follows will ſhew, that if Mr. Walter Stephens 
really was ignorant of Mr. Brydges's title at the time of aſking 
leave to come to England on the buſineſs of the Villiers eſtate, 
which is at leaſt improbable, all pretence for Mr. Walter 
Stephens's continuing ignorant. was completely done away after: 
his leaving Ireland. 


Upon his arrival in England Mr. Walter Stephens immedi- 
ately eſtabliſhed his reſidence at Wincheſter, by which means 
he was not. only near to. Mr. Brydges's ſeat at Avington, but 
actually on the ſpot where Mr. William Peſcod, who then was 
Mr. Brydges's counſel and Reward, lived. 


Tavs placed at Wincheſter- in Auguſt 1929, Mr. Walter 
Stephens appears to have. been employed nearly two months 
in negotiating the leaſe for lives, the firſt. inſtrument for which 
is dated the 8th of October following. During this time he had 
z continual intercourſe both with Mr. Brydges and with Mr, 
Peſcod, and with Mr. Brydges's lady, who having the Villiers 
eſtate for. great part of her jointure was naturally ſolicitous to 
prevent a diſadvantageous leaſe. 


_ Hex it ſhould be remembered, that each of the three per- 
ſons, with whom Walter Stephens was thus frequently nego- 
tiating the leaſe for lives, could not but be ſtrongly impreſſed 
with a remembrance of the three unregiſtered ſettlements of 
1712, 1718, and 1728. The firſt was the marriage ſettlement 
of Mr. and Mrs. Brydges: and the two other ſettlements not 
only proceeded from Mr. Brydges, but Mr, William Peſcod 
himſelf ſettled, and was alſo an executing party to, the ſet. 
tlement. of 1728, which recites the prior ſettlement on the 
firſt duke of Chandos in 1718. If then Mr. Walter Stephens, 
though he had for years been receiver and manager of Villiers 
for Mr. Brydges, was before coming to England ignorant of the 
nature of Mr. Brydges's eſtate in the manor, is it not beyond 
all. ſtretch of probability, that, during this long negotiation - 

and 


206 ARGUMENT POR THE DUKE OF CHAN DOS 


and ſuch frequent perſonal intercourſe with Mr. and Mrs. 
Brydges and their counſel Mr. Peſcod, there ſhould be a total 
filence about the ſubfiſting family ſettlements? Would any man 
of common ſenſe negotiate for a leaſe at a rent-of { 2000. a year, 
which was to laſt to the end of time, with daily opportunity of 
inquiring, whether the perſons from whom he folicited to 
obtain it had the power, without aſking what their title was? 


Much leſs would a deſigning artful man, ſuch as Mr. Walter | 


Stephens appears to have been, have abſtained from all enquiry 
on a topic fo important to the thing for which he was treating. 
If no direct enquiry was made, is it in any degree probable, 
that it ſhould never occur in converſation to advert to the na- 
ture of Mr. and Mrs. Brydges's eſtates in Villiers, or to the ſet - 
flements on whick their eſtates depended ? If too there was 
enquiry or converſation in reſpect to ſo eſſential a topic, can the 
ingenuity of any perſon affign a motive, why either Mr. or 
Mrs. Brydges or Mr. Peſcod ſhould wiſh to conceal the ſettle- 
ments, or rather why they ſhould confederate to effectuate ſuch 
a ſuppreflion? Was not the leaſe anxiouſly ſolicited from 
Mr. and Mrs. Brydges by Stephens, and was not he ſtriving to 
get a -bargain and to diſappoint other competitors for it; and 
were not Mr. and Mrs. Brydges paſſive in the buſineſs? Was 
not attempting a perpetual leaſe an idea wholly ſpringing from 
Stephens himſelf ; and from the nature of the caſe, indepen- 
dently of the evidence, muſt there not have been rather an 
averſeneſs to the leaſe on the part of the leſſors? Averſe to, 
or even indifferent about making a leaſe beyond- their power, 
which really only extended to three lives, would Mr. and Mrs. 

Brydges conſpire with their counſel Mr. Peſcod to defraud 
Walter Stephens by a groſs ſuppreſſion of ſettlements ? If 
Mr. or Mrs. Brydges, inſtead of being preſſed by Stephens to 
grant the leaſe in perpetuity, had been active to induce Stephens 
to take ſuch a leaſe, could they or their counſel hope, that the 
fraud of concealment upon Stephens could remain a ſecret long 
£20ugh to anſwer any one purpoſe of advantage? 


ALL 
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ALL this muſt at leaſt tend ſtrongly to impreſs a belief, that 
Mr. Walter Stephens, before he obtained the leaſe for lives, 
muſt have known of Mr. and Mrs. Brydges's limited intereſts- 


in the manor. of Villiers.. 


Bur look at the leaſes themſelves, which he at laſt obtained 
and which he executed, as well the renewable leaſe for lives of 
zd November 1729, as the leaſe of October in the. ſame year, 
which was the firſt obtained; and the court will then ſee it con- 
feſſed under the hands and ſeals of Mr. Walter Stephens and 
his partners Meſſrs. Richard Deſpard and William Carden, that 
they all knew Mr. and Mrs. Brydges to be tenants for life, and. 
the manor of Villiers to be bound faſt in ſtrict. ſettlement... To. | | 
both the leaſes Mrs. Brydges was a party as well as Mr. Brydges, . : 
and in both the rent is referved to Mr. and Mrs. Brydges for 
their lives, and after the death of the ſurvroor to the perſon or 
perſons to whom the remainder or reuemſion ſhould belong. It 
comes out, therefore, from the very leaſe itſelf on which the 
plaintiffs found their equitable pretenſions, from the very inſtru- 
ments ſigned and ſealed by Mr. Walter Stephens and his two 
partners, that they all knew, that Villiers was in ſtrict ſettle- 
ment under- deeds not regiſtered,. and that under. thoſe deeds . 


Mr. and Mrs. Brydges were tenants for life. 


Tu fine, too, which the leſſees afterwards prevailed upon 
Mr. and Mrs. Brydges to acknowledge, in order to confirm the 
leaſe for lives, is a further proof, that the leſſees very Well un- 


derſtood the limited nature of Mr. and Mrs. Brydges's eſtate in 
the manor of Villiers. It was not the uſual fine of /ur- conu- - 


fance de droit come ceo, and of the fee and inheritance; but it 
was a fine ſur conceſſerunt, ſuch as is commonly reſorted to, 
when the conuſors are only tenants for life, in conſequence of 
which the former ſort of fine might operate as a. forfeiture, 


Traits evidence of notice under the hands and ſeals of the 


original lefſees, with that from the ſort of fine they obtained, 
189 
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is too ſtrong to he reſiſted even by the plaintiffs. Theefore at 
laſt they find themſelves fo driven, that they do not go the 
length of denying notice of ſome ſettlement, but impliedly ad- 
mit notice of the unregiſtered ſettlement of 1712, which was 
made on Mr. and Mrs. Brydges's marriage, by denying notice 
of any of the unregiſtered. ſettlements, fave and except *. 
particular ſettlement: a diſtinction, adopted, without doubt, 
avoid notice of the two unregiſtered ſettlements of 1718 = 
1728 made by Mr. Brydges on the firſt duke of Chandos. 


Bur fo ſtubborn are the proofs of notice againſt the plaintiffs, 
as not to leave even ſo much as this flight ſubterfuge of diſ- 
tinction for them. Mr. William Peſcod the counſel for Mr. 
Brydges, who was the only lawyer of any deſcription concerned 

in the buſineſs of the leaſe for lives, whilſt Mr. Walter Ste- 
ig was in England in Auguſt September and October 1729, 
hed long before the Duke of Chandos ſued for recovery of 
Villiers; and therefore the duke could not have the benefit of 
his teſtimony. But unfortunately for the plaintiffs in equity, 
Mr. William Porter, a firſt-coufin of and clerk or aſſiſtant to 
Mr. William Peſcod at the time of Mr. Walter Stephens's ob- 
taining the leaſe for lives, though lately dead, ſurvived long 
enough to be examined for the duke both in the equity ſuit and 


on the trial at law. 


Tarts witneſs, from his ſituation as clerk and aſſiſtant to Mr. 
William Peſcod his coufin, had the fulleſt opportunity of being 
an eye- witneſs to the whole tranſaction of the leaſe for lives, 
from the time Walter Stephens arrived at Wincheſter in Auguſt 
1729 to the 8th of October following, when the firſt grant of 

it was executed. In fact Mr. Porter was preſent at various con- 
ferences concerning the leaſe, and actually engroſſed both the 
firſt and fecond grant of it. 


THERE is ſuch a fullneſs in the proof of notice of all the 
unregiſtered ſettlements on Mr, Walter Stephens from the teſ- 


timony of Mr. Porter, that if the evidence of notice indepen- 
dently 
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dently of him-can be deemed to have the leaſt deficiency, 
which muſt by no means be admitted, it is amply ſupplied by 
him. He not only proves Walter Stephens's having actual no- 
tice of the three unregiſtered ſettlements of 1712, 1718, and 
1728 ; but that Mr. Peſcod explained to Stephens, how 
impoſſible it was for Mr. and Mrs. Brydges effectually to make 
a leaſe for more than twenty-one years or three lives, as their 
power of leaſing under the ſettlement of 1712 did not extend 
any farther, and conſequently a leaſe for a longer time could 
bind neither their iſſue male on whom after their death Vil- 
liers was ſettled, nor the firſt duke of Chandos to whom the 
remainder in fee was limited expectant on Mrs. Brydges's death 
without ifſue male. It was in vain for Walter Stephens to 
think of any remedy for the firſt and more immediate of theſe 
difficulties ; becauſe there was no poſſibility of removing it. 
But the ſecond and more diftant of them might have been ob- 
viated, if the firſt duke of Chandos could have been prevailed 
en to join Mr, and Mrs: Brydges in the leaſe ; and according 
to Mr. Porter the idea of an application to the duke was at 
one time actually ſuggeſted by Walter Stephens, but was 
waived in conſequence of Mr. Peſcod's obſerving on the pro- 
bability of the duke's ſending to enquire into the value of 
Villiers and the delay this would cauſe. Nor is it wonderful, 
that ſuch an obſervation ſhould induce Walter Stephens to give 
up the idea of applying for the then duke of Chandos's con- 
ſent ; for it appears by another part of Mr. Porter's evidence, 
that Mrs. Brydges, whom Porter deſcrihes as very averſe to a 
perpetual leaſe, wiſhed firſt to ſend Mr, Porter to Ireland to 
aſcertain the value of the eſtate, but that Walter Stephens held 
a language with Mr. Porter calculated to diſcourage his at- 


tempting ſuch a journey. 


BxsipEs the expreſs notice proved on Walter Stephens 
himſelf by Mr. Porter, there is another part of his evidence 
very material to the queſtion of notice. It is, that in the 
moſt pointed terms he proves Mr. Peſcod to have acted in 
f Ee R the 
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the buſineſs of the leaſe for lives, as counſel for Walter Stephens, 
as well as for Mr. and Mrs. Brydges. How the fact was, 
Mr. Porter, from his ſrtuation as clerk and affiſtarit to Mr. 
Peſcod, and from having the opportunity of ſeeing the progreſs 
of the tranſaction throughout, could not be ighorant. As Mr. 
Peſcod's clerk or affiſtant in buſineſs he not only was a witneſs 
to the execution of the firſt grant of the leaſe for lives, that of 
the 8th October 1729, by Mr. and Mrs. Brydges and Walter 
Stephens, and of the ſecond leaſe, that of rſt and 2d Novem- 
ber 1729 by the two former; but acfually engraſſed thoſe ſeveral 
leaſes and the bonds belonging to them. Nor does this fact, as 
fworn to by Mr. Porter, reſt upon his evidence alone. It is con- 
firmed both by circumſtances and by the written evidence. If 
Mr. Peſcod did not act in the buſineſs for Walter Stephens 
and his partners, there was no law-agent for them of an 
claſs or deſcription i in the framing and ſettling the leaſe of the 
8th of October 1729. Yet as Mr. Walter Stephens was not 
himſelf of the law, and the tranſaftion was ſo important, relating 
to a perpetual rent of £2000. a year to be paid to Mr. Brydges and 
his family by Walter Stephens and his partners, and to an eſtate 
from which the latter hoped to derive to themſelves and poſte- 
rities a perpetual advantage and eſtabliſhment, it is ſcarce cre- 
dible, that, in a purchaſe of ſo vaſt a concern, the conveyance 
in which from its nature alſo had real legal nicety and difficulties, 
Mr. Walter Stephens ſhould act in the bufineſs without any 
legal advice or affiſtance whatever. — But this is not nearly all. 
When the draught of the ſecond leaſe, that of November 1729, 
was ſent to Me. Peſcod from Ireland by Walter Stephens 
after his return there from Wincheſter, the draught was 
altered by Mr. Peſcod in ſeveral places, as appears by 
the original draught itſelf and the hand- writing of Mr. 
Peſcod upon it: and being ſo altered, this ſecond leaſe was en- 
grofled and executed by Mr. and Mrs. Brydges in England. 
without waiting for an approbation of the alterations from 
Walter Stephens and the other two leſſees in Ireland. Now, 
unleſs Mr. Peſcod did conſider himſelf as counſel for the 
original 
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original leſſees as well as Mr. and Mrs. Brydges, how is it to 
be accounted for, that he ſhould thus alter the draught ſent 
over from Ireland, and afterwards engroſs it without waiting 
for their conſent to the alterations? If Mr. Peſcod was 
not entruſted as counſel for the leſſees, he deſerved reprimand 
from them. for the liberty he had taken. But in the ſubſequent 
correſpondence 1 proof, no complaint or reprimand appears. 
On the contrary Walter Stephens in his ſubſequent letters to 
Mr. Peſcod impliedly juſtifies the latter for ſo conſidering him- 
ſelf as a law- agent for the leſſees, by actually continuing his 
employment for them in completion of the buſineſs which they 
had ſo much at heart. In this way they called upon him 
ſubſequently to execution of the leaſe of the 8th October 1729, 
to tranſact on their part ſeveral things, which they deemed 
eſſential to the perfection of their leaſe. One was preparing a 
memorial of the leaſe to enable its being regiſtered in Ireland, 
and obtaining Mr. Brydges's ſignature to it. Another thing 
was quite an after-thought ; namely a fine from Mr. and Mrs. 
Brydges, which was. not covenanted for in the leaſe: for it ap- 
pears by Walter Stephens's letters to Mr. Peſcod, that obtaining 
Mr. Brydges's conſent to this farther aſſurance, and paſſing the 
fine ſo far as it could be tranſacted in England, were entruſted 
by the leſſees to Mr. Peſcod. The active part, which Mr. Peſ- 
cod took for the leſſees in this branch of the fanſaction, is par- 
ticularly noticed in a letter to him from Walter Stephens dated 
18th of Auguſt 1730. The words, to which Lallude, are theſe. 
 « I thank you for your care about the fine, and depend on your 
«« friendſhip to get it executed as ſoon as conveniently may be.“ 
The employing or Mr. Peſcod to negociate the fine is the more 
ſtriking; becauſe there is not a pretence for conſidering the 
conduct of that aſſurance as belonging to the law- agent of Mr. 


and Mrs. Brydges. 


Tus Mr. Porter's evidence of Mr. Peſcod's acting 
as counſel and law- agent for the original leſſees is more than 
confirmed : for it is proved by authentic written proofs, 

E e 2 nay, 
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nay, by the hand-writing of Mr. Walter Stephens; that he 
and the two other leſſees employed Mr. Peſcod not only as their 
law-agent, but avowed their 9 upon him as a Friend. 


SUCH are the chain and aradation of proofs, upan which the 
duke of Chandos claims from the court an umheſitating belief, 
that Mr. Walter Stephens and his leſſees had full and complete 
notice, as well of the unregiſtered ſettlements of 1718 and 
1728, as of the unregiſtered ſettlement of 1712 ; and alſo that 
this notice reached them, not- merely through their own 
counſel and law-agent Mr. Peſcod, but even through Mr. 
Walter Stephens binaſelf. There is indeed ſuch a variety, as 
well as compleatneſs i in the evidence of the notice, that it leads 
to conviction in every point of view. — There is a concurrence 
of preſumptions in favor of the notice. — There is the direct 
evidence of notice from written documents admitted to be true.. 
— There is the moſt pofitive and particular proof of notice 
from the parol teſtimony of Mr. Porter, who was an eye- 
witneſs of the tranſaction of the two leaſes and a ſubſcribing 
witneſs to the execution of both; and he is ſuſtained and con- 
firmed by written documents as well as circumſtances, and alſo 
ſtands uncontradicted and unoppoſed by any evidence on the other 
ſide. — Thus without his evidence there is more than enough to 
prove the fact of notice to any reaſonable . perſon : with his 
evidence the fact cannot, I think, be really a by the 
moſt unreaſonable. 3 


IT is now time to aſk, what is the ſort of caſe on this queſ- 
tion of notice, which the plaintiffs have to offer to the court. 


THz anfwer may be ſhortly expuied; for in truth the plain- 
tiffs have given no 2 Fu whatever to repel the Ariking mul- 
tiplicity of proofs on. the part of the duke ; not ſo much as one 


deed, one written ſcroll, one piece of paper, one living witneſs, 
or the words of a deceaſed one.. 


UnrRoO- 
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- 'UnPRov1DED: with either written or un written proofs, or if 
provided not chooſing to bring them forth, the plaintiffs are 
forced to reſort to a few lines on the ſubject of notice in the 
ſpecial verdict; and from them the plaintiffs infer, that the 
duke's witneſs Mr. Porter is undeſerving of credit, and there- 
fore that all the evidence of notice falls tothe ground. 


Tur wosds of the ſpecial verdict, upon which the plaintiffs. 
rely for this purpoſe, follow the jury's 's finding of the original 
leaſe for lives from Mr. and Mrs. Brydges in November 1729 ; 
and by thoſe words it is found, that the leſſees in that leafe ©* had 
* not t bekive execution thereof any notice whatever of any ſet- 

* tlement or conveyance of the premiſes made or executed by 


2. - Brydges or Ann his wife, ſave the ſettlement of No- 
«. vember 1712.” 


From this finding of the jury in the ejectment cauſe, the 
plaintiffs to anſwer their purpoſe muſt argue, that the court, 
by which the equity cauſe is to be decided, ought entirely to 
reject the evidence of the duke's witneſs Mr. Porter, and to 
conſider the duke as having failed in his attempt to prove 
notice of the unregiſtered fettlements of 1718 and 1728 pre- 
viouſly to the grant of the leaſc for lives of 24 November 1729. 


Bu r on the part of the duke of Chandos many cogent reaſons 
may be given, againſt the court's ſo yielding to the paſſage of 
the ſpecial verdict thus appealed to as the only reſource of the 
plaintiffs. 


IT cannot, I preſume, be attempted to ſay for the plaintiffs, 
that the finding of the ſpecial verdict on the point of notice is- 
conclufive upon the court in the equity cauſe. The plaintiffs. 
themſelves do not in their laſt ſupplemental bill go the length of 
fo offering the ſpecial verdict. It is rather introduced to ble- 
miſh with the court the evidence of notice adduced for the duke, 
and to prevent belief of evidence, which otherwiſe could not 
leave a doubt upon the fact of notice. 


'THEREFORE- 
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THEREFORE the queſtion here to be conſidered. by the court 
is, whether the finding of the ſpecial verdict ought ſo to weigh, 
as to outbalance all the variety of evidence on * the dulce 
relies for * of the notice. rot Is: 


Now as. it: ftrikes me there are many very ſtrong reaſons, 
which ſhould prevent the court from being eee by the 


finding of the jury upon this point of notice. 


Tx the fir ſt place it is ſome objection to the Fading, that it 
is a negative one. The jury, one ſhould have thought, if not 
ſatisfied with the proof of the notice, might have been content 
with being ſilent on that head. The defendants in the ejectment 
cauſe could not have been injured by ſuch a filence; becauſe it 
would have had the ſame effect as againſt any legal advantage 
claimed by the duke from notice of the unregiſtered ſettlements, 
as expreſsly negativing the notice: and juſtice to the defendants 
in the ejectment cauſe not requiring ſuch a negative finding, it 
would have been more becoming to have left the point of notice 
entirely open. Negatives, cannot in general be proved; and 
therefore finding them ought to be avoided where it is poſſible. 
The utmoſt length, to which the jury cquld go without great 
impropriety, was finding that the evidence before- them was not 
ſufficient to prove the notice. From their going farther, and ſo 
undoubtedly exceeding the proper bounds, it looks as if there 
was an anxiety on their part to influence a deciſion of the point 
of notice in the equity cauſe, of the tendency and nature of which 
they were fully apprized by the depoſition of Mr. Porter in 
equity, it having been ſeen: previouſly: to the trial at bar. 


SECONDLY, it is alſo, an objection to this finding, that the 
words do not merely operate againſt notice of the ungegiſtered 
ſettlement-of 1728, but actually extend to al other ſettlements 
or conveyances of the premiſes from Mr. or Mrs. Brydges, ex- 
cept the unregiſtered; ſettlement. of 1712. No other ſettle- 
ments previouſly to the leaſe for, lives of 1729, but thoſe of 

; 1712 


IN THT. EQUITY SUIT ABOUT VILLIERS IN IRBLAND. AT; 


1712 and 1728, were given in evidence before the jury: the 

duke having been adviſed, that at law it was not neceſſary to 

prove the ſettlement of 1718, which therefore was not produced 

on the trial in the ejectment cauſe. Conſequently ſo large, or 

rather fo unlimited, a negative finding, was highly improper, and 

without any evidence produced by either ſide to juſtify it. This 

demonſtrates, that the jury in ſome way or other was carried 

away into matters not before them, and as it ſeems to ſerve the 

' plaintiffs and prejudice the duke. 1 


THr1RDLY, this negative finding was obtained from the jury, 
by a very artful, but exceptionable queſtion, which was addreſſed 
to them m writing, at the end of a trial of more than twelve 
hours and an adjournment to the next day, by the counſel againſt 
the duke 'of Chandos. The counſel of the defendants in the 
ejectment cauſe by ſuch queſtion informed the jury, that they 
were to find “ whether at or before the execution of the releaſe 
* of r729, the leſſees or any or either of them had notice of any 
« ſettlement or conveyance executed by the ſaid George or Ann 
“ Brydges of the faid lands, /ave the ſaid ſettlement of 1712.” 
By. this leading queſtion, the jury were in fact irregularly in- 
ſtructed, how to frame their finding, ſo as to diſtinguiſh between 
the unregiſtered ſettlement of 1712 and all other ſettlements 
and conveyances, and ſo to aſſiſt the defendants in the ejectment 
cauſe by words implying, that the original leſſees had notice of 
the unregiſtered ſettlement of 1712. In point of management 
nothing could be better propoſed by the counſel for the de- 
fendants in the ejectment cauſe. Without this exception. of the 
ſettlement of 1712, there would have been enough in the original 
leaſe for lives, as found by the verdict, to have made it eli de ſe 
on the negative finding againſt notice of all ſettlements ; becauſe 
the leaſe for lives itſelf is fo worded, as neceſſarily to imply 
notice of the eſtate's being under ſome ſettlement, and the fine 
fer conceſſerunt found by the verdict carries a like implication. 


FovzxTBLY; 
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Four THLY, the diſtinction, thus made between the ſettlement 
of 1712 and the ſettlement of 1728, was wholly without any 
evidence to ſupport it. Mr. Porter's evidence reached the 
unregiſtered ſettlements of 1712 and 1728 equally ; nor was 
there any other evidence of notice, but what applied as much to 
the latter of theſe two ſettlements as to the former of them. 
If therefore the evidence of notice was inſufficient, the finding 
againſt it ſhould have been extended to the ſettlement of 1712. 
But that would have been too ſtrong even for the defendants in 
the ejectment cauſe; and it was requiſite to them, that the 
leſſees, in the leaſe of November 1729, ſhould be conſidered as 
having had notice of ſome ſettlement, and the ſettlement of 171 2 
was the only one to anſwer the purpoſe againſt the duke. It 
Kill, however, remains to be explained, how the original leſſees 
obtained notice of the ſettlement of 1712, if Mr. Porter's evi- 
dence, and the other proofs for the duke are to be laid out of 
the caſe. This produces a curious dilemma. On the one hand, 
if Mr. Porter's evidence and the other proofs for the duke are 
proper grounds of belief, the notice of the unregiftered ſettle- 
ments of 1742 and 1728 is equally eſtabliſhed. On the other, 
if Mr. Porter's evidence and thoſe other proofs are to be rejected, 
then the cou: t is to diſbelieve notice of either of the ſettlements 
of 1712 and 1728 previouſly to the leaſe of 1729. But this will 
not ſuit the preſent plaintiffs ; the former part of the alternative 
completely eſtabliſhing the duke's caſe on the point of notice, 
and the latter proving more againſt him than even the. plaintiffs 


dare call upon the court to believe. 


Fir TRL, no fair objection lies againſt the teſtimony of 
Porter. This witneſs for the duke, who died fince no ſpec 

verdict and in the year 1783, was a gentleman of aN 5 
had acted for many years as an attorney at Wincheſter, and was 
independent in his fortune and circumſtances. His evidence of 
the notice, and of every other matter, as it appears in his depo- 
ſition in the equity cauſe, is clear and conſiſtent. It is alſo not 


anly uncontradicted by any evidence, but has all probabilities 
and 
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and preſumptions ſo much in its favor, that even though he had 
been a witneſs of a doubtful character, he ought to have been 
believed. So far as his evidence proves expreſs notice of the 
ſettlement of 1712, even the plaintiffs in the equity cauſe are 
forced to confeſs the truth of his relation. As to the two other 
unrepiſtered ſettlements of 1718 and 1728, who can believe 
that Mr. and Mrs. Brydges and Mr. Peſcod ſhould unite 
fraudulently to conceal] them from the leſſees in the leaſe 
of 1729, and yet give notice of the unregiſtered ſettlement of 
t712; the latter containing a ſo much more immediate ob- 
jection to a perpetual leaſe from the remainders in tail to Mr. 
and Mrs. Brydges's u, male, than the objection ariſing from 
the ultimate remainder in fee to the firſt duke of Chandos under 
the two other ſettlements? Nor was Mr. Porter's evidence in 
the ejectment cauſe leſs ſatisfactory in the ſubſtantial and material 
parts of it. The counſel of the defendants in the ejectment 
cauſe did indeed uſe all their talents, in trying his credit by a 
ſevere croſs-examination. But though Mr. Porter was at the 
time he was examined before the jury about ſeventy-five years 
of age; yet the only advantage gained over him was a light 
contradiction on a matter not touching on the point of notice 
or any other point of the cauſe. Being queſtioned, whether he 
had fince his arrival at Dublin read his depoſition in the equity 
cauſe, he at firſt did not recollect, and denied having ſeen or 
read it, but afterwards on a further examination admitted that 
he had ſeen and read a part. This ſingle failure, on a point 
ſo very immaterial, was repreſented to the jury as the groſſeſt of 
all prevarications. But I aſk, whether, becauſe an old man of 
ſeventy-five years of age once in the courſe of a long exami- 
nation and ſevere croſs-examination is not correct on a point 
really foreign to the facts in iſſue in a cauſe ; therefore all his 
evidence; however uncontradicted, and however confirmed, is to 
be thrown aſide as waſte paper? If it is, no man is ſafe, either 
in his life, his fame; or his property, 
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SIXTHLY, the general words of the ſpecial verdict, negativing 
notice of all ſettlements and conveyances by Mr, or Mrs. Brydges, 
except the ſettlement of 1712, are apparently adopted to prevent 


the now plaintiffs from being affected in the equity cauſe by the 


unregiſtered ſettlement of 1718, as well as by the unregiſtered 


ſettlement of 1728. But it is ſubmitted, that this was in all 


events a very unjuſtifiable extenſion of the finding ; becauſe the 
ſettlement of 1718 not having been given in evidence to the 
jury, nor being mentioned in the verdict, to negative notice of 
it by general words was aſſuming to decide upon a matter not 
made part of the caſe before them. Now though it is not 
wonderful, that the preſent plaintiffs ſhould wiſh to lead the 
jury into ſuch an exceſs; yet ſurely it derogates from the weight 
of the ſpecial verdict, that the jury ſhould be thus carried into a 
finding upon a matter not before them. Had the finding nega- 
tived notice of the ſettlement of 1718 by expreſsly naming it, 
the groſs impropriety could not but have ſtruck the moſt ſuper- 
ficial obſerver ; for every one would of courſe lay, why ſhould 
the jury negative notice of a ſettlement not offered in evidence to. 
them ? Doing the ſame thing by general words may at firſt ſeem 
leſs ſtrikingly improper ; becauſe the. purpoſe aimed at is more 
diſguiſed. But- when this latter mode is duly examined, the 
grofineſs of the finding is increaſed by the very means uſed to 
diſguiſe its object: for, that a jury ſhould take upon them to. 
negative all ſettlements and conveyances generally, as well thoſe. 
not only not before them but not even ſuggeſted to them, as, 
thoſe to which the evidence heard by them really applied, is 
certainly an exceſs far greater and therefore more indefenſible, 
than merely negativing notice of one particular ſettlement, 
which, though not offered to be proved to the jury, might pro- 
bably have been incidentally noticed during the trial. Thus in 
order to avoid the appearance of one impropriety, or rather of 
a very great irregularity, the jury-for the fake of difguifing i it was. 
betrayed into another ſtill more exceptionable. 


 SEVENTHLY, 
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 SEVENTHLY, this general negative upon notice of any ſettle- 


ment or conveyance by Mr. George Brydges or Mrs. Brydges 
is upon the face of the verdi& itſelf untrue. The verdict 
not only finds, that Mr. George Brydges joined with his 
father Mr. Rodney Brydges in the reverſionary leaſe of July 
1705 to Owen Carroll for eleven years; but actually finds the 
firſt bill filed by the two ſurvivors of the three original leſſees 
and the repreſentative of the deceaſed one, in which it is ex- 
plained, that the reaſon for reſerving only £ 800. a year for the 
. firſt fix years and fix months on the leaſe for lives was the 
circumſtance of Barnaby Carroll's havin g ſo many years to 
come under the reverſionary leaſe to his father Owen from Mr. 
'-» George Brydges and his father in July 1705. Thus it appears 
by the very verdict, that there was a ſubſiſting and unexpired 
conveyance by Mr. George Brydges prior to the ſettlement of 
1712, of which two of the original leſſees, with the repre- 
ſentative of the third, ſtate themſelves to have had notice 
before taking their leaſe for lives; namely, the reverſionary 
leaſe of July 1705 from Mr. George Brydges and his father 
to Owen Carroll. Indeed the leſſees could not but have notice 
of this leaſe ; fer they were in poſſeſſion of the eſtate under 
that very leaſe as ſequeſtrators. How the plaintiffs in equity will 
argue to relieve the negative upon notice in the ſpecial verdict 
from this apparent untruth, I cannot imagine. Perhaps for the 
fake of ſaving the credit of the jury, it may be inſiſted, that a 
leaſe by deed is not a conveyance ; or that it is not a conveyance 
from Mr. George Brydges, becauſe he was joined in it by his 
father. But both of theſe diſtinctions it attempted, I preſume, 
muſt be deemed too fanciful to make the leaſt impreſſion. 
However this is not nearly the whole of the chapter of untruth 
in this negative finding of the ſpecial verdict againſt notice. 
For beſides the reverſionary leaſe to Owen Carroll, from Mr. 
George Brydges and his father, there is proved in the equity 
cauſe a leaſe for lives of October 1729 from Mr, George 
Brydges and Mrs. Brydges prior to the leaſe for lives of 
November in that year ; nor can the plaintiffs deny the execu- 
Fiz tion- 
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tion of this leaſe by Mr. Walter Stephens as well as by Mr. 
George Brydges and his lady. - Here then is a ſecond eonvey- 
ance by. Mr. George Brydges, and alſo by his lady, of which 
the vlaintifts muſt admit Walter Stephens. and the two- other 
leflees in the leaſe of November 1729 to have had notice before 
the grant of this latter. This ſecond conveyance too is ſupe- 
rior to all evaſion. in argument ; for it is both by Mr. George 
Brydges and Mrs. Brydges, and alſo, without any other Joining 
with them. Thus it is clear, that the ſpecial. verdict is falſi- 
fied on the head of notice in two. perfectly diſtin& and uncon- 
nected inſtances. If there was nothing more againſt the find- 
ing negative notice, than theſe two inſtances wy; untruth, it 
would be ample ground to juſtify the court from being influ- 
. enced on the pgint of notice by the verdict in any degree what- 
ever. How is it poſſible to av" that a finding ſo raſh, fo. 
precipitate, ſo unguarded, fo untrue in two important inſtances 
of notice, ſhould be credited as ſuperior to all evidence in a 
third or a fourth inſtance on the very ſame ſubject? Other very 
groſs inaccuracies in the verdict on other points might be ſtated: 
But theſe two untruths, I conceive, are amply ſufficient to diſ- 
crack the finding againſt nase. 


_ EiG@HTHLY, there is in the equity cauſe much nateviad evi- 
dence for the duke of Chandos on the point of notice, which 
was not laid before the jury on the trial in the cauſe at law. 

1 mean particularly to refer to the letters of Walter Stephens 
and the leaſe for lives of October 1729. From the letters, 
which the duke's counſel from the ſtrength of Mr. Porter's 
evidence thought unneceſſary to be proved, it appears, that 
Walter Stephens had been ſo many years in the ſole manage — 
ment of Mr. Brydges's Iriſh. eſtate, as of itſelf to render his 

ignorance of the ſettlements on the duke of Chandos very im- 
probable. - They alſo explain Walter Stephens's indecent;eager= 
neſs to procure. from Mr. and Mrs. Brydges a perpetual leaſe, 
with the extravagant and falſe promiſes and other deluſive arts 


uſed to ſecure a preference over other campetitors then alſo 
, applying 
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applying for 'a like purpoſe. Hence it becomes the higheſt 
improbability, that Mr. and Mrs. Brydges, and their counſel 
Mr. Peſcod, ſhould in the long negotiation with Walter 
Stephens, practiſe a fraudulent concealment of ſettlement to 
draw him and his friends into acceptance of a leaſe, which he 
was ſo impatient to obtain, that he ſolicited leave from Mr. 
Brydges to come over to England under pretence of bringing 
rent, but apparently with a view to obtain the leaſe. It is 
alſo proved by the letters, that he actually came to England, 
and negotiated the leaſe with Mr. and Mrs. Brydges and 
their counſel Mr. Peſcod #2 perſon ; and as the negotiation 
'was carried on for about two months at Wincheſter in the 
neighbourhood of Mr. Brydges's country ſeat, and at that ſeat 
itſelf, the improbability of Mr. Stephens's ignorance of the 
family ſettlements is ſtill farther increaſed. Nor is it a ſmall 
matter, that the ſame letters of Walter Stephens, both pre- 
vious and ſubſequent to the leaſe for lives, not only furniſh 
very ſtrong grounds of preſumption, that Mr. Peſcod ated 
in the buſineſs, both of the leaſe for lives of October 1729 
which was not given in evidence to the jury, and of the 
leaſe of November in the ſame year which was; but are deci- 
five proof under Walter Stephens's own hand, that in the 
affair of the ſecond leaſe Mr. Peſcod was inſtructed to act 
for the leſſees in various things which they deemed neceſſary 
to perfect this latter leaſe, more eſpecially in the buſineſs of 
the fine and the memorial of a regiſtry from Mr. and Mrs, 
Brydges, which certainly were aſſurances belonging to the law 
agent of the leſſees, not to the perſon ſolely concerned as law 
agent for Mr. and Mys. Brydges. Farther, according to one of 
the letters of Walter Stephens, which I have already ſtated 
and commented upon, he and the other leſſees avowed their 
dependence on Mr. Peſcod as a friend, which ſtrengthens the 
evidence of his acting as their law agent and at the ſame 
time fixes upon him another character in the buſineſs equally 
confidential. As to the leaſe of October 1729, which was the 


perpetual leaſe otiginally obtained, it was not given in evidence 
| do 
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to the jury; and as all the evidence of notice ariſing from that 
£carly part of the tranſaction of the leaſe for lives was not be- 
fore the jury, conſequently their verdict cannot. be properly 
made to reach it.. Suppoſe it then to be admitted for a moment, 
that the verdict ought to weigh ſo far as it goes, {till the 
purpoſe of the plaintiffs in relying on it cannot be ſufficiently 
anſwered. Who can ſay what effect it might have had on 
the jury, if they had in poſſeſſed of all this additional evi- 
dence ſo material to the queſtion of notice, and now ſo 73 
larly and completely before the court in the equity cauſe: 
who can ſay, that ſuch various corroboration of Mr. Por- 
ter's evidence, partly under the very hand of Walter Ste- 
phens the negotiator of the leaſe for lives, would not have re- 
moved all the prejudice which had been inſtilled into the jury 
againſt Mr. Porter and forced them into a full belief of all his 
evidence? Will the court of exchequer then diſbelieve notice 
of. the ſettlements of 1718 and 1728; becauſe a jury, without 
a very material and very convincing part of the evidence now 
before the court, was not ſatisfied ? Will the court of exche- 
quer diſbelieve the evidence of notice of the ſettlement of 
1718, becauſe a jury, which had not that ſettlement in evi- 
dence before them, has thought fit irregularly, and in part as 
appears from their own verdict, untruly, negatived notice of 


all conveyances prior to the leaſe of 1729 except the ſettlement 
of 17122 | 


NinTHLY, it may be even doubted whether on the trial 
at law it was competent to the jury to pronounce on the point 
of notice in any manner. Notice or no notice upon the regiſtry 
acts, I take to be ſo much a queſtion for courts of equity, that 
I doubt, whether it ought to be taken cognizance of on the 
trials of titles at law (22). The Iriſh regiſtry act, like the 


(n) See Bac. Read. on Uſes. p. 311. of 8 vo. ed. of his Law Tracts; for there will 
be found ſomething to illuſtrate what is here urged as to the difference between law and 
equity in reſpe& to notice. Lord Chr. Nottingham's Equity mſs, intitled Prolego- 
Xena chap. Nn tente on the lame ſubjeRt in like manner. | 

Engliſh 


In THE EQUITY SUIT ABOUT VILLIERS IN IRELAND. 224 


Engliſh acts of the ſame kind, makes unregiſtered deeds void 
againſt ſubſequent regiſtered conveyances, in the moſt unqua- 
lified terms, there not being a word to provide for the caſe of 
notice of unregiſtered deeds. It appears alſo, that when the 
courts of equity firſt interpoſed againſt regiſtered deeds for thoſe 
unregiſtered on the graund of notiee, it was on the idea of 
preventing an unconſcientious and inequitable advantage of the 
neglect to regiſter. But it doth not appear to have been con- 
ceived, that the priority thus unconſcientiouſly gained under 
the regiſtry acts was that fort of ſtrong and decided fraud and 
colluſion; which would avail to protect the unregiſtered pur- 

_ chaſer or mortgagee at law. Indeed conſtructive notice through 
an agent may be, where the principal is himſelf quite unin- 
fected. with fraud; and yet his own innocence will not avail 
him in a court of equity. Nay, in the agent himſelf, it may 
be merely the fault of negligence or forgetfulneſs. Hence it 
grew into a practice to reſort to the courts of equity for relief 
in ſuch caſes. It is ſome proof of this, that the earlieſt caſes 
in the printed books on this ſubject aroſe in the caurts of equity. 
The firſt caſe I meet with is Forbes v. Deniſon in'2. Brow.Parl. 
Caſ. 425. which came to the Engliſh houſe of lords from Ire- 
land, and was an application to a court of equity in favor of 
an unregiſtered leaſe againſt a ſubſequent regiſtered conveyance 
on the ground of notice of the former. Cheval v. Nichol in 
1. Stra. 664. and Blades v. Blades in Eq. Caf. Abr. 358. which 
was. before lord chancellor King, being the two next caſes, - 

were alſo in equity, and aroſe on the fame ground. Next 

come the caſes of Hine and Dodd in 2. Atk. 275. and LeNeve 
and Le Neve in 3. Atk. 646. 2. Veſ. 69. In the latter of 
theſe two caſes the ſubject of the regiſtry act is moſt fully diſ- 
cuſſed, In both the point of notice was not only raiſed as an 
equitable one: but lord chancellor Hardwicke, in giving his 
opinion, treated the unregiſtered deed as loſing priority of eſtate 
at law from defect of regiſtry, and the caſe of the unregiſtered 
purchaſer as merely relievable in equity ; emphatically deſcrib- 
ing the effect of notice. of an. unregiſtered conveyance the equity 


of 


424 ARGUMENT POR THE Dok or CHANDOS 


of notice. According to theſe cafes then it ſeems, that lord 
chancellor Hardwicke, and his predeceſſors in the Engliſh courts 
of equity, did not conſider. the queſtion of notice upon the re- 
giſtry acts, as one affecting titles at law; but merely as matter 
proper for courts having juriſdiction over equitable titles. Unleſs 
therefore lord chancellor Hardwicke, and thoſe judges of 
equity whom he followed in this conſtruction of the regiſtry 
acts, are deemed to have proceeded upon miſtaken ideas, the find- 
ing of the ſpecial verdict in the preſent caſe on the queſtion of 
notice was beyond the office of the jury, and ſo far their ver- 
dict ought to be . deemed irregular and extra- judicial. If 
this be ſo, the finding of the verdict againſt notice ought to 
be rejected as matter which did not belong to the jury to de- 
cide upon ; as matter on which their opinion is altogether im- 
proper. 


TENTHLY, even though the verdict ſhould be deemed quite 
regular in taking up the point of notice, and alſo be deemed 
to merit the attention of the court in that reſpec, ſtill the pre- 
ſent plaintiffs will find a chaſm in the reſource they thus en- 
tirely rely on. It is apparent, that the finding of the verdict 
againſt notice is meant to negative expreſs and perſonal notice to 
the original leſſees themſelves in the leaſe for lives. But part 
of the evidence in the equity cauſe applies to conſtructive and 
implied notice to the original leflees through their law-dgent i 
Mr. Peſcod. Now it is a ſettled doctrine in equity, that 
notice to a law- agent conſtructively affects his principal, and 
will effectually deprive the- latter of all benefit from neglect 
to regiſter, as much as if the party had actual notice to him- 
ſelf. Le Neve and Le Neve in 3. Atk. is a direct deciſion of 
lord Hardwicke on this point; and it would be idle to look for 
farther authorities, for doctrine ſo current and ſo thoroughly 
eſtabliſhed. This therefore is a ſpecies of notice, on which 
the court in the preſent caſe is left at full liberty to judge 
for itſelf in the firſt: inſtance. The ſpecial verdict is quite 
ſilent as to the queſtion, whether Mr. Peſcod was or was 
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not law- agent to the original leſſees in the buſineſs of the leaſg 
for lives; or whether he had or had not notice of the ſettle- 
ments of 1718 and 1728. Thus theſe two queſtions are quite 
unaffected by any finding of the ſpecial verdict; and being 
conſidered independently of it, there is not the leaſt room to 
doubt the fullneſs of the proofs on either point. That Mr. 
Peſcod was law- agent to the original leſſees both in the 
leaſe for lives of October 1729 and in that of November in 
the ſame year, is not only proved by the direct teſtimony of 
Mr. Porter; but alſo appears from the undeniable fact of 
there being no other lawyer concerned than Mr. Peſcod in 
the leaſe for lives of October, and by the letters of Walter 
Stephens, which ſhew, that at his defire Mr. Peſcod tranſ- 
acted for the leflees the paſſing of the fine from Mr. and Mrs. 
Brydges and the memorial of regiſtry for perfecting the 
leaſe for lives of November. That Mr. William Peſcod knew 
both of the ſettlement of 1718 and of that of 1728, is alſo 
beyond all controverſy ; becauſe the verdict itſelf proves him 
to have been an executing party to the ſettlement of 1728, 
which recites that of 1718. Thus then there is a clear proof 
of notice, not in the leaſt contradicted by any part of the ſpe- . 


Cial verdict. 


ELEVENTHLY and LASTLY, if, as the ſpecial verdict im- 
plies, the leſſees in the leaſe for lives had not notice of the ſet- 
tlements of 1718 and 1728 in November 1729, when their 
leaſe for lives was granted, I deſire to know when they did re- 
ceive notice. That in 1754 there was notice of the ſettle- 
ments by Mr. Brydges on the firſt duke of Chandos is plain ; 
becauſe in that year the ſurviving original leſſee and the re- 
preſentatives of the two deceaſed original leſſees firſt made the 
preſent duke a party to the ſuit with Mr. and Mrs. Brydges, 
and themſelves ſuggeſted that there were unregiſtered ſettle. 
ments by Mr. Brydges on the Chandos family prior to the leaſe 
for lives of November 1729. What then was the particular 
time between 1729 and 1754, at which notice of the unregiſ- 
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tered ſettlements was firſt obtained ; and how and from whom 
did the notice come? In other cates of the kind it has been 
uſual for thoſe denying notice of unregiſtered deeds till after 
ſubſequent regiſtered conveyances to themſelves, to explain at 
what time, and how the notice firſt reached them. There is alſo 
a materiality in ſuch an explanation. Being given it tends to 
corroborate the denial of the notice at an earlier period, and gives 
to thoſe intereſted td conteſt the matter a bette: and fuller 
opportunity of ſo doing. But in the preſent caſe no ſuch ex- 
planation has been yet given, either by the verdict or through any 
other medium. Till however this myſtery ſhall be cleared 
up, it cannot be very unreaſonable to ſuſpect, that perſons, 
who deny notice at a particular time, and yet admit that they 
afterwards obtained it, without ſhewing how or when, only 
make the denial, becauſe it would be deſtruction to their title: 
to do otherwiſe. This remark is 'of the greater force in the 
preſent cafe ; as neither the original leſſees, nor any of thoſe 
claiming under them, have ever been put to the teſt of an oath 
en this ſubject of notice; no bill of diſcovery having been ever 
filed againſt any of them for that purpoſe ;. ſo that the denial 
has been made without the leaft peril. 


Taz reſult of all theſe remarks on the negative finding in 
the ſpecial verdict againſt notice is, that the finding is open to 
the moſt palpable exceptions in almoſt every point of view. — 
It is at leaſt dubious, whether the jury ought to have meddled 
with the queſtion of notice. But though their right in that 
reſpe& be admitted, ſtill the manner of exerciſing that right 
remains to be juſtified. So namerons indeed are the faults of the 
finding, that it is ſcarce within the compaſs of language to at- 
tribute to any verdict qualities more improper, or more likely 
to effectuate harm where it was intended to do ſervice. To 
ſtate ſhortly thoſe faults, on each of which I have already ex- 
patiated, one may ſay of the verdict ſo far as it regards notice, 
that it is not only againſt the moſt extraordinary concurrence. 
of evidence written and unwritten without the leaſt contra... 

| 2 diction 
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diction or blemiſh, but even againſt the very evidence which 
itſelf adopts for a different purpoſe ; — that it believes and diſ- 
believes the ſame evidence at the ſame time ; — that it is at 
the ſame time ſuperabundant and defective, too general and too 
reſtrictive ;—that though it contains only three or four lines on 
the ſubject of notice, yet it is pregnant with two groſs un- 
truths apparent from other findings of the ſame verdict, there 
being impliedly a negative of notice of two conveyances of 
which notice is proved by the verdict itſelf ; —and farther that 
where true it wholly makes for the duke of Chandos, at 
whoſe title it ſeems to aim a blow, and only where untrue 
operates for his adverſaries, whoſe poſſeſſion it ſeems meant to 


de fend. 


To all theſe faults and defects alſo it ſhould be added, that 
though the finding againſt notice ſhould be conſidered as ever 
ſo free from blemiſh, ſtill it would be inſufficient to ſhelter the 
_ plaintiffs ; there being much material evidence before the court 
in the equity cauſe, which was not before the jury; and 
beſides the negative of the verdi& not reaching, either to 
the queſtion,” whether Mr. Peſcod ought to be deemed law- 
agent of the original leſſees in the leaſe for lives, or to the 
queſtion, whether there was conſtructive notice through him in 


that character. 


 PrRHAPs, however, notwithſtanding all this variety of ex- 
ception to the negative finding againſt notice in zhe ſpecial ver- 
dict, the plaintiffs may ſtruggle for an iſſue upon the queſtion 
of notice. 2 


Bur it is conceiyed, that, in a caſe ſo clear, an iſſue would 
be a ſtrange and unexampled favor from the court; one, which 
can only tend to the protraction of a final deciſion in a contro- 
verſy, which has been already ſubſiſting above nineteen years, 
without taking into the computation the much longer time, 


during which the previous ſuits with Mr. and Mrs. Brydges 
Gg 2 continued. 
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continued. — If the negative finding of the ſpecial verdict was 
out of the caſe, it is not poſſible, that any man ſhould ſtate a 
pretence for queſtioning the fact of notice; the written evi- 
dence, and the circumſtances of the caſe being ſo decifive of 
that fact, and ſo uncontradicted by the leaſt particle of evidence 
againſt it. If too there is any force in any of the numerous 
animadverſions, which I have made upon the ſpecial * verdict, 
it furniſhes an additional argument againſt ſending this point of 
notice to another jury. — Beſides it ſhould be conſidered, what 
purpoſe can be anſwered by directing ſuch an iſſue. The great 
inducement in general for ſending matters of fact to be tried 
by a jury is, that the conſcience of a court of equity may be. 
ſatisfied by a vivd voce examination of a doubtful fact. But in. 
the preſent caſe ſuch an examination is by the deaths of wit- 
neſſes become impoſſible. Even at the trial of the ejectment 
cauſe in 1777, Mr. Porter, then aged ſeventy-five, was the. 
only witneſs, who could be adduced to ſpeak to the queſ- 
tion of notice on either fide, But that gentleman died in 1783,. 
being fix years after the verdi&, during all which time no. 
attempt was made by the plaintiffs to examine any witneſs to 
_ contradict him. Therefore a jury can now have before them. 
vuly written evidence; that very written evidence, of which. 
the court is already poſſeſſed. But was it ever heard of, that 
a court of equity, in a matter moſt peculiarly belonging to its, 
own juriſdiction, ſhould call in the aid of a jury, to try a mat- 
ter of fact ſo clearly proved, that all the evidence is on one 
fide ; and at the ſame time a fact, upon which there is no pro- 
bability of evidence beyond the depoſitions in the cauſe, and the : 
written documents to which thoſe depoſitions refer. | 


In reſpect to this great point of notice there is a head of 
argument againſt the duke of Chandos connected with the 
conſideration of it. But I hope it will not run into oy great- 
length. 


Ir 
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Tt is poſſible, that the plaintiffs when they find the verdict 
not likely to ſerve as a protection to them, will attempt to 
repel the conſequences of being fixed with notice of the unre- 
giſtered ſettlements on the firſt duke of Chandos, by. inſiſting, 
that thoſe ſettlements were voluntary, and therefore not bidd- 
ing upon the leſſees in the leaſe of November 1729, who ought 
to be. deemed purchaſors for a valuable conſideration. 


TH1s objection to the ſettlements by Mr. Brydges on the 
firſt duke of Chandos proceeds upon the idea, that, for 
want of a proper and adequate conſideration from the firſt 
duke to Mr. Brydges, they are void as againſt purchaſors for 
a en conſideration, by force of the Iriſh. ſtatute of 
Cha. 1. ſeſſ. 1. chap.. 3- againſt fraudulent conveyances, 
wi Nin ſubſtance is an adoption of the Engliſh ſtatutes of 
13th Eliz. chap. 5. and the 27th of Eliz. chap. 4. on the like 
ſubject. | 


* 


Bur I ſhall anſwer this objection to the duke's title in various 
ways. 


FIRST I fay, that both of the unregiſtered ſettlements by 
Mr. Brydges on the firſt duke of Chandos were founded on a 
good and bond fide conſideration within the Engliſh and Iriſh ſta-- 
tutes againſt fraudulent conveyances. It is true, that in 
each of the ſettlements there were conſiderations of blood and 
family, and family-titles, all of which, though moſt honorable 
and praiſeworthy motives for a ſettlement, have not, according 
to ſome: opinions, virtue enough to fall within the eſtabliſhed 
conſtruction of that clauſe of the ſtatutes excepting convey- 
ances made. on good conſideration and bond fide, which is the 
language both of the Engliſh and Iriſh ſtatutes. But notwith- 
ſtanding the alledged inefficacy of ſuch conſiderations ſtanding by 
themſelves, they ought not to be forgotten, when they unite 
with conſiderations, which are by all allowed to be good and 
bond. fide in the ſenſe the legiſlature has uſed thoſe words. In 

the 
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the preſent caſe alſo there is a farther recommendation of the 
ſettlements, that neither of them could be intended to defraud ; 
becauſe there is no perſon now claiming againſt them, but 
perſons ſubſequent in point of title; and at the time the two 
Jeftlements were made, there was nothing to impede the exer- 
ciſe of Mr. Brydges's affection and bounty towards his near re- 
lation the firſt duke of Chandos, there being then no purchaſor 
or creditor to whoſe prejudice the ſettlements operated. 


Bur that which I principally look to in both ſettlements for 
their ſecurity is a conſideration of money, amply ſufficient to be 
deemed good and bond fide within the ſevereſt conſtruction of the 
ſtatutes. In the firſt of the ſettlements, that of 1718, the 
duke of Chandos covenanted to pay J. 8000. to Mr. Brydges 
at ſuch time 'as he ſhould think fit to require by deed or 
laſt will. In the ſecond, which was that of 1728, the duke 
appears to have actually paid to Mr. Brydges £ 7000. in 
place of the ſum ſtipulated by the former ſettlement. There 
was indecd a proviſion in both ſettlements for repaying the price 
agreed upon to the firſt duke of Chandos, if he ſhould be diſ- 
appointed of the reverſion in fee expectant on Mr. and Mrs. 
Btydges's lives and default of iſſue male of Mr. Brydges, by 
Mr. Brydges's leaving iſſue male which ſhould attain the age of 
twenty-one. But this repayment was only to be made upon 
the contingency of the duke's being ſo diſappointed ; and this 
contingency therefore brings the caſe ſimply to this, that the 
firſt duke of Chandos paid FL 7000. as a price ſor the reverſion 
in fee of the Engliſh and Iriſh eſtates comprized in the ſettle- 
ments upon him expectant on the lives of Mr. and Mrs. Bryd- 
ges and the ſurvivor of them, ſubject to various powers of 
jointuring, charging for portions of daughters, and reſtrictive 
Powers of leaſing. 


HERE it is to be expected, that the plaintiffs will quarrel with 
the adequateneſs of the price given by the firſt duke; for they 
G have 


IN" THE EQUITY SUIT ABOUT VILLIERS IN IRELAND, - 231 


Have actually examined various witneſſes to the value of the 


Engliſh ſettled eſtates. 


Bur for the preſent duke I inſiſt, that mere inadequateneſs of” 
price will not ſuffice to prevent the conſideration of £7000.. 


from being good and bond fide within the ſtatutes againſt frau-- £ 


act. u. 
2 u. 2 


fee 


dulent conveyances. If, indeed, the price was a mere nominal 
and eluſory ſum, then. I confeſs it could not avail as a- good 
conſideration ; for ſuch a ſum would be properly deemed mere Ar 
pretence of conſideration and color, the mere ſhadow of a price, . 
or rather 0 price at all in any proper ſenſe of the word. But 
there is too much ſubſtance in a round ſum of { 7000. to call 
it mere color. Such a ſum is ſo far from being like color, that 


according to the authorities on this ſort of ſubje& a much leſs 
ſum, as the preſent caſe is, would have been ſufficient to have 


made a good and bond. fide conſideration within both the Engliſh- 


and Iriſh ſtatutes againſt fraudulent conveyances. I. ſay, as the 
greſent caſe is; becauſe at the time of the two ſettlements upon 


the firſt duke of Chandos, there could be no intent to defraud 
or injure any one: the motiyes to the ſettlements, excluſive of 


the price paid by the firſf᷑ duke, being, as I have already ob- 
ſerved, highly meritorious ; and no perſon being injured by the 
inadequateneſs of price, becauſe at the time there was neither 


mortgagee, purchaſor, nor contractor of the eſtate, nor was 
there any creditor who had any intereſt in the diſpoſition of it. 


That ſettlements ſo uninfected with fraud, ſo ſupported by a 


real conſideration of money, and ſo aſſiſted by juſt and honor- 
able conſiderations of another kind, were ever deemed fraudu- 


lent void or voluntary either at law or in equity, more eſpe- 


cially in favor of ſubſequent purchaſors with full notice, is I 
apprehend: unexampled: and I think, that I may fafely call 
upon the counſel for the plaintiffs to produce one ſingle caſe 


deſerving the name of an authority, to countenance the ſubver- 
ſion of ſuch a deed on the mere foundation of an underprice, 


But there are moſt reſpectable authorities againſt ſo unjuſt and 


violent. a conſtruction of the ſtatutes againſt fraudulent convey- 
| ances. . 


. VE OT "Os 


| 
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ances. In the chancery reports in the time of Finch r04. lord 


chancellor Nottingham ſpeaking of the. conſtruction of theſe 


ſtatutes ſays, * the queſtion in purchaſes i is not whether the con- 


ſideration be adequate, but whether it is valuable ; tor if it be 


*« ſuch a conſideration, as will make the defendant a purchaſor 
within the ſtat. 27. Eliz. and bring him within the protec- 
tion of that law, he ought not to be impeached in. equity.” 
In Jones and Marſh in Forreſter's Reports 64. lord chancellor 
Talbot refufed to ſet aſide a ſettlement of an eſtate of L, 100. a 
year made after marriage as voluntary in favor of a ſubſequent 
putchaſor, though the price paid by the lady's father was only 
L, 100. obſerving, that in ſuch ſettlements *©* things are not to 
« be conſidered ſo ſtriftly;”” and that the ſettlement in queſtion, 


though the price was only FL 100. could not be called volun- 


* tary againſt a creditor, who lent his- money thirteen years 
«« after:” which latter words almoſt exactly apply to the original 
jeſſees in the leaſe for lives, it not having been granted till 
above ten years after the firſt ſettlement on the preſent duke of 
Chandos's grandfather. I ſhall only add one farther authority 
on this doctrine about inadequateneſs of price, where it becomes 
a queſtion, whether a deed ſhall he deemed voluntary or not. 
It is the language of lord Hardwicke in the caſe of Bedford v. 

Gibſon, which was heard in chancery Michaelmas 1743. The 
general queſtion before his lordſhip was the validity of two 
annuities for life of C 100. each, which the laſt duke of Whar- 
ton had granted to the famous poet Dr. Young, as againſt cre- 
ditors of the duke, claiming under truſt deeds, for payment of 
various bond and ſimple contract debts, executed by the duke 
between the grant of the firſt annuity and the grant of the ſe- 
cond. As to the firſt annuity from the duke, he held it valun- 


* Fary ; becauſe 'it was founded on no other conſideration, than 


the duke's defire of advancing a learned and ingenious man. 
But as to the ſecond annuity, namely that granted to Dr. Young | 
ſubſequent to the truſt deeds for the duke's debts, it was founded 

on two conſiderations, both of which lord Hardwicke held ſuf- 


ficient to ſupport it within the 27th of Elizabeth. One was 
Dr. 
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Dr. Young's relinquiſhing his right to an arrear of £ 270. on 
the firſt annuity ; and the other was Dr. Young's quitting a 
ſituation with the earl of Exeter. Lord Hardwicke's words on 
this part of the caſe, as I now have them before me in a manuſcript 
note of the late maſter of the rolls Sir Thomas Sewell, are ſin- 
gularly applicable to the preſent caſe. The words are theſe. 
This court will not weigh conſiderations in a very nice ſcale. 
It is ſufficient, if the conſideration be good and fair, though 


% not equivalent to the thing granted.” 


I TRusT, that there is too much weight in this reaſoning and 
theſe authorities, to leave room for the court ſo much as to. 


conſider, whether the ſum of FL $000. or { 7000. was or was 
rot a fully adequate price for the reverſion purchaſed by the 


firſt duke of Chandos under the two unregiſtered ſettlements of 
1718 and 1728. 


Bur ſhould the court think fit to go into an enquiry, whe- 
ther the price was adequate or not, then I aſk, how have the 
plaintiffs made out the ſuppoſed inadequateneſs of price? It has 
been by examining into the value, not of the Iriſh eſtates 
which are the ſubject of the cauſe, but of Mr. Brydges's En- 
gliſh eſtates which are not the ſubject of it. This ſeems a 
ſtrange way of conſidering the adequateneſs of price; and I can 
only account for its being adopted, by the ſuppoſition, that 
the plaintiffs were afraid to examine into the value of the Iriſh 
eſtates, leſt by proving it they ſhould demonſtrate the original 
leaſe for lives to have been obtained by a fraudulent under- 
valuation of it to Mr. Brydges by his receiver and ſteward 
of the. eſtate Walter Stephens, whoſe management gained the 
leaſe for lives for himſelf and his two partners. However 
whether this was or was not the cauſe of not examining what 
the value of the Iriſh eſtates was at the time of the ſettlements 
of 1718 and 1728, it is a queſtion in my mind, whether the 

laintiffs have a right to take the Engliſh eſtates into the cal- 
culation of value. I raiſe this doubt, not merely becauſe the 


Engliſh eſtates are not the ſubject of the preſent ſuit; but alſo 
H h becauſe 
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becauſe the plaintiffs have no conveyance creating a lien upon 
the latter eſtates, and therefore theſe may be conſidered as a 
bounty added by Mr. Brydges, which leaves room for ap- 
plying the price paid by the firſt duke of Chandos wholly to- 
the eſtates in Ireland. If too the ¶ 7000, paid by the firſt duke: 
of Chandos may be ſo wholly applied to the Iriſh eſtate, it will 
be far from clear, that the reverfion of the manor of Villiers 
ſubject to the powers of jointuring and of portioning daugh- 
ters, as Mr. Brydges and through him the firſt duke of Chan- 
dos at the time underſtood the value to be, was worth more tharr 
ooo. more eſpecially when it is recollected, that though all the 
ſons of Mr. Brydges had died under twenty-one, yet if there 
had been a grandſon, the duke might have been both without: 
his Y 7000. and the eſtates of which he was the purchaſor.. 
The lives of Mr. and Mrs. Brydges both in 1718 and 1729, 
were really good; and in fact the former lived above thirty 
years after the firſt purchaſe gf the reverſion and the latter above 
forty. At the time alſo both of the ſettlement of 1718 and of 
the ſettlement of 1728, the manor of Villiers was only let at 
{ 800. a year, and when the laſt of theſe ſettlements was made 
and the price of { ooo. was actually paid, the manor of Vil- 
liers was abſolutely almoſt in an unproductive ſtate, Mr. Brydges 
being then involved in law ſuits with his tenant Barnaby Carroll 
for arrears, which in leſs than a year after amounted to C 3564. 
in- other words there being then an arrear of rent for near five 
years. Beſides all this it is to be conſidered, that the Iriſh. 
eſtate was ſituate in a. country different from: that. in which the 
firſt duke reſided: and what is much more important to the 
queſtion of value, it was a great uncertainty, whether the 
whole purchaſe would not be defeated by Mr.. Brydges's 
having iſſue male, which was far from being an improbable: 
contingency. 


AGAINST this ſort of reaſoning, it may however be ſaid, 
that if the leaſe for lives is to be avoided, the plaintiffs, as repre- 
ſenting the original leſſees, will have a right. to come upon the 

| Engliſh 
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Engliſh eſtates of Mr. Brydges now in the hands of the preſent 
duke; and that this proves the original leſſees to have had a lien 
upon thoſe eſtates, and that they ought to be conſidered in the 
value of the firit duke's purchafe equally with the Iriſh 
eſtates. 


I ANSWER, that this objection only ſhews, that the plaintiffs 
might purſue the Engliſh eſtates as aſſets to compenſate the loſs 
of the leaſe for lives, if the firſt duke of Chandos was living. 


It proves nothing as to the preſent duke, who is in poſſeſſion of 
the Engliſh eſtates, not as a volunteer, as the firit duke of 


Chandos, if living, would be under this particular view of the 
caſe, but as a purchaſor both of the Engliſh and Iriſh eſtates 
under his mother's marriage articles and ſettlement for good and 
valuable conſiderations in their nature unimpeachable. For 
there is a great difference between purſuing real aſſets in the 
hands of an heir or volunteer, and purſuing them in the hands 
of a purchaſor for a valuable conſideration. In the latter caſe, 
as I take it, the land is not liable, unleſs action is brought be- 
fore the land has paſſed into the hands of the purchaſor; but 
the remedy muſt be againſt the party originally liable to make 
good the damage, or his real or perſonal repreſentatives. 


Tuls point, I have thought it my duty to fuggeſt for the 
duke; and I really think, that it deſerves conſideration. At 
the ſame time I have not the ſame reliance upon it, as on the 
argument that mere inadequateneſs of price is not ſufficient to 
make a deed voluntary; for on that queſtion I cannot but think 
it impoſſible to make the leaſt impreſſion againſt the duke. 


SHOULD the court think, that inadequateneſs of price is ſuf- 
ficient to make the ſettlements of 1718 and 1728 voluntary, 
and that the Engliſh eſtates ought to be taken into the compu- 
tation, and therefore that the fact of inadequateneſs is proved, 
there are two other propoſitions for the duke, to which his 


counſel may reſort. 
H h 2 | I sHALL 
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I HALT. ſtate theſe two other grounds of argument for the 
duke on the objection to him of being a volunteer with all 
poſſible ſhortneſs ; becauſe I cannot think, that he will be driven 


to the uſe of them. 


ONE 1s, that though the firſt duke of Chandos ſhould be 
conſidered as a volunteer, ſtill the preſent duke's title ought not 
to be ſo conſidered. However deficient the conſiderations of 
the two ſettlements on the . firſt duke of Chandos may be, no 
ſort of objection can be made to the fulneſs of the confide- 
rations of thoſe ſettlements, which are the more immediate 
ſource of the preſent duke's title; namely his mother's marriage 
articles and ſettlement. Here the queſtion will be, whether a 
ſecond purchaſor for a full price ſhall be affected by the inade- 
quateneſs of price paid by the firſt purchaſor, where no fraud 
or colluſion between the two can be imputed. This is preciſely 


the preſent duke of Chandos's ſituation; and as it is ſuch, I 


think it will be difficult, to induce a court of equity to deprive 
the duke of the legal advantage, of which he is fairly honorably 
and in all points of view unexceptionably poſſeſſed. I know not, 
indeed, upon what principle of equity a fair purchaſor for a full 
and valuable conſideration, with the legal eſtate on his ſide, and 
with no objection lying to the fairneſs of his purchaſe, can be 
poſtponed, merely becauſe the perſon of whom he purchaſed 


bought the eſtate at an under price. Smallneſs of price may be 


ſometimes a ground for impeaching a purchaſe as between the 
vendor and the original purchaſor. But where is the doctrine 
to be found, that it is ſo, againſt third perſons giving a full price, 
and buying, not only without an. idea of injuring any one, but 
even years before the happening of thoſe events, on which the: 


_ queſtion of inadequateneſs is ſtarted? 


Tux other propoſition for che duke of Chandos on this part 
of the caſe is of a more doubtful kind ; though I think, that it. 
has too much. importance in- it. to be wholly declined” in ar- 


gument. | | 
It 
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Ix is, that even though the duke of Chandos ſhould be 
deemed a volunteer ; yet as the two ſettlements on his grand- 
father were made from fair and honorable motives, when there 
was no ſubſiſting claim upon Mr. Brydges's eſtates which could 
be prejudiced ; and as the original leſſees in the leaſe for lives 
had full notice of theſe ſettlements before they agreed for the 
leaſe ; a court of equity ought not to lend its aſſiſtance towards 
ſubverting them. 


I Au not ignorant, that according to the current doctrine a Kees FG 
voluntary ſettlement, however founded on meritorious con- eee, f +; 
fiderations, however properly made at the time, is not binding 2 mz 
on a ſubſequent purchaſor for a valuable conſideration, notwith- . . eee 


ſtanding his having actual notice; which, if the duke of Chandos g * 
muſt be conſidered as a volunteer, is preciſely the preſent caſe. 


Bor let us conſider, whether this doctrine really has any 
foundation in equity or juſtice; and if it has not, whether it is 
fo entirely eſtabliſhed, that it muſt at all events be ſubmitted to. 


Tux principle of the doctrine is, that a man ſhould be juſt 
before he is generous ; and therefore that a voluntary ſettlement 
is a fraudulent conveyance within the Engliſh (tat. of 27. Eliz. of 
which the Iriſh one of 10. Cha. 1. is almoſt a counterpart. 


Bur wherein conſiſts the injuſtice of making a voluntary pro- 
viſion for a man's family, or for perſons who are dear to him 
from friendſhip or relationſhip, when, at the time of making 
ſuch proviſion, the donor is not only free from all debts and engage- 

ments, but .in a condition to be generous without the leaſt injury 
either to himſelf or to any other perſon? When ſuch a pro- 
viſion has been abſolutely made, it cannot be revoked by the 
donor himſelf; and therefore thoſe, for whom it operates, 
naturally live in confidence, that the bounty. conferred cannot 
be taken away. Is it then juſtice, that, through the medium 
of a ſtranger, the donor ſhall be enabled to defeat that bounty, 

| the 
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the enjoyment of which is otherwiſe fixed beyond the reach of 
his capriciouſneſs or his reſentment? Is it not rather true, that 
the ſtranger, ſo obtruding as a purchaſor, a mortgagee, or a 
creditor upon the eſtate ſettled, with full notice of the gift and 
the fairneſs of it at the time it was made, ought to be conſidered 
as confederating with the donor to enable the deſtruction of his 
own gift to the injury of the innocent donees? Is not ſuch à 
purchaſor mortgagee or creditor a wilful inſtrument in the hands 
of the donor, to accompliſh an injuſtice, which ſingly he could 
not effectuate; and ought not two ſuch ꝓerſons to be deemed 
confederates and colluders cruelly to defraud the innocent donees 
of that gift on the faith of which they have lived and acted ? 
Is it not then rewarding fraud and puniſhing innocence, when 2 
court of juſtice interpoſes its ſanction to ſuch a deception ? 
When the Engliſh and Iriſh ſtatutes againſt fraudulent con- 
veyances were made, could it be the intention to call ſuch fair 
and honeſt ſettlements fraudulent, or to aſſiſt ſuch fraudulent 
creditors and purchaſors as I have deſcribed? If the ſtatutes 
are now open to a fair conſtruction according to the juſt in- 
tention of the makers, can any perſon of feeling have a doubt, 
but that ſettlements ſo made would be deemed to be founded 
on good and bond fide conſiderations, within the true ſenſe of 
that language of the ſtatutes ; and that ſubſequent purchaſors and 
creditors, ſo joining with the donor to defeat his own juſt and 
honorable acts, would not be received as perſons meant to be 
protected againſt fraud and injuſtice ? | 


As to the authorities on this important point, there are ſome, 
which greatly favor my manner of conſtruing voluntary ſettle- 
ments on the ſtatutes againſt fraudulent conveyances : there are 
authorities, which equitably diſtinguiſh ſubſequent purchaſors and 
creditors with notice of a voluntary family ſettlement, from 
thoſe either prior-in point of time or if ſubſequent not having 
notice. 


Tups 
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THvs in Styles's Reports 446. it is laid down, that © if one 
« make a voluntary conveyance upon conſideration of natural 
« afte&tion, and is not at that time indebted unto any, nor be in 
** treaty with any for the fale of the lands, ſuch conveyance 
* hath no badge of fraud ; but otherwiſe it is, if he be indebted 
22 in treaty for ſale of the lands.” In the caſe of lord 1 
anbury, the language of lord chancellor Nottingham, as given | eee, 3 
both in 1. Chanc. Caſ. 291. and in Freeman's GELS Ke. * 
ports 8. and 9. proves, that he thought a voluntary ſettlement ” 
might be ſuch as not to be fraudulent within the ſtatutes: and „„. 
in the caſe before him he actually decreed againſt a purchaſor A, 2 
for a valuable conſideration, though he was urged to the contrary 2. 1 £24 5 
byWyr. ſerjeant Keck. The caſe of Jenning v. Selleck in An, ,. * 
1. Vern. 467. is alſo a deciſion in chancery for a voluntary leaſe 2 . : — 
againſt a ſubſequent purchaſor with notice, on the very principle, 7 — ) 
that ſuffering ſuch a perſon to defeat a prior voluntary proviſion —. — 
fairly and juſtly made ought not to be endured. Back v. An- Z 4: .. 
dre ws in Prec. in Chancery 1. and in 2. Vernon 120. ſeems to be r £20 ee 
another deciſion of the ſame kind. We have alſo from the 3 
mouth of lord chancellor Somers words clearly implying, that in 2. 2 1 
his time a ſubſequent purchaſor with notice of a prior voluntary Act OG ga, 2 
ſettlement could not diſturb it: for in 3. Chanc. Caſ. 123. lord 7 . j 99. 
Somers obſerves it is known to every body, ** that a bare volun- * * e. 
* tary ſettlement is of no force againſt a purchaſor without . « 
« notice; and this may be conſidered as not lightly ſaid, for it Av” 4 .. * Ft . 
eame from him in a very elaborate and as it ſeems a written ,,, 44 ue, . 
argument, on giving judgment in the great caſe of the earl of A ings Du). 22 
Bath againſt the ear] of Montague. After lord Somers's time Moos bg Her rv - 
the opinion in reſpect to this point ſeems to have changed. , - | 
At this moment I am not able exactly to fix the time of the 1 
change. But in the caſe of Gardiner v. Painter in Select Caſes geanu. 4 


in Chancery 65. lord chancellor King, it muſt be confeſſed, lays 57 A HAM harp 
2 Cao, 


it down as a ſettled point, that with or without notice a ſubſe- A. 
quent purchaſor is not bound by a voluntary ſettlement; and 2 e oe 
both in that caſe and in Tomkins and Ennis, which is in Eq. 90 2. H / * 44. 
Caſ. Jr Hul. 93:5; 
Ze, ters 304 
Z. „ 

MT 19: 2 

Carr F, .. 
PPT A oe 
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Caſ. Abr. 334. it is ſtated, that lord King decided for a pur- 
chaſor accordingly. However notwithſtanding theſe latter au- 
thorities, and the ſuppoſed current of praftice with them, lord 
chancellor Talbot in the caſe of Jones and Marſh before cited 
from Mr. Forreſter's Reports ſtates it as a queſtion not alto- 
gether clear; for he ſays, © how far this court will ſet aſide a 
* family ſettlement without any conſideration as fraudulent 
* againſt a creditor, who lends his money thirteen years after 
* the ſettlement, J do not ſay. I need not at preſent decide 
that queſtion.” . Lord chancellor Hardwicke indeed in 
2. Veſey 10. leans "Pirdngly « Xo cn, ſettle- 
ments as void on the 27th Eliz. as againſt purchaſors with or 
without notice univerſally ; making a difference between that 
ſtatute and the 13th Eliz. which more particularly applies to 
creditors, and only allowing even on the latter ſtatute the ex- 
ception of a proviſion for a child where the parent is n6t indebted 
at the time. But then lord Hardwicke elſewhere ſpeaks more 
favorably. for voluntary ſettlements without fraud on both the 
ſtatutes of Elizabeth; for in 3..Atk. 442. he obſerves, that he 
had heard it ſaid in chancery “ that there are reaſonable volun- 
* tary ſettlements, which they will not interpoſe to diſtarb upon 
« the conſtruction of theſe ſtatutes.” (n) 


Tuvs even lord chancellor Hardwicke, though he ſome- 
times applied the doctrine of avoiding voluntary ſettlements 
againſt ſubſequent purchaſors with or without notice, appears 
not to have been ſatis fied, that the doctrine would hold univer- 


ſally. If too there can be a caſe forming an exception to the 


general rule, it is not eaſy to imagine one more fit on every ac- 


count to be an exception, than the caſe of the preſent duke of 
Chandos, | 


(] See further Cowp. 280. 434. 705-710. 1. Atk. 2657 15. 94. 2. Brown. Ch. R. 
£ and 148, Law of Niſi Prius 257. Sel. Caf. in Cha. 78. z. P. Wms. 298. and - 
mbl. 596. 5: 227. . . . Agr bas. — 492. 


Fharty t9-7. 370. Se. . e. Nor. 
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NoTwITHSTANDING, therefore, all the caſes and practice 
m favor of ſubſequent purchaſors as againſt voluntary ſettle- 
ments, I think it may without breaking in upon them be 
fairly argued, that the ſettlements on the firſt duke of Chandos 
are not in any point of view ſo voluntary, as to be fit to be 
overturned, for the fake of any purchaſor whatever with or 
even without prior notice. Much leſs ought thoſe ſettlements 
to be ſacrificed to protect purchaſors, ſuch. as the original 
leſſees of the manor of Villiers, and at ſuch an unreaſonable 
diſtance of time, it being now near ſixty years ſince the firſt 
of thoſe ſettlements was executed. 


To conclnde this firſt general queſtion ſo much depending 
upon the Iriſh regiſtry acts, I ſubmit, — that the leaſe for lives, 
under which the preſent plaintiffs claim, being an expired one, 
has loſt its priority under thoſe acts, or rather that there is no 
exiſting conveyance for the regiſtry acts to giye a priority to ;— 
that if priority ſtill ſubſiſts, it is not available; becauſe the ori- 
ginal leſſees had notice of the unregiſtered ſettlements of 1718 


and 1728 :—that thoſe ſettlements were founded upon good and 
bond 2 conſideration, and bound the original leſſees as ſubſe. 


quent purchaſors with or without notice: — that if there was 
originally any defect of conſideration, it is amply ſupplied by 
the ſubſequent ſettlements under which the preſent duke 
elaims: and ſtill farther, that as this caſe is, even though 
voluntary, the ſettlements on the firſt duke of Chandos ought 
not now to be overturned for the ſake of gratifying the pro- 
ſent plaintiffs. 
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IL 


REFLECTING upon the long ſeries of obſtacles, all of 
which muſt be removed before the plaintiffs can affect the duke 
of Chandos with Mr. Brydges's covenant of renewal, I really 
have not an idea, that the court will find it neceſſary to paſs 
an opinion upon any ſecondary point. 


a „Pur however remote the chance of an opinion againſt the 
duke on the firſt general point of the cauſe may be, ſtill it is 
fit, that he mould be prepared for ſuch an event. Therefore I 
Hall now . conſider the ſecond general propoſition, which I 
ſtated in the outſet of my Argument ; namely, that though 
the covenant of renewal ſhould be conſtrued to reach or bind 
the duke, yet having Japſed at Jaw it ought not under the cir- 
cumftances of the preſent cafe to be revived by the aid of a court 


of equity. 


Ir relieviog againſt lapſe of time in the caſe of renewable 
leaſes for lives was res integra and a new. point, I ſhould afk, 
what principle of equity it is, which-in-any caſe entitles leſſees 
td force a renewal, when they have ſuffered the time expreſſly 
limited by their contract for a rent wal to expire, without either 
claiming it, or performing any of the conditions on which the 
right is given. Nor do I conceive, that the queſtion could be 
eafily anſwered. Courts of equity do indeed relieve againſt 
penalties, where compenſation for the damage from the breach 
of contract may be eſtimated. It is even a matter of courſe 
ſo to interpoſe in the inſtances of mortgages and other ſecuri- 
ties for debts. But in point of principle, I do not ſee, how 
any part of this doctrine of equity applies to covenants for re- 
newal of leaſes for lives. Such covenants are certainly not 
framed in the form of penalties or forfeitures. Nor conſider- 


ing 
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ing them ſubſtantially, can I ſee any thing penal in them; for 
they only import, that on the dropping of each life there ſhall 
be a time, during which it ſhall be in the power of the leſſee 
on certain ſpecified terms to compel the landlord to grant a 
new leaſe. As to compenſation. alſo, how is it poſſible to 
eompute exactly what loſs accrues to the landlord from not nam- 
ing a life and renewing at the proper time ; for who can ſay, 
how long the life, if it had been named, would have continued ? 
Beſides how can ſatisfaction be made to a landlord for keeping 
him in a continual ſtate of doubt at the mercy of the tenant, 
whether the leaſe is to be renewed or not? Therefore if the 
caſes, which courts of equity have held not to lie in compen- 
fation, were to be accurately inſpected, it would L apprehend 
be difficult to avoid clafling this fort of caſe amongſt them. 
In reſpect to mortgages and ſecurities for debt, the right of 
redemption, which belongs to them in equity, depends on prin- 
ciples peculiar to ſuch tranſactions ; for from the beginning it 
is in the contemplation of both parties only to ſecure the debt ; 
and if equity was not to relieve againſt a default in point of 
time, it would. be a forfeiture of the pledge grievous to the 
debtor, and in a cafe where the injury to the creditor clearly 
admits of a fixed. recompence, by payment of the principal 
and intereſt, adding coſts in the caſe of a ſuit between the 
two. 


Buer I am too well aware of the eſtabliſhed doctrine in Iro- 
land in reſpect to perpetual renewable leaſes, even before the 
laſt Iriſh act in favor of renewals, to contend, that lapſe of 
time on covenants of renewal ſhall under no circumſtances 
be relievable in equity; or that the objection of its not being 
a caſe of compenſation ought, in theſe times, to be inſiſted 


upon. 


WuAr I ſhall eontend is meant to be perfectly conſiſtent 
with the prevailing practice and doctrine in Ireland, ſo favorable 
to 2 claiming the aid of equity under perpetual renewable 

Li 2 leaſes, 
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leaſes. — The general principles, upon which I ſhall argue this 
part of the caſe, are in effect theſe. 


FissT I ſay, that even in Ireland it is not a matter of courſe 
to be relieved againſt lapſe of time on oovenants of renewal ; 
more eſpecially in a caſe not within reach of the late Iriſh ſtatute 
on this ſubjoct; but on the contrary that to come within reach 
of the indulgence of equity, it is neceſſary to ſtate ſome ground, 
or at leaſt ſome ſemblance of apology, for ſuffering the proper 
time to elapſe. 


SECONDLY I inſiſt, that at all events equity will not relieve 
in a caſe, where the parties ſoliciting relief, or thoſe whom 
they repreſent, are not only without apology, but appear to 
have been guilty of a laches very long wilful and obſtinate, 
and alſo highly aggravated by other odious circumſtances, ſuch 
as improper conduct before and in obtaining the leaſe, grievous 
breaches of agreement, falſe pretences, harraſſing ſuits, and 
fraudulent miſrepreſentation and concealment of facts after- 
wards ; to which may be added the unjuſt withholding of above 
£38,000. excluſive of intereſt to which the duke is in every 
event of the cauſe intitled. 


In the laſt of theſe two propoſitions there is ſo much of 
plainneſs and undeniableneſs, that to attempt proving it by 
authorities would be an inſult to the underſtanding of any per- 
ſon the leaſt converſant with the adminiſtration of equity. I 
ſhall therefore take it as a fixed truth, which no one will at- 
tempt to call in queſtion. 


Tur the firft of the propoſitions alſo doth not ſtand in 
need of authorities, I ſhould not much heſitate to aſſert, if the 
cauſe was not depending in a country, where from the exten- 
fiveneſs of the property held under perpetual renewable leaſes, 
there is a natural prejudice in favor of renewals, and a jealouſy 
of any ſtrictneſs of rule tending to make the relief of equity in 


ny 
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any degree unattainable or even difficult. Before the Iriſh act 
in favor of renewals was paſted, this. prejudice was not very 
manageable. Since the interpoſition of the legiſlature to make 
future renewals more eaſy, the prejudice cannot but have be- 
come more fixed. 


| IT is therefore a reſpe& due to the court to call the attention 
to ſome authorities for the firſt of the propoſitions. 


AnD here fortunately for the duke I am enabled to cite two 
of the higheſt living authorities for the doctrine, which can be 
cited on a point of equity; namely, the opinions of lord Manſ- 
field and lord chancellor Thurlow, both ſpeaking judicially be- 
fore the Engliſh houſe of lords in different caſes of appeal from 
Ireland, whilſt the actual exerciſe of the appellant juriſdiction 
was with the lords in England. 


Tux firſt of theſe caſes was Kane v. Hamilton, Which was 
an appeal from the exchequer in Ireland and heard in England 
in February 1776. One great point in the cauſe was, whe- 
ther the renewal of a perpetual leaſe for lives ought to be de- 
creed, notwithſtanding lapſe of the time limited by the cove- 
nant of renewal; and in ſpeaking to this part of the caſe lord 
Mansfield (according to a note which I have from a very in- 
genious Iriſh gentleman Mr. Cruiſe, who is the author of two 
printed Eſſays on Fines and Recoveries, and is riſing into emi- 
nence in the conveyancing line) thus expreſſed himſelf. 


„ Surrosix the other points out of the caſe, another queſ- 
« tion would ariſe, viz. whether the reſpondent would be in- 


4 titled to a new leaſe under the covenant in the articles for a 
* perpetual renewal ? 


„TE terms are, that leaſes ſhould be perfefted containing a 
«© covenant of renewal for ever paying half a year's rent in fix 
<* months after the fall of eer y life then or then after to be named. 

1 


* 
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«« It appears, that a life named in theſe articles died in 17 
and another in 1755, and that no ſtep was taken. to get a 
*« renewal till the year 1763. Now it has been ſaid to be the 
«« eſtabliſhed practice of the courts in Ireland and to have been 
confirmed here, that though the leffees in theſe leaſes upon 
the death of a life neglect to renew and pay the fine with- 
© in the day limited, yet that at any time after during the 
© continuance of any one of the lives they are entitled to a re- 
« newa] upon payment of a new fine at the end of every ſeven 
„years ducing the vacancy. I always thought, that people 
„ were bound to the performance of their agreements; and if 
< a man covenants to renew within fix months after the fall of 
« every life, ſurely the court cannot make a new agreement 
„ for him. But it is ſaid to be eſtabliſhed law in Ireland. and 
* confirmed here. Now T will ſtate ſome of the caſes relied: 
on in ſupport of this doctrine; and your lordſhips will be 
« aſtoniſhed at the difference between thoſe and the preſent. 
«. caſe. His lordſhip: here ſtated the caſe of Anderſon and 
Sweet, which came before the houſe of lords in 1727, and 
the caſe of lord Roſs and Worſop in 1740; and faid theſe 
«were caſes under very particular circumſtances, but did not 
« eftabliſh any general rule as. contended by the reſpondent. 
« And this, faid his lordſhip is proved, by the caſe of Pendred 
<«< v. Griffith in 1744, where the decree was founded on the 
«© lapſe and omiſſion to renew within the time limited. 
„Upon this point (ſaid lord Mansfield) therefore I am of 

« opinion it is neceſſary, that on the falling of a life another 
«« ſhould be inſerted in due time and before the day for renew- 
ing is elapſed. The court cannot deſtroy the agreement of 
* the parties. It is expreſsly ſtipulated, that a renewal ſhould; 
« be granted upon the condition of the leſſees paying a fine of 
half a year's rent in ſix months after the fall. of every life. 
„% Two lives died, and no fine was offered or renewal a pplied: 
« for till long after the expiration of fix months. Here there- 

fore is no foundation for relief; for this is not like the caſe- 
. * It is the moſt. material and eſſential part of the 


6. agreement, 
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agreement, that the renewal be within the ſix months; and 
it was intended to be ſtrictly complied with, becauſe the 
landlord has the chance of a fine by the death of ceſtuy que 
vie, and to diſpenſe with the lapſe and neglect in not naming 
a new life deprives the landlord of the chance of the fine, 
and renders the agreement of no effect. A court of equity 
cannot make a compenſation for the damage, which may be 


ſuſtained, it being merely eventual and uncertain. Beſides 


in theſe articles, there is not an equal obligation to renew on 


each of the parties. The landlord covenants for perpetual 
renewal on the lapſe of the lives and payment of the fines; 
but there is no covenant on the part of the tenant. He is 
left by the articles to his choice to renew or not. In this 
reſpect therefore they are inequitable, and the leſſor has no 
remedy if he is deprived of his legal advantage ariſing by the 


lapſe. Upon the whole, I think, that the court cannot diſ- 
penſe with the leffee's neglect in not renewing according to 


the covenant.. I do not mean to lay it down, that there may 
not be a caſe (as where the omiſſion to renew within the 
time limited proceeded from circumſtances like thoſe in the 


caſes cited, and were unavoidable) in which the court would 


not give relief; but that the neglecting to offer a new life 
within the time ſtipulated by the leaſe is fatal, unleſs there 
are very equitable reaſons indeed. Thefe ſorts of caſes are 
not ſach as deferve ſupport in courts of equity. They ſhould 
be diſcountenanced as much as poſſible. They are extremely 
pernicious and oppreſſive, and a ſubje& of general complaint 


to the gentlemen of Ireland. And J am aſtoniſhed at the in- 


dulgence faid to be ſhewn in theſe caſes by the courts in 
Ireland. But whatever courts might do upon the particular 
circumſtances of other caſes, yet this is a caſe of uch ſin- 
gular circumſtances of unfairneſs on the part of the reſpon- 


dent, that there is not the leaſt pretenſion for relief. I am 
4 therefore of opinion and move, that the decree ſhould be 


* reverſed and the reſpondents bill diſmiſſed.“ 


Upon 
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Uron this opinion of lord Mansfield the decree: of, the: ex- 
chequer for a renewable. leaſe was. reverſed.. 


Tux ſecond caſe: is that. of Bateman Th ag Roſe againſt 
Murray and others,. which was an. appeal. from. a decree of re- 
newal from the chancery in Ireland and came before the Englith. 
lords in 1779. Mr. Cruiſe's note of. lord Thurlow.'s argument 


upon. this, caſe is as follows. 


« His-lordſhip obſerved, that the ſubje& then before their 
& lordſhips had often been diſcuſſed in. courts of equity; and 
having ſtated: the leaſe, he remarked the. peculiar words of 
*«. the habendum and the clauſe. for perpetual renewal ; and ſaid. 
an argument had been drawn from them, that the grantee 
took a fee ſimple. But to that the anſwer given by. the ap- 
.“ pellants was plain and concluſive ;. viz. that if the deed 
* conveyed a fee ſimple to the reſpondents, they had no buſi- 
„ neſs in a court of equity; their remedy, lay at law. in eject- 
ment. Satisfied of their inability. on that. ground, they come 
into a court of equity to try, whether they are. intitled to 
that perpetual renewal which they. claimed. ;. and. inſiſt, that 
if by an error or accident,. they have incurred a. forfeiture 
of their right at law, ſtill they are intitled to relief in equity 
* upon making a full compenſation to the leſſors, by paying 
the fines with intereſt from the time they. became due. 
« The intention of the parties. was clearly. to grant a leaſe, 
« which ſhould by perpetual renewals continue for ever. The 
leſſee contracts, that he will. do certain acts; and the 
« leflor. agrees, that upon the performance thereof he ſhall 
have a right. to a perpetual renewal of the demiſed pre- 
. miſes; and a perpetual renewal. means an eſtate. for ever. 
« But that is under a covenant. on his to do all thoſe acts 
« which he agreed to perform: and the. contract an the part. 
« of the leſſee is not complied: with. No ſum. was tendered. 
„ within the limited times after dropping of the lives for the 
4. purchaſe of a new life according to the terms of the covenant. 
| * «© The. 
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** The leſſee then has neglected to do that which he ought to 


* have done. How is equity to interfere? Can conſcience 
*© compel a man to do that which he has not agreed to do? It 
* is clear he has no remedy at law. It is agreed, the right of 
<< the leſſees upon theſe covenants has never been aſcertained 
* by any ſettled rule. But I take the rule to be this. Courts 
« of equity will relieve the leſſee, if he has loft his right by fraud 
in the leſſor, or by accident on his own part; but will never aſſiſt 
* him, where he has loſt his right by his own groſs laches and 
* neglect. But it has been argued, that if the leſſee has not 
* abandoned his right, he ought to be let into his renewal, and 
« that the real value of the eſtate is great and far beyond the 
% value of the ſines; and that he therefore cannot be preſumed. 
eto have intended to forfeit his right; and that he has not by 
ce any act given cauſe for conjecture, that he had, or ever in- 
re tended to abandon that right which he had to a perpetual 
renewal. But I take the rule to be this; ht when the leſſor 
has loft his legal right, he muſt prove ſome fraud on the part of 
the lefſor by which he was debarred the exerciſe of his right, or 
« ſome accent or misfortune on his own part, which he could not 
e prevent, by means whereof he was diſabled from applying at the 
« ſtated times for a renewal according to the terms of his leaſe, I 
<< take the true reaſon, why George Murray did not attempt 
*< to renew to be, becauſe he feared the contract for fake in 
«© 1730 between his father himſelf and Hugh Edwards had 
% effectually barred him, not only of that right, but of any 
e right to the eftate. It has been argued, that covenants of 
« this kind ought to receive the broadeft extent; that much 
property will depend upon this deciſion; and that if this 
«« decree ſhould be reverſed, it will cauſe great confuſion in 
% Ireland. But I do not ſee, that any inconvenience can ariſe 
„% from ſuch a deciſion. It will put them on making their 
« leaſes with accuracy, and enforce a due compliance with 
< the ſpecific terms on which they are made. This doctrine 
„ reduces the law upon this head to the cleareſt and moſt ſimple 
light poſſible ; but an unlimited right to renewal entangles 
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this ſpecies of property in Ireland in a conſtant ſeries of liti- 
* gation. 


To this opinion of. lord nt Thurlov- againſt aiding the 
neglect to come for a renewal before lapſe of the time preſcribed/ 
no law or other. lord. objecting, the decree. of the chancery of 
Ireland for a renewal was reverſed.. 


THrvs the opinions of thoſe two great-living authorities of 
law and equity,, the lerds Mansfield and Thurlow, appgar to 
have been decidedly againſt giving relief, where no. good reaſon 
or apology could be given for not. coming: to renew within tho 
time limited by the covenant of renewal : and upon the prin- 
ciple of thoſe opinions, the higheſt Engliſh appellant juriſdic- 
tion has in the laſt two Iriſh caſes of, the kind litigated in Eng- 
land refuſed. to give relief; though in each caſe the not claim- 
ing to renew at the proper time was. ſcarce more than mere 
laches unaggravated by any. other circumſtance of an odious 
kind. What gives a farther. weight to theſe high authorities is, 
that in both of the caſes the Engliſh houſe of lords was una- 
nimous; and that amongſt the great law. lords, who in 1776 and 
1779 ſat as Engliſh peers, not. one. was to be found, who 
would acknowledge a different way of thinking It is alſo obſerv- 
able, that lord. Mansfield, in giving his, opinion on the firſt of 
the caſes, fortifies himſelf, by explaining the. miſtaken notion 
about the former Iriſh caſes of a, like kind before the houſe ; 
and ſhews, that according to them relief was only to. be had in 
equity, where the time for renewal was- lapſed, either from 
ſome fault. of the landlord, or from ſome involuntary error, miſ- 
ſortune, or incapacity of the tenant. Nor can it fairly or ſafely 
be argued as a derogation. from theſe ſolemn -adjudications of 
the late dernier court. of appeal. from Ireland, that the appel- 
lant juriſdiction is. no longer. in Engliſh hands. No man, I. 
believe, has yet aſſerted, that whilſt the Engliſh lords poſſeſſed 
this juriſdiction, its exerciſe was blemiſhed by, the want either 
of ability or integrity. So free, indeed, from all ſuſpicion of 


abuſe 


IN THE'EQUITY SUIT ABOUT VILLIERS IN IRELAND, 251 


abuſe. x was their exerciſe of this high judicial truſt, that ſome, 
even the moſt zealous for aſſerting the title of the Iriſh lords 
to appeals from the Iriſh courts, have lamented: the impoſſibi- 
lity of reconciling the continuance of appeals to England with 
the Iriſh claims of independency. Beſides, was it once to be 
conſidered as a conſequence of the late change in the exerciſe 
of appellant juriſdiction for Ireland, that all precedent adjudi- 
cations of the Engliſh lords were to loſe their authority, it 
might ſhake the foundation of every kind of property through- 


out the whole country there. 


FRoM this view of the higheſt and moſt recent adjudications 
on the point of renewal by the aid of equity, and of the ſtrong 
reaſoning upon which they are founded, I might be juſtified 
in ſtopping ſhort with the argument, and calling for judgment 
of the court againſt the plaintiffs without going a ſtep far- 
ther on the duke's part. For, unleſs theſe determinations of the 
Engliſh lords, and the juſt principle of them, are to be ſub- 
verted, nothing more is here requiſite, than to remind the 
court of the numerous inſtances, in which the plaintiffs, or thoſe 
whom they repreſent, have neglected to claim a renewal and 
pay the fines and do the other neceſſary acts within the time 
limited by Mr. George Brydges's covenant of renewal, without 
having ſubſtantiated ' one tolerable apology for the laches. Nay, 
if I was to yield all benefit to the duke of Chandos from the 
variety of neglects of this kind, except in the very firſt inſtance, 


there would be full enough tg warrant à decree againſt tho 


plaintiffs. The neglect to claim a renewal, which I mean, is 
the neglect on the dropping of the life of Richard Deſpard 
one of the original leſſees and the firſt who died; for on his death 
eleven years beyond the fix months limited were ſuffered to pals, 
without a word or an act from the other leflees towards a re- 
newal; and though there has been a ſucceſſion of litigations 


ever fince, not ſo much as an attempt has been made to prove 


the leaſt apology for the laches. There was indeed a ſuggeſtion 


of ſome excuſes in the firſt bill claiming a, renewal ; but the 
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facts ſtated for this purpoſe not only continue mere allegation 
to the preſent moment, but upon the face of them, as I ſhall 
hereafter ſhew, were untruths. 


Bur the duke of Chandos is ſo well provided with a variety 
of grounds of objection to all relief of equity againſt the lapſe 
of time, that it would be an injuſtice to his cauſe to reſt ſatis- 
fied with mere laches in a ſingle inſtance. From its long du- 
ration indeed, and being without the ſhadow of. an excuſe, it 
might be enough to warrant the court to refuſe its aid, without 
waiting to enquire into other inſtances of laches, or other 
grounds. for denying the deſired relief. But unleſs the court. 
ſhall think fit to declare its ſatisfaRtion without hearing more, 
the counſel for the duke cannot with propriety decline the far» 
ther enplamon 


I snazL 8 now proceed to recount the various: 
grounds, upon which the facts of the cauſe entitle me to eld 
the plaintiffs in their claim of relief in equity. 


Wnar thoſe grounds; are, I haye already almoſt anticipated 
myſelf in the relation of; becauſe in my general reaſoning on 
this queſtion of relief againſt lapſe of time, I prepared thoſe, to. 
whom I addreſs myſelf, to expect not only. a total want of equity: 
for the plaintiffs, but almoſt every kind of ee or topic 
of equity againſt tem. F 


I $HALL arrange my objections to n the plaintiffs 
— lapſe of the 3 time of renewal under ne 


I. IIArVTE very impraper conduct in obtaining the origi- 
nal leaſe for lives. 


Mz. WALTER STEPHENS, the 8 of the leaſe for 
bimſelf and his two b was the confidential receiver and 


- manager. 
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manager of the eſtate for Mr. Brydges, and had been ſo for 
many years; and in this ſituation Mr. Walter Stephens appears 
to have gained a full knowledge of the value of the manor of 
Villiers. In ſuch a fituation it became Mr. Stephens to employ 
his knowledge for the profit of his employer ; more eſpecially 
as it appears from his letters, that Mr. Brydges was totally igno- 
rant even of the particulars of the eſtate, except as he re- 
ceived information through Walter Stephens himſelf. There 
was alſo another ſituation, which, if he had poſſeſſed any deli- 
cacy, mult have prevented all idea of bargaining for himſelf; 
he being one of the ſequeſtrators of the eftate under the pro- 
ceſſes of contempt againſt Barnaby Carroll, and as ſuch a truſtee 
both for the crown and Mr. Brydges. But forgetful of his 
duty, both as a ſteward and a truſtee, he took advantage of 
his influence with Mr. Brydges, and the embarraſſment into 
which the eſtate under his Walter Stephens's care, had been 
brought from the conteſts with the Carrolls; and, inſtead of 
guarding his principal from the impoſitions of others, he made 
him a dupe to his own intereſted views. In execution of this 
plan Walter Stephens bitterly inveighed to Mr. Brydges againſt 
the various perſons applying for a leaſe, tiling them in his 
letters accomplices of Barnaby Carroll. Having thus ſtopped 
the ears of Mr. Brydges to all propoſals from others, Mr. Ste- 
phens avowed his wiſh of a leaſe for himſelf and his friends. 
But this defign was at firſt artfully introduced as if himſelf was 
out of the queſtion, and as if he was only recommending 
friends,. extolling them in the moſt extravagant terms. When 
however he arrived at Wincheſter to negotiate perſonally, then 
he avowed, that he was one of the perſons extolled by himſelf; 
and that two others of the ſequeſtrators were his partners. At 
length alſo, having made Mr. Brydges inacceſſible to all others, 
Walter Stephens prevailed in obtaining a perpetual renewable 
leaſe for himſelf and his two friends. In order however to. 
accompliſh this great point, it appears by the bond which he 
executed at the time of the leaſe, that he was under the neceſ- 
fity of tempting Mr, Brydges by the moſt important promiſes 
| g bath 
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both of immediate and ſolid advantages: for excluſive of the 
rents reſerved, it was ſtipulated by Stephens, that within a year 
he and his two aſſociates ſhould entirely clear off the heavy 
arrear of { 4564. due from the Carrolls, and alfo indemnify 
Mr. Brydges againſt ſuits of every kind from the Carrolls or 
any claiming under. them. Such being the manner of obtain- 
ing the renewable leaſe for lives, it is not ſpeak ing too ſeverely 
of it to ſay, that it was not only highly unbecoming, but ap- 
parently in abuſe of the truſty and — . in Mr. 
Walter 2 - 


2. Ir is no night Gbjedbn to the original tranſaction of the 
leaſe for lives, that Mr. Walter Stephens at the time knew. the 
defect of title to grant ſuch a leaſe, and that it was enn 
to third 2 N 


T HAvE PRs ſhewn, that was is the cleareſt evidence of 
prior notice of the two ' ſettlements of 1718 and 4728:0n the 
firſt duke of Chandos, as well as. of the ſettlement of 1712 on 
Mr. Brydges's iſſue male. But eyen the plaintiffs are afraid te 
deny prior notice of the latter ſettlement ; and this is enough 
to fix upon Walter Stephens and his two partners the charge of 
taking a perpetual leaſe for lives, which they knew Mr. and 
Mrs. Brydges had no right to grant, and which they alſo knew 
was a deſtruction of the rights of Mr. Brydges's iſſue male by 
his lady. Ought-courts of equity to countenance ſo unjuſt a 
proceeding by lending aid to ſubſtantiate it? Is it not rather 
to be expected, that ſuch a blemiſh, not only ſhoald make a 
court of equity indiſpoſed to aſſiſt perſons ſo taking an ill title 
to the injury of the unborn on whom the eſtate was entailed; 
but induce a violent preſumption, that ſuch a defective title 
would not have been accepted, if the leſſees, from their ſupe- 
rior knewledge of the property, had not been conſcious of pro- 
curing from Walter Stephens's influence a bargain, too profit- 
able, to be conſiſtent with his duty to obtain from the n to 
avhom he was both ſteward and truſtee? 


3. Tux 


4 


— 
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3. Tux original leſſees are liable to the. reproach of the 
groſſeſt and moſt obſtinate violation of one of the principal en- 
gagements by which the leaſe for lives was obtained. 


Mx. BxypGts had been tired out by expenſive litiga- 
tions with the Carrolls, and with the heavy arrears due from 
them. It was therefore holding out a very ſtrong temptation 

to him, when Walter Stephens promiſed to clear off the whole 
arrear of the Carrrolls, by paying £1600. of it immediately, 
and engaging to pay the remaining 1964 within a year after. 
But when the leaſe for lives was executed and the year had 
elapſed, Mr. Brydges was firſt. poſtponed in the payment of 
the (1964. on pretence of his not having done all the acts ne- 
ceſſary for perfecting the leaſe; and encouraged to depend on 95 
this latter ſum of money, which Walter Stephens in one of his 
letters ſignificantly, ſtiles the great ſum, the moment thoſe acts 
were completed. However. when the memorial for regiſtry 
and the fine and all other acts required by Mr. Walter Stephens 
were obtained, Mr. Brydges: ſtill found himſelf without the 
great ſum ſo held. out. to him; and though he lived above 
twenty years after expiration of the year within which it was 
contracted to be paid, he never received one ſhilling either of 
principal or intereſt. Even after his death the delay was per- 
ſiſted in; and it is not clear, but that at the preſent time, which 
is /ifty-five years ſince lapſe of the time when the money ought 
to have been paid, the £1964. may be part of the debt, for 
which the leaſe ſtands mortgaged to the perſonal repreſentatives . 
of Mr. and Mrs. Brydges. 


4: THERE appears againſt thoſe- whom the plaintiffs .repre- 
ſent, in addition to this long and obſtinate breach of one of 
the principal engagements by which the . leaſe for lives was 
gained, a provoking aggravation by.the molt untrue and trivial 
ſuggeſtions, made in order to found a denial of the debt of 
£1964. with its intereſt, and to ſtop. Mr. Brydges from re- 
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| ed to be proved by the plaintiffs and were falfified 
anſwer, but upon the fuce of them had not a 
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covering 1 action he brought at d Up * nne. ſuit 
in equity. 


IuAvz already enlarged on the particulars of this vexatious 
Brydges. Here I will only obſerve, that fo 
much of the ſuggeſtion of the bill brought by Walter Stephens 
and his partners, as was true, was anſwered by the condition 
of the bond entered into by the leſſees when the leaſe was 
granted; and that the other ſuggeſtions; not only were unattempt- 

by Mr. Brydges's 
probability of found- 
ation. One excuſe was the infortnation by the crown againſt the 
leſſees to make them truſtees of their leaſe for lives; which was 
clearly their own concern not Mr. Brydges's, or, if it had been 
his, was within the expreſs words of the agreement to indem- 


nify him againſt all perſons claiming under the Carrolls. The 


ſame may be ſaid of the information, which Walter Stephens 


had inſtituted on the popery acts in the name of a truſtee, in 
order to avoid accounting either to the crown of Barnaby Car- 
roll for the immenſe profits, which the leſſees had been mak 
ing out of the eſtate beyond Mr. Brydges's tent of £800. a 
year for ſeven or eight years ſucceſſively. The other ſuggeſtion 
was, that the accounit of arrears from the Carrolls was an erro- 
neous one; and it amounted to a denial of the debt. But Mr. 
Brydges's anſwer thoroughly cleared away that objection to 
the debt; and the plaintiffs never attempted to prove the truth 
of the objection; and what leaves no doubt of its being a falſe 
ſuggeſtion wilfully made is, that the account of the arrears was 
framed by Walter Stephens himſelf, he havin 1g been the receiver 
and N of the eſtate at the time. 


— 


5. 1 op ros to the plaintiffs a fucreſion of end to come 
in and renew within * fix months limited by the covenant of 
renewal ; neglects, all aggravated by long duration and De 
un circumſtances. hs | 

Tur 


- 


Tux firſt laches began early in 174a, Richard Deſpard one 
of the leſſees and lives dying in December 1741; and the ſecond 
commenced in 1746 by the death of Walter Stephens. Inſtead 
of coming within the fix months after each of the two deaths, 
the leſſees for the time being ſuffered Mr. Brydges, who did 
not die till May 2761, and conſequently lived above ten years 
after the dropping of the firſt life, to die without making any 
tender of the fines or nominating any life, Soon after his 
death indeed the then leſſees ſo far were awakened from their 
flumber, that they made the nomination of two lives and the 
tender of two fines. part of a bill of revivor and ſupplement ; 
but in ſo doing, as they perſiſted in controverting the debt of 
£1964. with its then arrear of intereſt for above twenty years, 
it ſcarce, amounted to a promiſe of payment, — In May 1756 a 
new period of laches may be ſtated. Having, then from Mrs. 
Brydges's conſent ta renew obtained a decree of renewal, and 
made a payment of 300. to her agent in Ireland, the then 
leſſoes became again grollly neglectful. Though under the 
decree they might as againſt Mrs. Brydges have enforced a re- 
newal, for the, two lives then, vacant, by clearing all arrears for 
fines; rent and the old debt of £1964. with its then increaſed 
intereſt of above twenty-ſix: years: yet rather than ſubmit to 
the terms on which the decree. had directed Mrs. Brydges to 
renew, they deſerted theit own decree, and ſuffered near ſeven 
years more to pals. without taking any one ſtep under it, or 
ever calling on Mrs. Brydges to renew. — In June 1760 the 
third and laſt life dropped. But though at this time there had 
been no renewal executed to ſupply the lives before dropped, 
and the then leſſees had ſtill left unſettled the arrears due to the 
eſtate of Mr. Brydges, and conſequently their leaſe was become 
completely expired under very aggravating circumſtances, they 
made no eſſay towards a rene wal. On the contrary they thought 
ft, to paſs over the dropping of this laſt life. without ever in- 


forming her of it; ſhe dying about two years and a half after 
in January 176g, and as it ſeems without knowledge of the 


event. This looks very like concealment. on the part of the leſlces ; 
Ns = LI and 
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poſſeſſed of a deed of rene wal frem her; leaving 


newal by Mrs. 
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and whether that is a proper name for it, or the- ſofter one of 
groſs omiſſion, it equally operated to her prejudige. . Had ſhe 
known that the leaſe for lives was actually e » and: that 
by that event and the ſubſequ 


ent new laches to come in and 
renew within the fix months there Was @ new i t to 
any claim of renewal, it might have induced her to. eject the 
leſſees, and to have exerciſed her power of leaſing for three 
hves under her marriage ſettlement with very great advantages 
to herſelf. — A new laches followed the death of Mrs. Brydges; 
for though now three Yves had been long, vacant, the leflees. 
ſtill took no -meaſures for It was not till upwards. 
of a year and three months after its. Brydges's death, that 
the kſſees made their - bargain with the executors” of Mrs. 
Brydges, for purchaſing that-mltity the alledged label of re- 
newal, af whichithe leſſees were ignorant tilt a year after 
her death. The famous bargain, by wich the leſſees united 
the intereſts of Mrs. Brydges's Perſbnal .repreſentatives with 
their own, did not cauſe any change in the favorite ſyſtem of 
taches. On the contrary from a dread.-of drawing (the. atten-- 
tion of the duke of-Chandos, the ſueceſſor to the eſtate on Mrs. 
Brydges's death, to the extent of his rigiits, the object ſeems 
to have been to gain from the duke by /urprize, before he ſhould: 


underſtand their ſituation, an acquieſcence+in their claims upon 


the eſtate as leſſees, and to win the duke into acts, which might 
afterwards be interpreted into a confirmation of their bad title. 
Nothing therefore is. faid to the duke about a renewal. But 
pay rent to him and inform him of having ſettled all diſ- 
putes with Mrs. Brydges's executors, and repreſent their being 
it for the 
duke's. future inveſtigation to diſeover, that the pretended re- 
Brydges was a mere nullity; that they were 
ignorant of its -exiſtence till after Mrs. s death, and 
that the third and laſt life in che leaſe for lives had been 
dropped near four years. Thus this new inſtance of neglect to 
ebe whe Mine with groſd miſre preſentation af real facts, 
a ſuppreſſion - of material truths, and ſurprize of the 
| duke 
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duke into 
of the leffees. 


and a' tacit approbation of the ill title 


Ir proſecute this hiſtory of inveterate laches beginning 
with 1741 and not terminated in 1764 for to fay the truth, 
J am unable to find when it did ceaſe, But after ſuch a 
ſucceſſion and duration of laches as I have already ſtated, with 
the atrendant aggravations of concealment, ſuppreſſion, falſe. 
hood, and furprize, furely it would be a waſte of time not to 
ſtop here. G rn * 


Sor is the variety of ſtrong grounds, upon which I venture 

to aſſert, not merely that the plaintiffs are without any equity 
to fuſtain their claim of a renewal, though that would be ſuf. 
Keient for the duke, but that in fact there is almoſt every 
head of equity againſt them, which can well occur; namely, 
ieripropet artifice in the original obtaining of the leaſe for lives, 
followed with the moſt aggravating breaches of thoſe engage- 
ments by which it had been procured, the moſt numerous ſtub- 
born and perverſe neglects to renew, the moſt falſe ſuggeſtions 
to excuſe the breaches of engagement and laches, ſuppreſſion 
of material facts, and falſe ſtatements to betray the duke into a 
Acrifice of rights the moſt valuable. | 


Ir appears: therefore, that it is nothing like the caſe of a 
mere ſimple aches. But it is the caſe of à perpetual leaſe ori- 
ginating from the ill practice of a ſteward and truſtee with his 
principal, not only expired afterwards at law from a ſeries of 
permanent and wilful laches, but expired under circumſtances 
of groſs violations of agreement and falſe ſuggeſtions, and at- 

tempted to be revived by circumvention of the party intitled-to 
rake advantage of its being both a void and unexpired leaſe, In 
few words it is the cafe of a leaſe forfeited! by obſtinate lac hes 


and infected throughout with almoſt every ſpecies of fraud. 


LL 1 2 STATED 


* 
„ 


ads, capable of being miſinterpreted into a walver 
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_. STATED: then in its broadeſt. extent, e in this. 
laſt and-workk point of view, it is a.caſe ſo ſtrong, againſt the 
plaintiffs, that even though the duke ſhould conſent: to give 
3 the benefit of the lich act of the 19th and 20th. of the 
preſent king in favor of tenants holding under leaſes. for lives. 
renewable "= ever, an. the plaintiffs. would not. ah nn, 


Tuts lniſh act. i in * af TP far | ns covenants af 
perpetual renewal, was. paſſed in: the firſt ſeſſion of the Iriſh. 
parliament. after the deciſion of the Engliſh. lords. in the before 
cited appeal of Bateman and lady Roſs againſt Murray „ Pra- 
bably alſo the act grew from that deciſion: though it ſhould be 
obſerved. that it is profeſſed by the act, not to gainſay the pro- 
priety or juſtice of the deciſion of the Engliſh lords, but to be 
founded on tenderneſs for leſſees in relpee of a received opiniau 
in Ireland. So far indeed was: there from being the leaſt in- 
tention: ta diſturb the laſt deciſion in England, that the act ex- 
preſsly provides againſt affecting any decree ar judgment already 
made, and even excepts from the relief it gives all. ſuits com- 
en L relies * ene 3 


ar 


— pa this Iriſh 4 ſo made-for aa for lives: 
uo renewable leaſes, I repeat, that, ſhould the duke of 
Chandos waive the clauſe under which: the 'preſent. caſe is ex- 
cepted out of the act, ſtill it would not ſerve — purpoſe of the 
plaintiffo. Even. upon this very indulgent act of. the Iriſh par- 
lament, the plaintiffs, if I . ede 
nenn w Ins Kr rt; | 


Tun & recites, that ne of the lands in lickind5 is held 
under leaſes for lives with covenants for. renewals upon 
payment of certain ſines at limited times on each renewal. It 
next recites, that from various accidents and cduſes ſuch; tenants 
Rad frequently negleRed to pay or tender ſines at the times pre- 
ſcribed by the coyenants of rene wal. Then it recites, that 
many ſuch leaſes were ſettled to make proviſions for * 
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and creditors, moſt of whom. would be ruined, if advantage 
ſhould be. taken of ſuch neglects. The. only other recital is its 
having been long a received opinion in Ireland, to which ſome 
deciſions. in courts of equity.and declarations of judges had given 
countenance, that courts. of equity would in /uch caſes relieve 
againſt. lapſe of time upon adequate compenſation. to thoſe to 
whom the fines were due. 


. Ueox. theſe recitals only it is tolerably clear, that the. Iriſh 
legiſlature meant only to. relieve: againſt. merely accidental neg- 
lets ; not to. aſſiſt thoſe of a. wiſſul kind, ſuch as occur in the 
preſent caſe. - It alſo ap 
not be intended to relieve, except where adequate compenſation 
can be made: which. under the peculiar. circumſtances of the 
preſent caſe, as we ſhall ſee preſently, it will be ſcarce poſſible 
1 aſcertain or make when nnn. 


Bun che enacting clauſe —— it ſtill leſs ambiguous, what 
fort of caſe it was intended to. relieve, and ſtill more pointedly 
excludes the preſent plaintiffs. The enaQting clauſe opens the 
intention. of. the legiſlature, by declaring, that the law was made 
to the end, that ſuch intereſts may not. be defeated by a mere 
« neglett where no fraud appears to have been intended, upon 
making full ſatigfactian to the leflors.” For this end. ſo ex. 
plicitly declared, the ſtatute enacts, that ** courts of equity upon 
« an adequate compenſation being made ſhall relieve ſuch tenants 
and their afligns againſt ſuch lapſe of time, if no circumſtance 


« of fraud be proved againſt ſuch. tenants or their aſſigns.“ 


This relief is alſo further. qualified, by adding, that it ſhall be 
given, unleſs the: landlords or perſons entitled to receive ſuch 
Ker have demanded them, and the ſame have been refuſed 


or ws i to be Nd within a. enen time after ſuch 
demancS | 


AL MosT every word 


of this enacting clauſe tells againſt the 
we plaintiffs. Caf 


they aſſert with any proſpect. of con- 


pears. from this preamble, that it could 


ow hogs — * = . on 4 „„ „„ Tn A — 3 
43 * _ 2 * — 2 2 Yr . * 2 — — 0 * — * — — 2 ca 4 * ws BY 
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vincing | 
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vincing the cotirt, that the neglects, which I have fo repeatedly 
Wed by gainſt them, were mere n were accidental? 
Can 55 free thoſe they claim under, or themfelves, fromm the 
charge of the i provotngiy wilful neglects? If fuch wilful 
neglects, for which no apology or —— can be offered in 
mitigation confiftently with truth, are not a fraud upon the 
landlord, I aſk what poſſibility there is of conſtituting a fruuuulen. 
neglect within the meaning of this law? I aſk alſo, how the 
court is to be ſatisfied, that in other reſpects there is no circum- 
france of fraud in the caſe of the plaintiffs? Can the plaintiffs 
exonerate their anceſtors and themſelves from any of the numerous 
cireumſtances of fraud I have ſtated againſt them? If om fingle 
eircumſtance of fraud remains unpurged, and not done away, 
the plaintiffs are expreſsly excluded by the act. But can the 
aſſiſtance of a combination of eloquence avail, fo to clear their 
caſe from all circumſtances of fraud, as not to leave ont fingle 
imputation unobviated? Beſides, as this caſe is, how is full 
ſatisfaction to be made to the duke as the act requires? It is 
not merely a number of fines, which is the ſubject of compen- 
ſation, For nineteen long years, exeluſive of fines the duke 
has been kept out of the receipt of a clear income of £2000. 
a year, to which in the worſt event of the depending ſuits for 
him he was indiſputably entifled from the beginning. In vain 
has be remonſtrated againſt the groſs injuſtice of being kept io 
many years out of { 2000. a year to which the plaintiffs confeſs 
his title: in vain has he repeatedly offered to receive the mone 
avithout prejudire to the conteſts about the validity of their feat: 
or to their claim of renewal. The anſwer has ever bern a moſt 
peremptory refuſal to pay one ſhilling, until the ſuits are ended 
or the duke ſhall acquieſce in their unjuſt claims. How then 
is the ſatisfaction for this loſs of (2000. a year to the duke to 
be recompenſed? Nothing like a recompenfe can be made, 
unleſs the court ſhall award, that the demand ſhall bear intereſt 
both ſimple and compound in the ſame manner as in the caſe of 
fines of renewals ; nch at the Iriſh rate of intereſt would 
augment it to the immenſe ſum of vonſiderably more than 


£60,900. 
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£60,000. and if to this ſum the fines and intereſt. upon. them, 
with the cofts of a litigation at. law and equity for near twenty 
years, are added,, the plaintiffs would have to pay upon a renewal 
upwards of £70,000. Upon any other mode of computation, 
how can the duke be fully compenſated ; and if this is adopted, 
will the plaintiffs ſay, that they are prepared to pay above 
£792,000. within à reaſonable time, ſuch as the [Iriſh Natute 
means by the uſe of that phraſe? 


Tuus the more the caſe of the plaintiffs is examined, the 
deeper it is probed, the worſe it is found. In this laſt point of 
view it appears. ſo-monſtrouſly deſperate from. the duration of 
the laches on their ſide, that the very ſtatute, which at firſt 
ſeems to. be the. beſt poſſible ſhelter for them, not only denies 
all relief, but throws the relief they ſeek, independently of it at a 
ſtill greater diſtance from them. Nay, the conſideration of this 
ſtatute even tends to ſhew,. that if the court was to grant the 


relief deſired, it would be next to impoſſible for the plaintiffs 


m comply with. the canditions gn. which-only it can be granted. 


CONCLUSION OH THE ARGUMENT. 


NOTWITHSTANDING the extreme length of the pre- 
eeding argument, ſuch is the fertility of the preſent cauſe, that 
fome topics ſtill remain to be conſidered ; topics, which I have 
hitherto' reſerved, becauſe they do not particularly belong to 


either of the two branches, into which-I'have divided the ar- 


gument. But on theſe remaining points, I ſhall endeavour to- 
expreſs myſelf ſhortly ; propoſing rather to call the attention of 
the duke's learned counſel in Ireland to:them, than at. preſent 
to undertake a very formal or complete diſcuſſion of them 


myſelf. At the ſame time I hope to ſuggeſt more than enough 
. | to 
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r2by 


to ſecure the duke againſt all danger of rene from theſe 
en to nne J allude. 1 


e theſe remmining ſubjects of conſideration i is ; the ys 
creo for a renewal obtained in May 176. - ” u rich wc d 


An the pleadings I do not obſerve any aun 165 wth 00 
glainifh to found their claim of renewal on the decree ; and as 
it is no part of the prayer of their bill to have the benefit of that 
decree, I am not ſure, that they now have a right to found 
themſelves upon it. Leſt, however, this point ſhould be 
raiſed at the hearing, I think it proper to ſtate what at preſent 
occurs to me as amply protecting the duke from the reach of 


that decree. — It is in the firſt place obſervable,” that the deeree - 


was obtained on a conſent to renew contained in Mrs. Brydges's 
anſwer ; for though ſhe reproached the then plaintiffs for their 
groſs laches, yet ſhe was induced by a regard to her on parti- 
_ cular interefts to waive all benefit of that and every other ex- 
ception to the renewal. The court, therefore, could not do 
otherwiſe than decree a renewal. But it would be a ſtrange 
thing to bind the duke by the conſent of a mere tenant for life; 
he having then ſubmitted to the court, whether the right of re- 
newal was not loſt by the laches, and whether he ought to be 


compelled to join in renewing. This alone, as I conceive, is 


ſufficient to guard the duke againſt ſuppoſing any intention to 
affect him by the decree. — Secondly, the very decretal words 
are not ſuch as to reach the duke. The decree indeed is ſilent 


whom. But then the renewal is directed to be made on the foot 


Brydges. This clearly exempts the duke from being hurt by the 
decree: becauſe he claims by a title prior to and paramaunt the 
leaſe itſelf; and the plaintiffs muſt ſucceed in proving, that the 


unregiſtered ſettlements of 1718 and-1728 on. the firſt duke of 


Chandos are nullities as to the , before they can affect 


the preſent duke with * covenant — the decree refers. — 
: - Thirdly, 


+ 


as to his grace, and decrees a renewal without ſaying againſt - 
ing of the covenant of renewal in the leaſe from Mr. and Mrs. 


„„ t y , . ̃˙ 6—'! od ro on: 9 N 


IN THE EQUITY SUIT ABOUT VILLIERS IN IRELAND, 26s | 


— Thirdly, it ſhould not be forgotten, that the preſent duke, at 
the time of his anſwer to the bill on which the decree of re- 
newal was made, had ſcarce attained his full age: that he was 
then only a remainder man; 'and that he was not apprized of 
the ſtrength of his title, but on the contrary was ignorant till 
many years after of ſome of the moſt material circumſtances be- 
longing to the caſe. — Fourthly, it is of importance to recollect, 
that the decree of renewal has been deſerted for near thirty 
years. Not a ſtep was ever taken under the decree, except a 
payment of £ 1300. a few months afterwards, which ſum was 
not half of the money due for fines with their intereſt, without 
one ſhilling towards the £ 3700. to ſtop a recovery of which 
the bill in equity was firſt filed, or towards the intereſt of that 
ſum for the fourteen or fifteen years ſince the action brought to 
recover it. Will the court in the preſent cauſe liſten to an at- 
tempt to revive a conſideration of ſo ſtale and deſerted a pro- 
ceeding, that near thirty years have elapſed without proceeding 
under the decree? More eſpecially will the court do this, when 
the former cauſe ſtands unrevived, and the parties in the cauſe 
now depending have not profeſſed to pray benefit of the decree 
in the former. cauſe? — Fifthly, though the court ſhould allow 
to the preſent plaintiffs the benefit of the decree, and even ex- 
tend its operation againſt the duke, {till the decree would not 
go half way towards ſheltering the plaintifts on the preſent oc- 
caſion. This will appear, by recollecting the time in which a 
very important part of the wiltul /aches fraud and circumven- 
tion, which are the ground of argument on the part of the duke, 
did in fact occur. If the decree is to avail, it will cover only the 
laches and miſconduct prior to its being made, that is, prior to 
May 1756. But how will the plaintiffs render the decree a pro- 
tection for the wilful laches and groſs miſconduct, between May 
1756 and the commencement of the ſuit now depending, which 


was firſt inſtituted in 1769? 


IT may alſo be attempted to clude the arguments againſt the 
Plaintiffs, by inſiſting that their caſe is not merely that of per- 
B Mm ſons 1 
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ſons ſeeking the relief of equity to compel a renewal: but ĩt is 
alſo the caſe of perſons, ſuing for the. aid of equity to make 
good a ſubſiſting renewal but one defective at law. This is 
really almoſt inventing a ground of argument for. the plaintiffs ; 
their own bill not ſo ſhaping their caſe.. But. if this point 
ſhould be reſorted to, it forces on a more particular attention to 

Mrs. Brydges's label of renewal. At law that inſtrument has 
been adjudged a nullity, notwithſtanding a too favorable and un+ 
qualified finding of it in the ſpecial verdict. Indeed the jury 
had no other warrant for finding the label of renewal executed 
by Mrs. Brydges in any way whatever, than Mr. Porter's 
proving the name of Mrs. Brydges to' be her hand-writing : 
which was a very inadequate” ground for finding an inſtrument 
proved, when Mr. James Rodney Mr. Moreland and Mr. Bur- 
land, the three ſubſcribing witneſſes to the inſtrument, were all 
living, and ought to have been called by the plaintiffs to prove 
it. Had any of the three ſubſcribing witneſſes been examined. 
before the jury, the pretended renewal would have had an ad- 
ditional objection. to it, as forcible as thoſe, on which, notwith- 
ſtanding the favorable repreſentation of the verdict, it has been 
condemned at law. The fact is, that not only Mr. James Rod» 
ney, who was examined for plaintiffs in equity, but even Mr, 
Moreland, though ſo much in the ſame intereſts with the plain- 
tiffs, and alſo Mr. Burland, would have: proved, that the inſtru- 
ment was in truth ſigned only as an g/crow, with no intention, 
that it ſhould have effect as a deed, until the then leſſees ſhould 
ſettle accounts with and pay all arrears due for rent fines the bond 
debt or otherwiſe to Mrs. Brydges, which condition. ſhe did not 
live to ſee performed. That this was her intent appears both 
from Mr. James Rodney's depoſition and alſo from Mr. More- 
land's anſwer. in this cauſe. Nor without their evidence could 
any one reaſonably doubt this, when it is conſidered, that by the 
confeſſion of the plaintiffs the inſtrument was kept an entire ſe- 
cret from the leſſees during Mrs. Brydges's whole life, though 
ſhe lived near ſeven years after the date of the label. Here 


therefore is a new inſtance of the extreme-irregularity and un- 
juſtifiableneſs 
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juſtifiableneſs of the findings in the ſpecial verdict in order to 
ſerve the plaintiffs; the verdict finding a deed without proper 
legal evidence, which, if it had been before the jury, would 
have proved the ſuppoſed deed to have been only a mere eſcrow. 
Yet this new expoſure of the verdict, from ſtirring a point in 
equity to aſſiſt the plaintiffs, cannot produce any effect in their 
favor. What does the point amount to? It is an attempt to 
bring the caſe of the plaintiffs within the doctrine of the fa- 
mous caſe of Coventry and Coventry at the end of Francis's 
Maxims of Equity and in 2 Peere Williams 222. and various 
other printed reports. According to the doctrine of that caſe, 
equity will ſometimes aſſiſt a defective execution of a power by a 
tenant for life to ſave a hond fide purchaſor for a good or valu- 
ble conſideration ; and therefore articles for a jointure by a tenant 
for life with ſuch a power was in that caſe ſubſtantiated by 
equity againſt perſons in remainder; as if an actual ſettle- 
ment had been made. — But there are moſt eſſential differences 
between the caſe of Coventry and Coventry and the preſent 
caſe. In the former the agreement to execute the power of 
jointuring was undeniable, being proved by the marriage arti- 
cles. But is there any ſatisfactory proof in the preſent caſe, 
that Mrs. Brydges did agree for V I zoo. as the verdict has found 
it to grant a renewal? Where is the written agreement to this 
purpoſe? The eſcrow of renewal executed by Mrs. Brydges, 
which the plaintiffs make evidence, doth not tally with or im- 
port ſuch an agreement; for in the eſcrow a different ſum is 
mentioned as the conſideration. Beſides who can believe, that 
Mrs. Brydges would accept of only Vigo when, excluſive of 
about three times that ſum for fines and intereſt, ſhe was en- 
titled under the decree of renewal, to have a debt of , 4700. 
and its intereſt of above fourteen or ſiſteen years and arrears of 
rent adjuſted, beſides conſiderable coſts, before grant of a re- 
newal? The very conduct of the then lefiees themſelves almoſt 
proves, that there could be no ſuch unqualifted agreement as 
the verdict has found: for how on that idea is it poſſible to ac- 
count for their not claiming the reneval at any time from Mrs. 


M m 2 Brydges 
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Brydges during the remainder of her life, which was near ſever 
years? Nor is it a ſmall circumſtance, that the depoſition of Mr. 
James Rodney, who was ſo confidentially- conſulted by Mrs. 
Brydges, and is a witneſs for the plaintiffs in: equity, always 
underſtood the contrary of any ſuch agreement. Nay, the re- 
ceipt given by Mrs. Brydges's Iriſh agent Mr. Croften Warren 
for the 1 300. to which Mr. Malie, the only witneſs. ſpeaking: 
to ſuch an agreement refers, fails the plaintiffs; the receipt 
being for V 1300. paid on account, as I underſtand, of fines of 
renewal, not i full of them as Malie would have it. believed. 
— Nor will the belief of this moſt improbable and ill proved 
agreement be nearly enough to lay a foundation for bringing. 
the caſe of the plaintiffs within the principle of Coventry and 
Coventry. In that caſe the articles for the jointure were 
merely a dgfective execution of the power; there was no fraud, 
no laches, no exceſs of power, no unfavorable circumſtance of. 
equity whatever againſt the lady claiming the jointure, but every. 
thing fair and meritorious to induce an interpoſition of equity. 
But in all theſe points the preſent caſe is at a diſtance from Co- 
ventry and Coventry. The preſent caſe is that of an execution 
of a power of leaſing, not merely defective in mode and form; 
but it is ab/olutely void, and is defective in /ub/tance, both. on 
the ſettlement of 1712 by which the duke is bound, and on the 
covenants for renewal in the leaſe for lives of 1729, which doth 
not. bind the duke, but is the foundation of all claims of the 
plaintiffs. The ſettlement of 1712 requires the execution of 4 
counterpart by each leſſee, as a moiſt eſſential ſecurity and guard 
for the rent reſerved ; and the power of leaſing is expreſsly given 
on condition of having, a counterpart ſealed by the leſſees. A 
counterpart is alſo required by the power reſerved to Mrs. Bryd- 
ges in the leaſe for lives of November 1729; and this latter 
farther requires from the leſſees a collateral perſonal ' ſecurity by 
bond or otherwiſe. But there is not any. counterpart to Mrs. 
Brydges's ſuppoſed renewal, nor.was any collateral perſonal ſecu- 
rity given; both of which eſſentials were indeed neceſſarily want- 
ing, becauſe it was a ſecret to the leſſees, that there was ſuch 

an 
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an inſtrument till May 1764, which was more than a year after 
Mrs. Brydges's death, and four years after the death of William 
Carden the elder, ſurviving life and leflee in the leaſe of No. 
vember 1729 and one of the lives and leſſee in the renewal. 
Where is the authority, which warrants a court of equity to 
ſupply two ſuch /ub/fantial defects in the execution of a power 
by a tenant for life againſt a remainder man? On what-princi- 
ple can equity give ſuch an aid? Beſides if in a common caſe 
it could be given, which I cannot but ſtrenuouſly deny, ſhall it 
be given in a caſe like the preſent, where the void leaſe to be 
aſſiſted is to continue a renewable leaſe for lives, which was the 
groſſeſt exceſs imaginable of the only powers which Mrs. 

Brydges poſſeſſed as againſt the duke of Chandos? Is there to 
be found, on the records of the. courts of juſtice either in En- 
gland or Ireland, a ſingle caſe, in which equity has ſupplied a 
void and exceſſive execution of a power by a tenant for life againſt 
a remainder man, to whoſe diſinheriſon the exce/s was intended 
to operate ? So groſs and unjuſt an excels, as that in the preſent 
caſe, is of itſelf a fraud ſufficient to prevent the relief of equity. 

But this is not. the only inequitable circumſtance, which diſ- 
tinguiſhes the preſent. caſe from Coventry and Coventry. Here 
the defect in the execution of the power actually proceeded 
from the moſt ſhameful laches of thoſe, in whoſe favor the 
fuppoſed renewal operates. If they had not refuſed juſtice to 
Mrs. Brydges during the ſeven years the remainder of her life, 
if they had not declined ſettling accounts and clearing off the 
heavy arrear of debt to her, notwithſtanding the repeated and 
preſſing applications proved by their witneſs Mr. James Rodney, 
the renewal would not have remained an eſcrow, there would 
have been a counterpart executed ; there would have been the 
collateral perſonal ſecurity required. In ſhort theſe would have 

been all that Mrs. Brydges or the leſſees could ſupply; every 
thing, but that to which both were competent; I mean a 
ſufficient power in Mrs. Brydges to warrant a perpetually renew- 
able leaſe. Therefore, without taking into the account the 


other laches and fraud, which make a till farther difference be- 


tween 


270 ARGUMENT FOR THE DUK® OP CHANDOS 


tween this caſe and that of Coventry and Coventry, there is not 
left a trace of reſemblance between the two. . 


Tus driven out of every place of ſhelter, the plaintiffs, as a 
Zrnicr reſource, may try, whether they cannot derive- ſafety 
from certain acts of the duke upon firſt coming into poſſeſſion, 
which the plaintiffs will call confirmation of their title, — But 
even here they will find the duke ſtrong and ſecure. It is true» 
that he did at firſt receive rent from the plaintiffs; and that he 
did at firſt ſhew a kindneſs to the plaintiffs, by preſenting their 
memorial to the Englith treaſury, and endeavouring to put an 
end to the crown's information againſt them for the benefit of 
their leaſe as gained by the original leſſees whilſt in poſſeſſion for 
the crown as ſequeſtrators. The plaintiffs will go farther, and 
argue from the promiſe of renewal, which they impute to the 
duke, but which he has denied upon oath, and being only 
ſpoken to by one witneſs is therefore by the rules of equity not 
ſufficiently proved. But for a moment ſuppoſe even this latter 
allegation to be true. Still the anſwer for the duke is eaſy and 
obvious. All theſe acts proceeded from him, whilſt it is clear 
from the proofs, that he was ignorant of the moſt important 
objections to the title of the leſſecs. He was not poſſeſſed of 
Mr. Porter's evidence, that the leſſees in the leaſe of Novem- 
ber 1729 had compleat notice of the two unregiſtered ſettle- 
ments of 1718 and 1728. He was not poſſeſſed of Mr. Walter 
Stephens's letters previous to and immediately following the 
tranſaction of the leaſe for lives. He was ignorant, that the 
ſurviving life in the leaſe for lives was dropped. He did not 
know that Mrs. Brydges's ſuppoſed renewal was a compleat 
nullity ; the plaintiffs thinking fit, not only not to ſhew the la- 
bel to the duke, but to conceal from him the real circumſtances 
attending that imperfect inſtrument. I might add, that he did 
not know the value of the manor of Villiers; and that the 
plaintiffs were holding an eſtate of above / 8000. or £10,000. 
a year at a rent ouly of V 2000. An attention to theſe inſtan- 
ces of want of due information on the duke's part will be ſuf- 


ficient 
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ficient for his purpoſe, without ſeeking for others, which I be- 
lieve may be found. On theſe inſtances alone he has a right 
to claim the protection of equity againſt being hurt by the 
acts on which the plaintiffs rely. — It is a fixed rule, as I 
take it, in equity, that unfair advantage ſhall not be taken of acts 
or agreements made by perſons under a miſtake or ignorance 
of their title ; and a long liſt of authorities might be gleaned 
from the books, if ſo plain a thing can require ſuch aid. There - 
fore it is no uncommon thing to relieve in equity on ſuch 
caſes, where from miſtake or ignorance the title at law is gone. 
How then can a court of equity.interpoſe to dellroy a legal title, 
ſor the ſake of giving effect to a pretenſion incquitably founded 
on a claim to take unfair advantage of ſuch miſtake or ignorance ? 
This is ſtating the caſe for the duke in a way, which muſt I 
think repel the claims of the plaintifts; in a way, which I 
conceive: ought completely to ſilence them. The duke was 
not merely ignorant of his own good title, and of the bad one of 
the plaintiffs without any laches or defaulton his part. It appears 
from the proofs, that a very material part of his ignorance 
was imputable to the default of the plaintiffs, or to ſpeak 
more correctly, to their concealment and mitrepreſentation ; 
in other words to the circumvention, by them or thoſe they 
repreſent artfully practiſed to throw 2 veil over their ill title, 
and. improperly to wile the duke into an approbation of it, 
Here once more the attempt to ſound an equity for the plain- 
tiffs, not only fails, but raiſes a new equity againſt them. In 
truth, without repeating the other inſtances of ill practice againſt 
the duke on this point of the caſe, the fingle ſuppreſſion from 
him, of the circumſtances belonging to the pretended renewal. 
of Mrs. Brydges, would be fully ſufficient to juſtify equity in 
ſtripping the plaintiffs of a legal title, if the duke wanted ſuch 
an aid -againſt them. 


W1Tn this laſt pretenſion of the plaintiffs againſt the duke, 
I think it is high time to come to a concluſion. Indeed when 


I reflect upon the extraordinary length and variety of diſcuſ- 
ſion, 


272 ARGUMENT FOR THE DUKE OF CHANDOS 


ſion, into which I have been carried, I could wiſh to add a 
brief recapitulation of all the points of the Argument, and their 
different windings. But though ſuch a ſummary view would 
certainly have its uſe, and tend to impreſs more ſtrongly a juſt 
idea of the very numerous and uncommonly powerful defences, 
out of every one of which the duke muſt be driven, before 
his competitors can eſtabliſh their pretended equity againſt him ; 
yet I am at preſent ſo exhauſted by viewing the ſame ſubject in 
ſo many different lights, that I muſt leave this undertaking, if 
it be neceflary, to the learned counſel in Ireland. But by 
this the duke cannot 'be a ſufferer ; becauſe, as they will cer- 
tainly come to the ſubject with freſh and unfatigued ſpirits; ſo, 
independently of that advantage, I am conſcious how much 
more equal they are than me to that and every other part of this 
e cauſe. 


1 SHALL therefore conclude the preſent argument with ſome 
few words en the topic of HARDSHIP ; which hitherto has not 
been particularly pointed at. 


Wuen the plaintiffs ſee, that the conſcience of the court 
wholly reprobates them, perhaps they may at lengthaddreſs them- 


ſelves to its 2 


Bur ſo hollow is the caſe of the plaintiffs in all its found- 
ations, ſo blemiſhed in all poſſible views of it, that if the equity 
of the caſe was nearly on a balance between the contending 
parties, inſtead of being as it really is wholly in favor of the 
duke, and on that account there was room for the influence 
of compaſſion, ſtill the appeal would be fruitleſs ; for on a 
moment's recollection all the hardſhip will appear on the 
duke's fide, and conſequently all the compaſſion is his due. 


In point of HARDSHIP the caſe may be properly divided into 
three periods. 


Tre 


©. 
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Tur firſt. is the time from November 1729, when Mr. and 
Mrs. Brydges granted the leafe for lives, till Mr. Brydges's 
death in 1751. During this long ſpace of above twenty years, 
all the hardſhip was upon Mr. Brydges. For the whole time 
he had cauſe of complaining. He had been deluded by unbe- 
coming acts into a perpetual leaſe to his own ſteward and truſtee 
and his partners, extravagantly to their emoluments and his 
own loſs. Yet theſe perſons, ſo advanced and raiſed in fortune 
above their own principals and landlord, inſtead of being con- 
tent with the advantage thus unfairly gained, refuſed to pay a 
capital part of the under-price, by the promiſe of receiving 
which almoſt immediately he had been won into the unjuſt 
bargain. Refuſing this juſtice, they harraſſed him with an 
eſtate for life in an equity ſuit to elude a recovery at law. The 
reſult of this conduct was, that Mr. Brydges died without ever 
receiving one ſhilling, either of the great ſum of £1964. as 
Mr. Walter Stephens called it before the leaſe was perfected, 
or one ſhilling of an intereſt running upon it for near twenty- 
two years ſucceſſively ; and that during Mr. Brydges's life the 
anceſtors of the plaintiffs enjoyed both, the fruits of their ill- 
gotten, but highly profitable, leaſe for lives, and the very price, 
the holding out of which by his ſteward and truſtee had won 


Mr. Brydges into granting the leaſe. 


Tux ſecond period includes from the death of Mr. Brydges 
in 1751 to that of his lady in 1763. But here again the profit 
was all on the fide of the plaintiffs or thoſe under whom they 
claim : the loſs centering in Mrs. Brydges, partly in her own 
Tight, and partly in that of acting executrix of her huſband. 
At one time, indeed, the leſſees did think fit to pay . 1 300, 
in part of near three times that ſum due for fines and their in- 
tereſt ; but the old bond debt of 1964. which had been ſo 
grand a part of the temptation to Mr. Brydges on grant of the 
leaſe with its long intereſt of /wenty-/ix years was till with- 
held; and not content with that injuſtice, the leſſees concealed 

' Nn from, 
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from, or at leaſt gave no notice to, Mrs. Brydges, of the fine 
due to her by the dropping of the third and laſt life in their 
leaſe, though ſhe lived »bove two years after. This new ein- 
juſtice to Mrs. Brydges was certainly convenient to the leſſees. 
But it was a great hardſhip upon their lady; who, had ſhe known 
the fact, might have brought an ejectment to diſpoſſeſs the 
leſſees, whoſe leaſe was thus become actually expired; and fo 
under the ſettlement of 1712, ſhe might have made a new leaſe 
for three lives to her own great advantage, without invading the 
rights of the duke who was next in. remainder. The increaſed 
value of the manor of Villiers in 1760, when the third life 
dropped, was ſuch, that the loſs'of this advantage alone may. be 
fairly reekoned at many thouſand pounds. In the whole, 
therefore, of this ſecond period all the hardſhip was on Mrs.. 
Brydges, and the perſonal eſtate of her deceaſed huſband ; and 
all the profits from that hardſhip reſted with the leſſees. 


Tux third and laſt period is from the death of Mrs. Brydges 
in 1763 to the preſent time, that is to November 1785, If the 
calculation is taken upon this period, it tells ſo enormouſly 
againſt the plaintiffs, that to ſtate the ſum total of their receipts 
at the expence of the duke's rights, muſt not only excite com- 
paſſion for his long hardſhips and ſufferings, but provoke a molt. 
juſtifiable reſentment for the injuries by which the plaintiffs have 
hitherto appropriated the profits of thoſe rights to themſelves. 
During the greateſt part, if not the whole of the laſt 2aventy-three 
years, the manor of Villiers has been equal to at leaſt Z 8000. or 
£9ooo. a year. For the firſt three or four years of this very long 
ſpace the duke only received from the plaintiffs at the rate of £ 2000. 
a year. For the other nineteen years of the ſame ſpace, they have 
put the duke to continual and heavy expences, by litigating his 
juſt claims, without paying to him ſo much as one thilling. 
Should the plaintiffs ſucceed in their attempts to ſubſtantiate their 

rpetual leaſe, which, unleſs I ſee their caſe throughout under 
a perfect deluſion, is impoſſible ; even. then if compound intereſt 

18 
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ts allowed in the ſame manner as on fines of renewal *, there is 
unjuſtly withheld from the duke to the amount of fixty or 
£70,000. But this is a view of the duke's hardſhips the moſt 
favorable to the plaintiffs. Unleſs every one of the numerous 
defences I have ſtated againſt the alledged equity for the plain- 
tiffs can be wholly 33 they will have to account to the 
duke, for the full profits of the manor of Villiers at leaſt during 
nineteen years. In this Jaſt point of view, the aggregate of the 
duke's injuries, which the plaintiffs will have to compenſate, 
may probably be not leſs than the monſtrous ſum of 4 1 50,000. 
without computing intereſt. Nay, what is more, if the duke's 
rights are ſuch as I have argued and underſtand them to be, 
there will probably be added to the long reckoning of his paſt 
hardſhips the future loſs of the very immenſe ſum I have laſt 
mentioned. I fay, that this future loſs is probable, becauſe it is 
not eaſy to conceive, that the plaintiffs will be able to refund 
the whole money due on ſo vaſt an account. 


Tnus for the whole fifty- ſix years, during which the plaintiffs 
and their anceſtors have poſſeſſed the manor of Villiers, all the 
profit has been on their fide, all the hardſhip and all the injury 
on the ſide of the duke of Chandos and thoſe whom he ſucceeds 
in the right to the inheritance. — If at length the duke's juſt 
rights do prevail, it will be merely terminating a leaſe, which 
not only began in breach of truſt and confidence, and has been 
continued by fraud and circumvention, but never was fulfilled 
by thoſe for whoſe benefit and advancement it unjuſtly operated, 
and alſo never was binding upon the duke of Chandos. This 
cannot be called hardihip to the three families, which have long 
ſubſiſted on their injuries to the duke and his predeceſſors Mr, 
and Mrs. Brydges. But it is a real and irreparable hardſhip 
upon the duke of Chandos, that not even all the powers of the 
higheſt court of juſtice can enſure to him any thing like recom- 


(PA. 
* Were, and ſee e and Murray, Appeals Dom. Proc. 1779. Nothing in the 


decree in Ireland as to compound intereſt in that caſe, but the decree directed a new fine az. fore 1 
for every ſeven years elapſed without naming a life and interelt on ſuch fine. # 29-£/lo AA - 
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pence for the uſurpation, under which he has ſo long and ſo 
grievouſly fuffered. — Compaſſion may be due to the duke, 
en whom a heavy future lofs muſt fall in addition to paſt in- 
jury. — But I cannot comprehend, how the plaintiffs, who. with. 
their anceſtors have been the cauſes of that loſs and the authors 
of that injury, can even protect themſelves from reproach. 


” — 


THE plaintiffs in the exchequer equity ſuit in Ireland, againſt. 
the late duke of Chandos, having, in the manner ſtated in the con- 
eluſion of the narrative part of the preceding. equity argument, aban 
doned their writ of error for reverſing the judgment in favor of the: 
= - duke's title to Villiers at law, and being bound by the terms on which- 
they obtained, an, order continuing the injunction againſt the duke in 
equity; the conteſt between them and te duke thence became merely 
equitable.. It therefore remained only to diſpoſe of the claim of the 
| plaintiffs to the aid of a court of equity for compelling the duke to 
* renew the perpetual leaſe in queſtion. A long time elapſed before 
| | bringing the equity cauſe to actual hearing. before the Iriſh court of 
| 5 excliequer; but at length the cauſe was brought to a hearing. It was 
firſt heard in the Iriſh eourt of exchequer ſeveral days in Eaſter term 
| 


| 1789. It was farther ſpeken to in the term following; and at the 
if eloſe of the argument. the court declared, that they would pronounce 
a decrce in the enſuing Michaelmas term. But the duke of Chandos 
1 dying in September of the ſame year, the cauſe in equity abated ;. 
and then a bill of revivor and ſupplement was filed againft his. widow 
the ducheſs and. his only daughter and heir lady Anna Eliza Brydges 
now married: to earl Temple, in reſpect that under the articles on. 
marriage of the duke and ducheſs and under his laſt will, his right 
and cſtate in the manor of Villiers was conſidered as tranſmitted” 
to the ducheſs and lady Anna. Eliza, The proceedings under. this 
will of revivor and ſupplement neceſſarily took up ſome time: for 
anſwers. were put.in, and. the anſwers- were replied to, and the cauſe- 
being at iſſue proofs were made of the late duke's. marriage articles- 
and his laſt will. But in Trinity term 1790, the equity cauſe was 
heard on the ſupplemental matter; and on the 25th: of November 
1790 the barons-of the Iriſh exchequer made an order, whieh directed 
the defendants. the — and her daughter and the principal 
plaintiffs. 
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plaintiffs to prooeed to trial before the next going judges of aſſize at 
Maryborough for Queen's county in Ireland, on an iflue to try, 
whether the original leſſees Richard Deſpard William Carden and | 
Walter Stephens or any of them had. notice of either of the two | 
unregiſtered ſettlements of 1718. and 1728 before the time of executing” 
the leaſe of November 1729. This order was a par tial victory againſt 
the ducheſs and her daughter. It ſeemed to import, that at leaſt the | 
notice was not ſo ſufficiently proved, as to found a decree for the 
ducheſs and her daughter upon that ground without giving the 
Plaintiffs the benefit of an inveſtigation before a jury; and this was | 
the more ſtrong in favor of the plaintiffs, in reſpect of there being 
reaſon to believe,. that there was only paper evidence to offer to a 
Jury, namely, the ſame written doeuments and the ſame depoſitions - We 
as were before the court which ordered the iſſue. It might alſo be 
conſidered, as a ſort of intimation, that, if the iſſue of notice ſhould be 
found againſt the ducheſs and her: daughter, there was at leaſt ſoine 
probability of decreeing-the aid of equity in forcing a renewal of the 
leaſe. The directing of this iſſue not being ſatisfactory to thoſe con- 
cerned for the ducheſs and her infant daughter lady Anna Fliza 
there was an appeal on their behalt to the Iriſh houſe of | 
lords. This appeal was heard for ſeveral days in March 1791. b 
4 Upon cloſe. of the arguments of the countel; the Itiſh houſe of lords 
ordered three queſtions to be ſent to the judges. The author of the 
preceding arguments for the late duke of Chandos is not poliefled of 
the queſtions. But according to a letter from Ireland to the late 
duke's Engliſh ſolicitor in the cauſe, lord chief baron Yelverton on the 
2 5th of March 1791. informed the Iriſh houſe of lords, that all the 
Inſh judges, ho had conferred, together, viz. the chief baron and- 
the judges and Barons Bennett, Cruikſhank, Hamilton, Metge, | 
Hen, and Kelly, concurred in. theſe anſwers to the three queſtions ; . 


namely, 5 


— — Ge 


To: the firſt queſtion, © that in their opinion the regiſtry 
&« 2, or any clauſe therein, did not enable the reſpondents to 
<«. maintain an action of covenant againſt the appellants; but 
ce that they did not by this anſwer mean to give any opinion, | 
« whether by the common law aided by the regiſtry ac ſuch. 
an action might or might not. be maintained.“ 


: | Toa 
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To the ſecond queſtion, © that they did not conceive that 
under the regiſtry act the unregiſtered deed of 1728 was 
valid as againſt the reſpondents to defeat the operation of 
«© the covenant for renewal in the leaſe of 1729. 


To the third queſtion, “that they did conceive the un- 
© regiſtered ſettlement of 1728 was to be deemed fraudulent 
and void as againſt the leaſe of 1729, ſo far as that deed 
might tend to defeat the covenant in that leaſe affecting the 
« reverſion veſted in George Brydges by the ſettlement of 
4 1714 | ; 


To this communication from Velverton chief baron, there was ſaid to 
be added a declaration by the lord chancellor Fitzgibbon, that he had 
received letters containing the anſwers of the judges Bradſtreet 
and Hellen, who were prevented by illneſs from meeting the other 
judges; and according to the ſame account the Jatter thought upon 
the firſt queſtion, that an action of covenant might be maintained 
againſt the appellants, and on the ſeeond and third queſtions con- 
curred with the chief baron and- the fix other judges; but judge 
Bradſtreet was wholly againſt them on all the three queſtions. The 
ſame account then proceeds in the words following, except that 
about one line, not making the leaſt part of the arguments re- 
ported, is purpoſely omitted. 


« Taz Loxp CHANCELLOR then began a very elaborate ſpeech, 
in which he profeſſed to conſider the caſe as comprehending five 
objections to the relief ſought by the reſpondent's bill :—1ſt, That 
of original fraud in obtaining the leaſe of 1729.—2dly, Subſequent 
laches on the part of the lefſees.—3dly, That the covenant for renewal. 
contained in that leaſe was not binding on the appellants.—Athly, 
That if it was, yet the appeliants ſtanding in the light of - purchaſers 
for a valuable conſideration without notice, and having the legal 
eſtate veſted in them ought not to be deprived of their legal priority 
by the interpoſition of a court of equity.—5thly, That if the inter- 
poſition of a court of equity was warrantable, yet that the reſpondents 
had no claim to it, thoſe under whom they derived having had either 

rſonal or conſtructive notice of the deed of 1728 previous to the 
execution of the leaſe of 1729. As to the point of actual notice che 

| | declared, 
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declared, that (ſuppoſing there were no other War for diſmiſſing 
the bill of the reſpondents) he thought the order directing an iſſue to 
aſcertain that fact a right one; that if Mr. Porter had not been 
examined at the trial at bar, and the queſtion had reſted on his 
depoſitions, he ſhould have thought that thoſe depoſitions together 
with the particular reſervation of the rent in the leaſe would have been 
ſufficient for the oourt of exchequer to decide upon ; but the ap- 
pellants having «unneceſſarily examined him on the trial at bar, and 
now holding their legal title under the verdict upon that trial, which 
(extraordinary as it was in many reſpects and certainly intended to im- 
peach Porter's evidence) he did not ſee, how the court below could 
do otherwiſe, than ſend it to a jury to aſcertain the fact of actual 
notice, ſuppoſing it neceſſary to aſcertain that fact at all. With 
refpe&t to conſtructive notice, it was clearly againit the appellants. 
Upon the appoint of original fraud, and upon that of ſubſequent 
laches, he was alſo with the reſpondents. And having thus diſpoſed. 
of ſo much of the caſe, he then proceeded to a diſcuſſion of what he 
conceived to be the material and very difficult queſtion in it, namely, 
Iſt, whether the appellants claiming under a conveyance of the reverſion. 
prior to: the leaſe of 1729 could be bound by the covenant for renewal 
contained in that leaſe. He confidered this at firſt independently of the- 
regiſtry act; and upon principles and authorities he was clear, that the 
appellants ſo claiming could not be bound by ſuch a covenant, He next 
confidered the effect of the regiſtry act, very minutely compared it 
with thoſe paſſed in England, cited the principal caſes determined upon, 
the Engliſh acts, then compared thoſe acts with and diſtinguithed 
them from the acts againſt fraudulent and voluntary conveyances ; 
and after a long train of logical and legal reaſoning, in which he did 
indeed diſplay infinite learning and ability, he at length concluded, 
that the operation of the regiſtry act could not diſplace the reverſion 
veſted in the earl of Carnarvon then duke of Chantlos by the deed. 
of 1728, and that unleſs it did ſo diſplace it no privity of eſtate 
could be eſtabliſhed between the covenantee and the grantee. He 
was therefore decided, that even with the aid of the regiſtry act no 
action of covenant could be maintained by the reſpondents againſt 
the appellants; and he was equally clear, that if no action at law 
would lie for them for breach of covenant, no ſpecitic execution of 
that covenant could be decreed for them in equity. Therefore if 


the cauſe reſted there, he had no difficulty of declaring, that the bill 
| mould. 
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ſhould bave been diſmiſſed. But he inſiſted, that the cauſe dia not 
-reſt there: for that upon a rule of equity, which he conſidered 
as ſacred and immutable, no relief in this caſe could be de- 
creed againſt the appellants. He inſiſted upon this principle, viz. 
that a defendant, being a fair purchaſor for value without notice, in 


the poſſeſſion of a clear legal title, can never be annoyed by equita- 


-ble interference. He declared, that this principle was as eld as 


the juriſdiction of courts of equity; that it could not be queſtioned 


without ſhaking the foundations of that juriſdiction; that he felt it 
to be his duty moſt explicitly and unequivocally to maintain it, and 


he undertook to do ſo by a chain of authorities from the reign of 
Charles the ſecond to the preſent day. He then went regularly 
through the bodks from the Reports tempore Finch gown to Brown's 
Caſes and the Collectanca Juridica ; aud having cited a great variety 
of caſes to-exemplity- illuſtrate and enforce his propoſition, and pro- 
cceded to ſhew that the appellants were clearly within this principle, 
he again declared it to be a principle eſtabliſhed for more than a ccn- 
tury, and earneſſiy .exhorted the houſe not to weaken the beſt ſecurity 
of property, by making a precedent far tke caurt of equity to extend 
its juriſdiction- favor of plaintiffs againſt defendants ſtanding in equal 


equity with themſelves, 


4 LoxÞ CLONMELL ſpoke next and concurred with the chancellor 
as to thoſe points on which he had declared himſelf in favor of the 
reſpondents ; but differed from bim upon thoſe which he had endea- 
voured to eſtabliſh in favor of the appellants; and declared that he 
thought the decree ſhould be affirmed. He then combated ſome of the 
chancellor's arguments, particularly with reſpect to the conſtruction 
of the regiſtry act, which he conceived made the deed of 1728 au 
abſolute nullity fo far, and only ſo far, as it obſtructed the reſpon- 


dents in their right under the covenant in the leaſe of 1729. He 


alſo denied the univerſality of the rule, that equity would only de- 


cree the ſpecific execution of a covenant where an action for dama- 
ges might be maintained at law. 


4% Lorp PExxx argued on the fame fide, 


4 Loxd CARLETON ſupported the chancellor in a very able ſpeech, 
indeed coinciding with him in all his points, except that he profeſſed 


rather 
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rather to think, though far from deciſively, that under the regiſtry 
act an action of covenant might be maintained by the reſpondents 
againſt the appellants. However he was clcar and contended with 
great force, that the appellants were within the general principle laid 
down by the chancellor, and that as purchaſors for valuc without no- 
tice they could not be juſtly deprived of their legal advantage by the 
interference of a-court of equity. 


2 e % A : 4 
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* Lond MounTGARRETT followed, and thought that the queſtion 
-of notice was fit to be decided by a jury, and that the houſe could 
not regularly determine upon any of the points, which the court 
below had declined to decide upon, as that would be to aſſume ori- 
ginal juriſdiction, — The chancellor however immediately corrected 
him, and aſſured him that the houſe was not only competent, but 
bound to decide upen the whole caſe. — Lord Mountgarrett then 
proceeded to oppoſe the chancellor's arguments reſpecting the con- 
ſtruction of the regiſtry act with ſome violence, and declared that 
under the impreſſion of the chancellor's ſpeech no perſon in the king- 
dom would have any thing to do with the renewable leaſes, aud that a 
new law would be neceſſary to explain and amend the regiſtry act 
and to quiet poſſeſſions.— Here Lord Farnham moved that the houſe 
might be cleared, which was done, and in leſs than an hour ſtrangers 
were again admitted, when the chancellor in a ſhort reply inſiſted on 
his former arguments, declared that if the decree ſhould be affirmed 
it would ſhake the ſecurity of half the property in the kingdom; 
and at length put the queſtion for reverſing the decree. A diviſion 
* *ook place and there appeared for reverſing, he Chancellor, Lord Carle- 
ton, and Lord Sunderlin, For affirming, Lords Clonmell, Perry, Mount- 
garrett, and Farnham, with three other lords, ſo that the decretal 
-order is affirmed, but (on the motion of lord Perry) without preju- 
dice to the appellant's right of applying to the court of exchequer 90 
change the venue aud for atrial at har.” 


Txr1s ſhort account of the arguments in giving judgment in the 
Iriſh houſe of lords was ſent to England by a gentleman profeſ- 
ſionally concerned for the appellants. A much fuller note of the 
Jord chancellor of Ireland's argument was afterwards ſent oyer ; but 
at is not in the poſſeſſion of the author of this volume. 


. 
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ArTER the order of the Iriſh houſe of lords affirming the decree 
of the Iriſh court of exchequer, a new equity ſuit was commenced : 
for in” March 1792 lady Caroline Leigh and judge Buller, being 
guardians of lady Anna Eliza Brydges under an order of the 
court of chancery in England, filed a bill for her by them as 
her next friends, in the chancery of Ireland, againſt Sir Richard 
Gamon and lady Caroline Leigh's fon Mr. James Henry Leigh, as 
committees of the perſon and eſtate of the ducheſs of Chandos 
widow of the-laſt duke, and againſt the plaintiffs in the Iriſh exche- 
quer ſuit, This new bill was for diſcovery of evidence : and it 
prayed, that lady Anna Eliza might be at liberty to give in evidence 
ſeveral matters therein particularly mentioned, and that the commit- 
toes of the ducheſs and the plaintiffs in the exchequer cauſe might 
be reſtrained by injunction of chancery from taking any farther ſtep 
m that cauſe until this new bill ſhould be anſwered ; that the te- 
nants of the eſtate of Villiers and their undertenants might he re- 
ſtrained in the mean time from waſte ; that the plaintiffs in the ex- 
chequer cauſe might be ordered to bring into court the full amount 
of the arrears of rent then due for the leaſe on the ſuppoſition of 
their having a right of renewal of the leaſe of November 1729 from 
Mr. and Mrs. Brydges ; and that'this bill of lady Anna Eliza Brydges 
might be taken as a croſs bill; to which was added a prayer of gene- 
ral relief; and alſo of ſubpœna to anſwer, of duces tecum, and of injunc- 
tion. To this bill the defendants, who were plaintiffs in the exche- 
quer cauſe, appeared, and demurred. The demurrer was ſet down 
for argument; and after hearing of counſel the lord chancellor of Ire- 
land in 19592 made an order overruling the demurrer. 
From that order the defendants, who were plaintiffs in the exchequer 
oauſe; appealed to the Iriſh heuſe of lords. But here the long and: 
tedious htigation ended: for before any hearing of this laſt appeal a 
compromiſe of. all. differences. was agreed upon, between the plaintiffs 
in the exchequer cauſe as the perſons become intitled both legally 
and equitably to all benefit of renewal and other benefit of the leaſe 
for lives of. November 1729 of-the one part, and the committees of the 
ducheſs of Chandos and the guardians of lady Anna Eliza Brydges on the 
other: and the ſubſtance of the agreement ſo. made was in 1793 carried 
into execution by an Iriſh act of parliament. From the vaſt complication 
of intereſts in the property, it was an arduous thing to carry the agree- 


meg 


IN THE 'EQUITY SUIT ABOUT VILLIERS IN IRELAND. 233 


ment into execution in any tolerable manner. Nor would it be poſſible 
to ſtatethe exact terms of the agreement as executed by the act of par- 
liamentwithout going into great length. But the effect of the agreement 
was thus. — On the one hand, the perpetually renewable leaſe for lives 
granted by Mr. and Mrs. Brydges in November 1729, and Mrs. Bryd- 
ges's deed of renewal in January 1757, with the right of renewal for 
the time to come, were confirmed. — On the other hand the parties 
intitled to the leaſe ſatisfied about £ 63,000. Iriſh money for arrears 
of rent paid fines of renewal and intereſt of thoſe fines, to the ac- 
count of thoſe intitled under the late duke of Chandos; that is, one ſpe- 
cified part was paid in value, by veſting the confirmed leaſe for lives 
and the confirmed renewal and the benefit of future renewal, ſubject 
to the exiſtmg underleaſes, in Sir Richard Gamon and another as 
truſtees for the ducheſs of Chandos, ſhe being the perſon intitled to 
one portion of the ſum total for arrears of rent fines of renewal and 
intereſt of thoſe fines ; and the remainder of the money was paid for 
the benefit of thoſe deriving under the duke of Chandos in the man- 
ner preſcribed by the act. This in effect was a victory to the claim- 
ants under the leaſe of November 1729, and a defeat to thoſe con- 
teſting that leaſe and the renewal under it : for though the benefit of | | 
the leaſe was taken out of thoſe claimants, yet the underleaſcs of them | 
and their anceſtors were confirmed, and the ducheſs of Chandos ſub- 
ſtantially was only a purchaſor of the leaſe ſubject to the underleaſes. 
However the reſult to the late duke of Chandos's family was in many 
reſpects highly beneficial : for they were delivered from a moſt expen- 
ſive and moſt embarraſſing litigation ; they received a large ſum in 
money; they got the leaſe in controverſy ſubject to the burthen of 

under leaſes into their own hands; and they became the quiet poſ- 
ſeffors of about £. 4000. a year Iriſh money out of the manor of Vil- 
liers beſides occaſional fines of renewal from the undertenants. In 
other words, inſtead of being not only deprived of all income and be- | 
nefit from the eſtate of Villiers, but ſubjected to a heavy yearly ex- 
pence in litigation, as was the ſituation of the late duke of Chandos 
for above the laſt twenty years of his life, thoſe who ſucceeded to his 
rights on his death received, under the agreement thus legillatively | 
confirmed, in money and value to the amount of above / G, ooo. in 
Iriſh money, and were put into the quiet poſſeſſion of as large a 

gear income from the eſtate of Villiers, as the eſtate could produce 
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conſiſtently with the manner of purchaſing in the renewable leaſe 
tor lives ſo long the ſubject of litigation both. at law and in equity. 
Nor was it probably any ſmall inducement to this arrangement of 
compromiſe, that, in conſequence: of it all thoſe hardſhips, which. 
muſt have reſulted. to the numerous under leſfees of the eſtate of Vil-- 
liers, and all. the conſequential animoſities, were avoided. There were 
alſo other inducements of a very powerful nature, to recommend the 
compromiſe to thoſe who acted for the Chandos family. It was a great 
nncertainty, what would be the reſult of the verdict of a jury on the- 
iſſue of notice. Nor, however ſtrong the remaining part of the caſe: 
againſt the leſſees might appear in reaſoning to us in England, was there 
much proſpect, that in Ireland, where the courts of equity are in the 
eſtabliſhed habit of much. greater extenſion of relief to leſſees under 
renewable leaſes lapſed in law, than is conſiſtent with our notions in 
England of. the principle of relief, any thing ſhort of. ſucceſs on the 
queſtion of notice could exclude the leſſees from: a renewal. As to- 
the ground of groſs /aches in not renewing ſooner, the lord chancellor 
of Ireland had decidedly agreed with lord Earlsfort for the leſſees on. 
that point. As to the ground, upon which the lord: chancellor of 
Ireland ſeems to have founded his opinion againſt the leſſees, namely, 
that the late duke of Chandos was not bound in law by the covenant 
of renewal, and being a purchaſor for a valuable confideration- ought. 
not to be reſtrained from uſing his legal title as ſuch by the in- 
- terpoſitian. of a. court of, equity, it was not very promiſing : for 
though this ground, which is ſhortly touched in the preceding equity 
argument by the author of this volume,. was-ſo amplified by the talents 
and learning of the lord chancellor of Ireland, as to become the chief 
ſubject of debate; yet his arguments had net ſucceeded in the Iriſh. 
houſe of lords in the firft.inſtance ; and it was ſcarce to. be hoped, 
that this ground of argument againſt the leſſees would have been more 
perſuaſive in caſe of bringing the point a ſecond time before the Iriſh. 
houſe of lords; and the appeal on the overruling of: the demurrer to 
the cauſe, which was inſtituted in chancery for lady. Anna.Eliza.Bryd- 
ges, and probably originated in part with a-view to have the point re- 
conſidered, was enough to ſhew, .that ſuch a reconſideration, if it ever. 
took place, was not to be expected for a very long time to come. 
Upon the whole, therefore, it appears to have been a prudent and 


wife meaſure in thofe who acted for the late duke of Chandos's fa- 
mily, 
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mily, to have concurred in the before-mentioned compromiſe with the 
leſſees. This obſervation is not the effect of any partiality. from. 
having had any ſhare in the original agreement, which led to the act 
of parliament : for the obſerver was not conſulted in that ſtep ; 

though for ſettling the form of the act he was reforted to; in conſe- 

quence of which the plan of the act was very much altered by him, 
and the act as finally paſſed had many of the moſt eſſential parts of 
his-alterations incorporated into it. | 
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| PRECEDING ARGUMENT IN EQUITY 
FOR THE DUKE OF CHANDOS. 


INTRODUCTION, explaining, how the duke's legal title to the ma- 
nor of Villiers has been finally eſtabliſhed ; and that the remaining 


controverſy between his grace and thoſe 1 in | polſcſhon of Villiers is 
merely equitable. Page 14.5. 


GENERAL STATEMENT OF THE CASE IN EQUITY. Page 147. 


I. Fox what Lee the ſuit in equity was inſtituted againſt the 
duke. Page 150. 


II. War are the intereſts of the ſeveral parties to the ſuit in equity, 
as it now ſtands. Page 151. 


III. A NArRATIVE of the principal facts of the caſe, founded upon 
the pleadings and proofs of the cauſe in equity, Page 153. 


(1.) TxansAcT10Nns, from the grant of the manor of Villiers to 
George Villiers duke of Buckingham in 1626, till May 1718, 
when Mr. Brydges firſt ſettled the remainder in fee of the 
manor of Villiers on James the firſt duke of Chandos, in- 


cluding that ſettlement. Page 15 3. 


42.) SzconD ſettlement of the remainder in fee by Mr. Bryd- 
ges on the firſt duke of Chandos in February 1728. 


Page 157. 
(3.) Taz 
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3.) Tux tranſactions of the leaſe of Villiers for three lives renewable 
for ever, which was granted by Mr. Brydges and his lady in 
November 1729, fully explained. Page 158. 


(A.) Süss gau ſuits and tranſactions till the death of Mr. 
Brydges in May 1731. Page 168. 


66.) Facts from Mr. Brydges's death to that of his widow, whiah 
happened in January 1763, when the preſent duke of Chan- 
dos's title to the poſſeſſion of Villiers commenced, Page 174. 


6.) NARRATTVR of facts continued to the preſent time, including 
an account of the origin and progreſs of the preſent duke's 
ejectment to recover poſſeſſion, and of the ſuit in equity 
brought by thoſe claiming to be leflees of Villiers againſt the 
preſent duke. of Chandos. Page 182. 


GENERAL POINTS OF THE EQUITY CAUSE STATED AND 
ARGUED FOR THE DUKE OF CHANDOS. Page 191. 


I. General point for the duke ; namely, that the covenant for renewal in the 
leaſe for lives of November 1729 is not binding upon him. Page 193. 


Tn point ariſes from the neglect to regiſter the ſettlements of 
1718 and 1728 by Mr. Brydges on the firſt duke of Chandos. 


Iz1sn regiſter act conſidered, Page 194. 


ReasoNs againſt applying the Iriſh regiſtry act to the duke of 


Chandos. Page 195. 


Tax unregiſtered leaſe ſet up againſt the duke an expired convey- 
ance ; and the ſettlements under which the duke more immediately 
olaims, the firſt regiſtered conveyances now ſubſiſting. 


OBJECTION, that there is the ſame equity for a renewal againſt 
the duke, as if he was heir to Mr. Brydges. — Anſwered by diſtin- 
guiſhing between an heir-and a purchafor. Page 197, 

Ir 
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Ir the regiſtry act is applicable, it is an anſwer in equity, that the 
original leſſees in the Teaſe for lives of 1729 had previous notice 
of the unregiſtered ſettlements of 1718 and 1728. — Caſes on the 
ſubject. — Principle of the rule of equity, that advantage cannot 


be taken of neglect to regiſter a deed by one having notice of it 
previouſly to his own regiſtered conveyance. — Benefit of this rule 


claimed for the duke; but not in the common way, it being here 
merely to defend a legal right againſt an equity, net by equity to re- 
pel a legal title. Page 199. 

Tux great queſtion of fact, whether there was notice of the unre- 
giſtered ſettlements prior to the leaſe of November 1729, argued at 
length upon the evidence.in the equity cauſe, Page 201. 


VARIOUS preſumptive circumſtances of notice ſtated. — Notice ne- 
ceſſarily implied from the terms of the leaſe for lives and the ſort of 
fine to confirm it. — Poſitive evidence of notice by Mr. Porter, who 
was firſt couſin and alſo clerk and aſſiſtant to Mr. Peſcod by whom 
the leaſe was ſettled and who actually engroſſed it; and how confirmed. 
— Mr. Peſcod, who ſettled the leaſe, counſel and agent for the leſ- 
ſees, as well as for Mr. and Mrs. Brydges; and he was an executing 

arty to the ſettlement on the firſt duke of Chandos in 1728, and 
that ſettlement recited the former one of 1718. — No evidence in 


contradiction. Page 203. 


OB3JEct1oN, that the ſpecial verdict in the 8 in which 
the duke has recovercd, finds againſt notice of any Conveyance, ex- 
cept the unregiſtered ſettlement.made on the marriage of Mr. and Mrs. 


Brydges in 1712. Page 213. 


ANSWERED by a variety of exceptions to the ſpecial verdict, and 
by evidence in the equity cauſe, which was not before the jury, with a 
| juſtification of Mr. Porter's evidence of notice. — A doubt made for 
the duke, whether notice or no notice on the regiſtry acts is not a 
queſtion merely for a court of equity ; with various authoritics on 
this point. Conftruftive notice through Mr. Peſcod counſel and 
law-agent to the leſſees proved in the equity cauſe; and this not reached 
by the finding againſt notice in the ſpecial verdict. — No explanation 
by the plaintiffs in equity, when or how the leſſees firſt obtained no- 
tice of "ou unregiſtered ſettlements of 1718 and 1728. 


OBJECTION, 
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 Onzx8crro, that the queſtion of notice is proper for an iſſue at 
law. Page 227. 


AxswER. — All the evidence on one fide, and for notice. — If any 
of the remarks on the verdict are well founded, it furniſhes an addi- 
tional reaſon againſt an iſſue, — If an iſſue ſhould be granted, there 
can be no vivd voce evidence in the fact of notice; Mr. Porter, the 
only witneſs who ſpoke to that point on the trial of the ejectment, 
having died ſince; ſo that granting an iſſue would be only ſending 
the written proofs in the equity cauſe for the opinion of a jury. 


OBIEcT1oN, that the unregiſtered ſettlements on the firſt duke of 
Chandos were voluntary. Page 229. 


ANSWERED in various ways. — The ſettlements ſupported by 
conſiderations both of blood and money. — Mere inadequate- 
neſs of price not ſufficient to make a family ſettlement volun- 
tary, with various authorities to prove this. — If inadequateneſs 
material, not ſufficiently proved : the evidence for plamtiffs 

being of the value of the Engliſh eſtates ſettled by Mr. Brydges 
on the firſt duke, whereas the Iriſh eſtates ought only to be 
eſtimated, with reaſons for including the former. —The plaintiffs 
ſeem afraid to examine into the value of the Iriſh eſtate, leſt it 
ſhould endanger the leaſe of November 1729. — Though the 
firſt duke ſhould be deemed a volunteer, the preſent duke cer- 
tainly not fo ; and herein of the queſtion, whether an innocent 
ſecond purchaſor ſhall be affected by want of ſufficicnt price 
from the firſt. — A doubt raiſed, whether a family ſettlement 
ought at a great diſtance of time to be diſturbed for the ſake of 
a ſubſequent purchaſor with notice at the time of becoming ſo ; 
and a diſcuſſion of the current notions on that head, and of the 


authorities. 


ArGUuMBEMTS on the firſt general point ſummed up. Page 241. 


II. General peint for the duke ; namely, that though the covenant of re- 
-netval ſhould be conſtrued to bind the duke, yet having lapſed at law, it 
ought not under the circumſtances of the preſent caſe to be revived by the 
aid of a court of equity, Page 243. 
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Ir the regiſtry act is applicable, it is an anſwer in equity, that the 
original leſſees in the leaſe for lives of 1729 had previous notice 
of the unregiſtered ſettlements of 1718 and 1928. — Caſes on the 
ſubject. — Principle of the rule of equity, that advantage cannot 
be taken of neglect to regiſter a deed by one having notice of it 
previouſly to his own regiſtered conveyance. — Benefit of this rule 
claimed for the duke; but not in the common way, it being here 
merely to defend a legal right againſt an equity, net by equity to re- 
pel a legal title. Page 199. 

Tux great queſtion of fact, whether there was notice of the unre- 
giſtered ſettlements prior to the leaſe of November 1729, argued at 
length upon the evidence.in the equity cauſe. Page 201. 


VARIOUS preſumptive circumſtances of notice ſtated. — Notice ne- 
ceſſarily implied from the terms of the leaſe for lives and the ſort of 
fine to confirm it. — Poſitive evidence of notice by Mr. Porter, who 
was firſt couſin and alſo clerk and aſſiſtant to Mr. Peſcod by whom 
the leaſe was ſettled and who actually engroſſed it; and how confirmed. 
— Mr. Peſcod, who ſettled the leaſe, counſel and agent for the leſ- 
ſees, as well as for Mr. and Mrs. Brydges; and he was an executing 

arty to the ſettlement on the firft duke of Chandos in 1728, and 
that ſettlement recited the former one of 1718. — No evidence in 


contradiction. Page 203. 


OB3JEcTt1oN, that the ſpecial verdict in the ejectment, in which 
the duke has recovercd, finds againſt notice of any Conveyance, ex- 
cept the unregiſtered ſettlement made on the marriage of Mr. and Mrs. 


Brydges in 1912. Page 213. 


ANSWERED by a variety of exceptions to the ſpecial verdi&t, and 
by evidence in the equity cauſe, which was not before the jury, with a 
juſtification of Mr. Porter's evidence of notice. — A doubt made for 
the duke, whether notice or no notice on the regiſtry acts is not a 
queſtion merely for a court of equity ; with various authoritics on 
this point. — Conſtructive notice through Mr. Peſcod counſel and 
law-agent to the leſſees proved in the equity cauſe; and this not reached 
by the finding. againſt notice in the ſpecial verdict. — No explanation 
by the plaintiffs in equity, when or how the leſſees firſt obtained no- 


tice of the unregiſtered ſettlements of 1718 and 1728. 
OzB3JECTION, 
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 On78cTI0N, that the queſtion of notice is proper for an iſſue at 
law. Page 227. 


AxswWER. — All the evidence on one fide, and for notice. — If any 
of the remarks on the verdict are well founded, it furniſhes an addi- 
tional reaſon againſt an iſſue. — If an ifſue ſhould be granted, there 
can be no vivd voce evidence in the fact of notice; Mr. Porter, the 
only witneſs who ſpoke to that point on the trial of the ejectment, 
having died fince ; ſo that granting an iſſue would be only ſending 
the written proofs in the equity cauſe for the opinion of a jury. 


Osn7IxcrT1on, that the unregiſtered ſettlements on the firſt duke of 
Chandos were voluntary. Page 229. 


ANSWERED in various ways. — The ſettlements ſupported by 
conſiderations both of blood and money. — Mere inadequate- 
neſs of price not ſufficient to make a family ſettlement volun- 
tary, with various authorities to prove this. — If inadequateneſs 
material, not ſufficiently proved : the evidence for plamtiffs 
being of the value of the Engliſh eſtates ſettled by Mr. Brydges 
on the firſt duke, whereas the Iriſh eſtates ought only to be 
eſtimated, with reaſons for including the former. —The plaintiffs 
ſeem afraid to examine into the value of the Iriſh eſtate, left it 
ſhould endanger the leaſe of November 1729. — Though the 
firſt duke ſhould be deemed a volunteer, the preſent duke cer- 
tainly not fo ; and herein of the queſtion, whether an innocent 
ſecond purchaſor ſhall be affected by want of ſufficient price 
from the firſt. — A doubt raiſed, whether a family ſettlement 
ought at a great diſtance of time to be diſturbed for the ſake of 
a ſubſequent purchaſor with notice at the time of becoming ſo; 
and a diſcuſſion of the current notions on that head, and of the 


authorities. 


Axe uuns on the firſt general point ſummed up. Page 241. 


II. General peint for the duke ; namely, that though the covenant of re- 
.netwal ſhould be conſtrued to bind the duke, yet having lapſed at law, it 
ought not under the circumſtances of the preſent caſe to be revived by the 
aid of a court of equity, Page 243. 
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Paix ER of equity in relieving againſt lapſe of time examined, 
12 order to fee how far it is applicable to renewals on leaſes for 


lives. 


ApmiTTED; that the doctrine of relieving againſt lapſe of time on- 
renewable leaſes for lives, is too well eſtabliſhed in Ireland, to allow 
of now inſiſting, that under no circumſtances relief ſhall. be given, or 
that ſuch caſes do not lie in compenſation. ä 


Bor two propoſitions made ie the duke. 1. That there muſt be- 
ſome ground of apology for not coming at the proper time. '2. That 
much leſs is the oaſe relievable, where the laches is not only with- 
out apology,. but aggravated by fraud or other unfavorable circum- 
ſtances. 


Tn x ſecond of thefe propofitions too undeniable to be argued: 
Tux firſt of them conſidered at large. 


Two late deciſions of the Engliſh lords on appeals from Ireland 
cited; with notes of the ſpeeches of lord Mansfield and lord Thurlow. 

Tnoven the eancllact juriſdiction is now in other hands, the de- 
eiſions of the Engliſh lords of great authority. 


Ir ſimple laches unapologized ſor ſufficient to repel claim of quit 
able relief, the firſt inſtance of lapſe of the proper time for renewing 
in the preſent caſe, alone deciſive againſt the Plaintiffs and for the 


duke; and that inſtance explained. 


OiECTIOxs to relief againſt lapſe of time in the preſent caſe con- 
ſidered ſor the duke under various heads. Page 252. 


1. Ixr RO ER conduct of Walter Stephens, Mr. Brydges's . 
ver of the Iriſh eſtate, in obtaining the leaſe, 


2. Cncwamoen of Walter Stephens and the other lefites at the 
time of the leaſe, that it was injurious to, and could not be 
good againſt, the ifſue male of Mr. Brydges by Mrs. Brydges. 


3. Gross 
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3. Gnoss violation of the engagement to clear off the {1964. 

part of the arrears due when the leaſe was granted, though 

it was obtained in great meaſure on the faith of that engage- 

„ment. | 

4. Us of falſe and trivial ſuggeſtions, with vexatious ſuits to pre- 
vent recovery of the £1954. when it had bcen ſo long due 
as to be more than doubled by the arrear of intereſt. 


5. A svuccess10v of negleRs to renew at the limited time, aggra- 
vated by the moſt provoking circumſtances, with a recapitu- 
lation of the inſtances. | 


D1FFERENT heads of objection to relief in equity ſummed up for 
the duke. Page 239. | 


Tu late Iriſh act in favor of renewable leaſes for lives conſidered ; 
with obſervations to ſhew, that even though the preſent caſe was 
not excepted out of it, the circumſtances are too ſtrong to bear re- 
lief under it; and that the act even tells moſt ſtrongly againſt the 
' plaintifls, Page 260. 


OBSERVATION to ſhew, that if a renewal ſhould be decreed, the 
compenſation for arrear -of rent and fines would amount to about 


Lo, ooo. 


CONCLUSION OF THE ARGUMENT. Page 263. 


Tor res ſtill remaining to be diſcuſſed. 


Taz decree for renewal in May 1756 may be reſorted to againſt 
the duke. 


AxnswERs.—1. Obtained on conſent of Mr. Brydges then tenant 
for life in poſſeſſion, — 2. The words of the decree not ſufficient to 
reach the duke. — 3. The duke then imperfectly informed of his 
title, and wherein. — 4. The decree deſerted for near thirty years, and 
no benefit even now claimed from it in the pleading.—-;. New laches 
to renew and miſconduct fince the decree, 
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ATTEMPT may be made by plaintiffs to bring the nullity of Mrs, 
Brydges's label of renewal within the doQrine, that what js agreed 
to be done ought in equity to be conſidered as done. 


Vartiovs anſwers to ſuch an attempt, with a conſideration of the 


famous caſe of Coventry and Coventry and other caſes on this head 
of equity. 


OB1JEcTion that the duke has done acts ſufficient to confirm the 
title of the plaintiffs, ſtated and anſwered, 


OB3JEcT10N of hardſhip on the part of the plaiatiffs. Page 272, 


ANSWERED, by ſhewing,. that the hardſhip throughout has been: 
on the duke and Mr. and Mrs. Brydges, — Caſe here. divided. inte; 
three periods, and each reviewed. 


WO 


T W 


O ARGUMENTS 
BEFORE. 


LORD CHANCELLOR LOUGHBOROUGH” 


EN THE- 


WE 


OF 


MYDDELTON againſt LORD KENYONMN and Others: 


['THE Caſe, in which the two following Ax@umgxTs were deli-- 
vered, is reported in 2. Veſ. Jun. 391. The author of theſe Argu- 
ments was ſtrongly impreſſed, on the great point of the cauſe, in 
favor of the plaintiff Mr. MyppeLToN the father, for whom they 
were compoſed,” But the reſult was wholly unſucceſsful : for the 
plaintiff's bill was diſmiſſed with coſts. Mr. Veſty gives a very 
full and clear report of the lord chancellor's moſt eloquent ſpeech 
on making his decree. But the moſt ſplendid judicial eloquence 
ſometimes fails to convince the underſtanding of counſel; whoſe 
zeal has been thoroughly excited on the unſucceſsful fide of a 
cauſe : and the author of the two following Arguments muſt con- 
feſs, that, notwithſtanding the captivations in the manner of the 
judgment, and notwithſtanding the reſpectful deference with which 
it became him to conſider it, his -fuſt impreſſions of the cauſe 
were not entirely ſubdued. Indeed even the noble pronouncer of 
the decrec ſeems to have been ſtruck with the harſhneſs of 
the truſt the cauſe was inſtituted to repeal : for though the lord 
chancellor declined the office of recommending a new and amica- 
ble arrangement of the truſt upon the idea ſuggeſted in the two 
following Arguments for Mr. MyppELrox the father; yet having 
pronounced a decree in favor of the ſon, his lordſhip, after ſome 
pauſe, ſuch as was natural to a generous conſideration of the pro- 
bably ſevere effects from his. diſcharge of the ſtrict duties of the 
judge, ſo far yielded to the feelings of the man, as in effect 
almoſt to perſuade the very plan of relief, which in. the following 

Arguments 
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Arguments was ſuggeſt ed as the "beſt expedient ſor acommodating 

all differences between the father and the ſon without the interven- 

tion of a court of juſtice. Whether this liberal hint in favor of the 

father and of a more proper family ſettlement produced any relaxa- 

tion or eaſe from the rigor of the truſt the father complained of, the 

author af the two following Arguments cannot ſay: for he is not at 

preſent ſufficiently informed to aſcertain, how the matter was in that 

reſpect arranged. Some time after the decifion Mr. MyDDELTON 

the father died; and fo the equitable ow nerſſiip of the great family 

eſtates became abſolutely veſtedin Mr. MYppzLToN the ſon, with- 

out the leaſt entail or reſtraint to controul his diſpoſition of them. 

But recently the latter has alſo paid the debt of nature; and it is 

ſaid, that in conſequence of his death without iſſue and without 

Jroz am 1+ a laſt will, the eſtates are now devolved upon three young ladies. 

, Of theſe the two cldeſt are his full ſiſters; and the youngeſt is a 

ie Lge u, ſiſter of the half blood, being the daughter of his father by his 

babe, Abe, fine ſecond wife. If therefore the eſtates are now come to the three 

fee, 5 _ Aiſters, it muſt be from the ſon's having died, not only inteftate, 

_ 1 but without otherwiſe executing the power of appointment re- 

KE e ws a 4,; ſerved to him in caſe of ſurviving his father, by the ſettlement 

ae. Which produced the cauſe between them, and under the romainder 

4% 4: 447 An tail to the father's daughters in caſe of the ſon's not executing 

FA . his power and of his dying without iflue. ] 5 

1 2 "3 s, 77S 
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FIRST ARGUMEN T, 


DELIVERED BEFORE 
LORD CHANCELLOR LOUGHBOROUGH 
THE 7TH OF JULY 1794. 


— A... 


MY LORD; 


T OFFER myſelf to your lordſhip in this cauſe, as one of 
the counſel for the plaintiff, with a mind tull of uneaſy 
ſenſations: for the cauſe,” in every point of view, is delicate 
and diſtreſſing. | | 
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Fr is the cauſe, of an aged worthy and reſpectable father of 
an antient family, againſt a. reſpectable and only ſon; — of a 
father, in diſpoſition kind and generous, but who in the expen- 
diture and management of a vaſt family fortune, has been 
heretofore ſomewhat indolent, inattentive, careleſs, incautious, 
and improvident ; — againſt a fon, in underſtanding, as L am 
told, cultivated and enlightened, and, if he is to be judged of by. 
this cauſe, ſufficiently vigilant and anxious about the enlarge- 
ment and preſervation of his rights and intereſts in the family. 
eſtates. In an ardent contention between relatives ſo de- 
ſcribed,. 'who'can diſcharge the function of an advocate without. 
being diſturbed by his feelings as a man? 


Nox are the objects of the contention leſs ſtriking than the 
deſcription of the parties. — Mr. Myddelton the father, as plain- 
tiff, impatiently ſtruggles to regain independence ; to regain the 
uſe and diſpoſal of an immenſe property; and to unſhackle 
himſelf from ſtipulations, which he at leaſt feels, as impo- 
veriſhing, degrading, and: oppreſſive: and to accompliſh this 
deliverance he addreſſes himſelf to the protecting juſtice of a 
court of equity. — On the other hand, Mr. Myddelton the ſon, 
as a defendant, claims the fulleſt. benefit of thoſe very ſame ſti- 
pulations ; defends them as juſt, proper and neceſſary; peremp- 
torily inſiſts upon the moſt. rigid and unqualified obſervance of 
them ; and ſtrongly refuſes to yield an iota of the proviſions 
in his favor, either to the demands or to the occaſions of his 
father. But in ſuch a ſtrife who can argue without painful 
emotions ? 


Ir we look to the grounds, upon which in this cauſe. Mr. 
Myddelton the father is driven to ſeek for the relicf of equity, 
and upon which therefore his counſel muſt argue for him, the 
diſtreſs of the caſe becomes vaſtly augmented. — If the ſettle- 
ment, which Mr. Myddelton the father ſeeks to ſet aſide as a 

ievance, is Within the reach of equitable interpoſition, is re- 
ſcindable. by this court, it cannot I fear be without imputing 

to 
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to the tranſaction complained of ſome portion of undue advan- 
tage, ſome portion of deception, ſome portion of fraud. — Now 
what can be more painful in argument, than to put the caſe 
of a roſpectable father, in any, even the remoteſt degree, 
upon ſuch an iflue as fraud, againſt the claims of a ſon, quite 


unimpeachable, except as this cauſe may affect him, which, 


the imperfection of human nature in the very beſt of us being 


conſidered, will not Il truſt be in any unbearable or irretriev- 


able way ? 


Bur the diſtreſs of this cauſe to the counſel for the plain- 
tiff is far from terminating here. They have oppoſed to them 
another conſideration of a4 moſt ſerious and formidable aſpect. 
There is entwiſted into the tranſaction, which the plaintiff 
ſeeks. to invalidate, an aggregate of the moſt unimpeachable 
integrity. As far as a tranſaction can be guarded by the high 
character of thoſe connected with it, the ſettlement the plain- 
tiff attacks is ſheltered, or as I ſhould rather ſay fortified. The 
truſtees in the ſettlement are all moſt honorable perſons; per- 
ſons, who muſt be preſumed and I am convinced are incapable of 
wilfully ſharing in a buſineſs the leaſt open to imputation. The 
firſt of the truſtees is indeed of ſo peculiar a deſcription, that, 
fo ſuppoſe him privy to a fraud, would be to ſuppoſe juſtice 
itſelf tranſmuted; would be to ſuppoſe, what we mutt all pre- 
ſume and I heartily believe to be, a moral impoſſibility. Of 
the characters of the two conveyancing gentlemen, who were 
conſulted as counſel in the buſineſs, one of whom has been 
ſome time dead, it would not be eaſy to ſpeak too highly in 
point either of integrity or of profeſſional ability. Nor ought 
the gentleman, who acted as ſolicitor, to be adverted to with 
leſs reſpect towards his character than the two counſel. I have 
known him intimately for years; and I am proud in acknow- 
ledging, that I have ſuch a friend; and I ſay with confi- 
dence, that for incorruptibility of heart, he may vie with any, 
let his character be ever ſo high. But with ſuch a hoſt of 
rank, office, opulence, honor, and integrity, to countenance 

| and 
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and guard the tranſaction, to forbid all remarks upon it, and as 
it were to encirele it on every point from attack, it is eaſy to 
conceive, how arduous, how perilous even, the attempt to ar- 
raign the ſettlement in queſtion muſt be. Impeaching the fair- 
neſs and validity of a ſettlement ſo fenced and ſurrounded, 
ſeems like fighting fraud im the intrenchments of integrity, or 
like groping for vicious imperfections in the boſom of virtue; 
As we conceive the ſettlement is vulnerable. But ſome pals, 
through which we the counſel of the plaintiff may enter to 
"ſtrike our blow at the ſettlement, muſt be explored, or a wound 
cannot be inflicted. Yet with ſuch guards at almoſt every paſs, 
- HOW: are we to gain acceſs to the 2 of the plaintiff 's hoſtility ? 
Pur all this together, my lord, and it prefents the-caſe of 
the plaintiff, with circumſtances of a very diſheartening kind. 
guch a cauſe requires all the firmneſs, all the ardency, all the 
nice diſcrimination; all the force, all the influence, of the beſt 
endowed moſt ffouriſhing and moſt favored advocate. The- 
feeble efforts and flagging ſpirits of a proſcribed and almoſt 
ſhipwrecked one are ill adapted to the ſtruggles eſſential to ſuch 
a cauſe. Vet I am in it! But it is not from real choice. It 
is from that kind of of neceſſity, which ſeems to leave liberty, 
whilſt in effect it leaves, reſtraint. When the cauſe was at iflue, 
I was for the firſt time conſulted for opinion. Struck with 
the hardſhips of the plaintiff's caſe, and at the ſame time feel- 
ing its delicacy. and arduouſneſs, I found myſelf called upon to 
be full and explicit in writing my ſentiments, and conſequently 
was forced to exceed the uſual bounds of written opinion. 
Notwithſtanding the rank. of fome and the high characters of 
all of the parties connected with this cauſe as againſt the plain- 
tiff, I avowed-my impreſſions... But I gave them with all. the 
| delicacy, with all the diffidence, which high reſpect for ſach 
parties and conſciouſneſs of my own inferiority could inſpire. 
Every thing, which could be granted to the claims of rank 
and en I granted with a marked anxiety : that is, every 
| * but what juſtice to the plaintiff made ungrantable. Wen 
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as my impreſſions were, they have been long in the aan of. 
all the, counſel, with whom I have the honor of being joined. 
To one part of thoſe impreſſions, I preſume, that I may es 
here without breach of propriety. Though I ſtated grounds of 
relief; yet I ſtrongly urged the deſirableneſs of accommoda- 
tion. TI.could not ſubſcribe to the ſettlement the father com- 
plains of. But I ſuggefted the outline of another, calculated 
to give ample caſe to the father, without any ſacrifices on the 
part of the ſon, except ſuch as a liberal heart would take plea- 
ſure in making; ſuch, as would communicate preſent happineſs 
and permanent ſecurity-to the whole family, inſtead of appro- 
priating every thing for the future enrichment and unreſtrained 
power of the heir apparent; and ſuch, as would in ſome 
points enlarge the ſon's means for the preſent, and leave him 
finally with every intereſt in and every power over the family 
eſtates, which can be given conſiſtently with due attention to 
the reſt of the family, including his own ifſue. At one time 
I flattered myſelf, that the outline of accommodation.thus ſug- 
geſted would have led to harmonizing the father and fon on 
terms honorable and happy to both, and ſo have terminated 
the preſent ſuit without the leaſt public diſcuſſion. But my 
recommendations and wiſhes have failed: and inſtead of being 
aſked to aſſiſt in healing differences between the father and ſon, 
Jam urged to contribute my ſhare towards obtaining a judi- 
.cial deciſion of them in favor of the father; for I am earneſtly 
preſſed on his part, to avow, to reſtate, and to amplify, pub- 
licly, thoſe impreſſions, which were originally deſigned for 
mere private information. After much heſitating, I at length, 
reluctantly, and T may add fearfully, comply with the plaintiff 's 
demands upon me as a profeſſional man : and for that purpoſe, 
I now.once more riſk ſhewing myſelf in a court of juſtice ; 
not indeed under the hope of being able materially to ſerve 
| the plaintiff ; but becauſe, though immured in a bark almoſt 
ſhivered by adverſities, I chuſe to expoſe myſelf to the dan- 
ger of invidious conſtructions, the danger of new tempeſts and 


new 
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new proſcriptions, rather than in a caſe ſo peculiarly ſituate ſeem 
to ſhrink from profeſſional duty. 


From this introduction of myſelf to your lordſhip, it is 


plain, that IJ am full of apprehenſion and alarm, leſt, from the 
addreſs required to manage the delicacies of the plaintiff's caſe, 


without loſing ſight of its juſtice, the cauſe ſhould overwhelm 


me. But I am not wholly a ſtranger to your lordſhip ; nor am 
T oblivious of the attentions with which you have heretofore 
honored me-; and however eraſed with your lordſhip all me- 
mory of former acquaintance may be, I am ſure, that your libe- 


rality. of mind will mete out to me all poſſible indulgence : and 


It is this conſideration, -which chiefly upholds me on the pre- 
ſent, and, as I feel it, very trying occaſion. 


HzeRe my lord I conclude the proem of my Argument in 
this cauſe. The great length has, I fear, almoſt exhauſted your 
lordſhip's patience: . Yet I hope to ſtand excuſed : becauſe ex- 
cept in ſome. few paſſages introduced in eaſe of myſelf, this pre- 
face has been wholly an effort to impreſs: your lordſhip, with 
the general nature of the cauſe, and with the delicacies ſo ap- 
propriate to it.; and conſequently has aimed to make ſome ad- 
vance in the cauſe itſelf. 


Now my lord. I come to the direct cauſe and its direct 


. merits. . 


. 
* . 4 N 
* 5 ena 2s wo 


300 FIRST ARGUMENT 


THE bill i is brought by Mr. Myddelton the father, to be 
relieved againſt the harſh, and as he feels oppreſſive, effects of 
a truſt conveyance or ſettlement, which was-made by him-and 
his ſon in June 1787, and. in which Lord Kenyon, Mr. Pulte- 
ney, Sir John Ruſhout, and Mr. Lloyd. of Plaſs Power in Den- 
2 are the truſtees. 


Fon this a Mr. Myadelton the father prays, that this 
court will make void and reſcind. all ſuch truſts of the ſettle- 
ment, as it ſhall be poſſible to invalidate without prejudice to 
.creditors-clauming under it. 


"WHETHER Mr. Myddetton the father is-intitled ſo to reſcind 
the ' ſettlement of October 1787, is the primary and great gene- 
ral queſtion in this cauſe. — There are indeed ſome ſecondary 
- conſiderations : for leſt the plaintiff ſhould fail in obtaining this 
» grand object, he has alſo prayed a ſecondary and inferior ſort 
of relief to this effect. If the ſettlement of October 1787 
ſhould prevail, the plaintiff prays a felling of timber, a fale. of 
:thoſe parts of .the eſtates which lie detached and-.convenient 
for ſale, and accounts of ſome perſonal property nat within the 
itruſts of that ſettlement. / It is alſo -made-a.queſtion-.in. the 
cauſe on. the ſuppoſition of the ſettlement's ſtanding, whether 
the allowance of £1000. a year, which the truſtees of the ſet- 
tlement have hitherto paid to Mr. Myddelton the ſon under the 
ruſts of it, is payable, whilſt any of the debts fecured by the 
ſettlement remain undiſcharged. Farther there is a general 
Prayer in the bill againſt the defendants, for every thing, which 
in juſtice and good conſcience is due from them. But I pro- 
' poſe, on the preſent occaſion; to confine myſelf to the grand 
and primary object of the cauſe, that is, to reſciſion of the ſet- 
tlement of October 1787, except ſo far as creditors are con- 
cerned, If the plaintiff ſhould fail in this firſt object, I hope to 
Have 
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have ſome future opportunity of obſerving upon all the ſecondary 
and inferior queſtions of the cauſe. 


Tx arguing the grand point, namely, whether the ſettlement 
of October 1787 ought to be reſcinded except as to creditors, 
J mean to take the following courſe, 


*PinrsT T-mean to explain the nature and vaLus of the great 
eſtates comprized in the ſettlement of 1787: for, as I mean to 
argue this caſe, the vaLve of the property in queſtion is of the 
firſt importance to the plaintiff's claim of relief. 


SECONDLY, after having laid my foundation of value, I pro- 
-poſe immediately to proceed to the grounds, upon which, as I 
ſee this cauſe, the ſettlement of October 1787, except as it 
provides for creditors, ought to be reſcinded, I ſhall fo pro- 
ceed to the grounds of relief, without ſtating either the occa- 
-:Nori' of the ſettlement, or the contents of it; as well becauſe 
your lordſhip. is already in poſſeſſion of the facts in that reſpect; 
as becauſe the courſe of my arguments will lead me inciden- 


"tally to g/ſhort narration of moſt of them. 


FIRST thetofore I will-obſerve upon the nature and vALvz 
of the eſtates in queſtion. 


Tu eftates comprized in the ſettlement or truſt-conyeyance 
of October 1787 conſtitute an. immenſe landed property in Den- 
© bighſhire, 


Tux eee of two branches. — One of theſe is known 
by the name of the CnIRR eſtate, and includes, the famous 
* ſtupendous monument of Gothic antiquity, Chirk 

Caſtle: 


r 
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Caſtle : a building, which, for ſize proſpect and magnificence,. 
is as I hear ſcarce equalled in the whole iſland of Great Britain, 
and may not improperly be called the Windſor of Wales, — 
The other branch is known by the name of the RuTayn 
eſtate. | 


Trax Cn1Rx branch of the eſtates, in conſequence of having 
been ſettled in 1761 when Mr. Myddelton the father married 
Miſs Ruſhout, who was his firſt lady, and mother of Mr. Myd- 
delton the ſon, and in conſequence of the father's being only 
| tenant for life of it, was diſtinguiſhed preyiouſly to the. ſettle- 

ment of October 1787 as the ſettled part of the property, and 
ſtill is ſometimes ſo called. 


Tux RUTHYN branch of the eſtate, not having been ſo ſet-- 
tled in 1761, and belonging till the ſettlement of 1787 to Mr. 
' Myddelton the father in fee ſimple, obtained the denomination. 
of . unſettled eſtate, and even ſince has for ſome purpoſes re- 
tained it, and ſtil] 1s — ſo denominated. 


Sven are the denominations of the two eſtates; and ſuch the 
diſtinctions in referring to them. 


As to their vAL ur, the extent of that, as I have already 
intimated, is very material to the contract or ſettlement in queſ-. 
tion: for one of the grounds, upon which we impeach. its vali- 
dity, is the groſs inequality of the bargain. between father and 
ſon: and in this reſpect the caſe ſtands nearly thus. 


Tu Chirk, or, as it is often called, the ſertled eſtate, including 
Chirk Caſtle and demeſnes, is proved on the part of the plaintiff . 
to have been at-the time of making the ſettlement we complain 
of, a groſs rental of 5458: 18:1 ty a year. It is ſo proved by the 
perſon who is ſteward and receiver of both eſtates; a witneſs ex- 
amined for the plaintiff, but examined from a ſort of neceſſity, 
and not from choice, he being conſidered by the plaintiff as moſt - 

zealous .. 
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zeulous againſt his intereſts, and therefore anxious to depreciate 
all the eſtates in queſtion. In 1792 this ſame eſtate appears to have 
become greatly increaſed in its rental and groſs receipt. Ac- 
cording to a paper furniſhed by the reſpectable gentleman who 

is ſolicitor for the defendants, the groſs receipt of the Ch:rþ 

eſtate for the year 1792 was £8154: 2:24. The receiver, in- 

deed, in his evidence contrives to fink above {£ 1500. a year of 

the groſs receipt for 1792, by ſkilfully anſwering that which he 

was not aſked to give an account of, and omitting to anſwer that 
which he was required to ſtate. He was aſked to give an ac- 

count of the full groſs rental and receipt of the Chirk eſtate. 
He has anſwered accordingly for the year 1787, when the rental 

and receipt were loer, and therefore not quite ſo favorable to 

the plaintiff. But coming to the year 1792, when the rental 

and collection were Higher and therefore more favorable to the 

plaintiff, it is thought better by this witneſs to keep back the 

real and actual receipt of one part of the profits; and under the 

ſhelter, that ſuch part was wholly or in a great meaſure caſua] 

and incidental, he only gives an average value, namely, the 

receipt calculated upon an average of the laſt five years. In 

other words, we aſked him ſor actual rental and receipt; and he 

gives us no anſwer. But he was not aſked about average re- 

ceipt, either by us or by the defendants; and yet he is ſo 

obliging as to furniſh both them and us with the information. 

As to the groſs rental and receipt of the Chirk eſtate for the 

laſt year, we addreſſed a queſtion to the ſame witneſs, in order to 

extract from him what it was. But his depoſition tells us, that 

the rental for 1793 was not in his poſſeſſion at the time of his 

examination; and we are put off with being told, that the 

rentals for 1792 and 1793 differ very little from each other. 

We aſl for the rental and receipt, not of 1792 but of 1793, not 

for the ear/ier year, but for the later one. However he chuſes 

to give us the carher, and to keep from us the later rental and 

receipt. What his old maſter did want, the witneſs contrives 

to refuſe. I ſhould not be particular in this ſort of obſervation, 

if it was not for the ſake of marking to your lordſhip the ſpirit, 

in 
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in which he gives his evidence in this cauſe, and if value was 
not ſo very important in arguing it for the plaintiff. Having: 
thus gained above { 1500. a year againſt this witneſs upon the 
Chirk e eſtate by. changing his {6600. a year. into above £8100. 
a year, I (hall pals « on to the Ruthyn eſtate. 


Tur Ruthyn Ig or, as it is ſometimes though now im 
properly called, the unſettled eſtate, in point of groſs yearly rental 
and receipt, may according to the evidence of the ſame perſon be 
ſtated thus. In the year 1787, when the ſettlement we ſeek. 
to reſcind was made, the groſs rental and receipt are ſtated to 
have been C6109: 19: 14. In the year 1792, the groſs rental 
and receipt amounted to £721 5: 3:8. a year. What the pre- 
ſent groſs rental and receipt are, I cannot ſtate to your lordſhip; 
becauſe, to uſe the language of the witneſs, he had not with him 

when he was examined the rental of 1793, that is, had not the 

rental of 1793, about which we did inquire and were not in- 
formed, but the rental for 1792 about which we did not inquire 
and were informed. 
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Travs, my lord, as I make it'out, the Chir or ſertled eſtates 
of Mr. Myddelton the father in 1787 amounted in groſs rental 
to about £5500. a year and now amounts to about £8000. a 

year; his Ruthyn eſtates, or the ' unſettled or fee ſimple parts, 
were in 1787 upwards of £ 6000. a year- in” groſs rental and 
receipt, and are now above £70Q0. a year; and the groſs 
yearly rental and receipt of the two eſtates together amounted 
to nearly £12,000. in 1787, and now amounts to about £1 5,000. 
a year. What the nett income of theſe vaſt eſtates was in 1787, 
when the plaintiff made the ſettlement in queſtion, I cannot in 
5 any way find out from any documents in or out of the cauſe. 
Nor can I venture to ſay poſitively, what the preſent nett income 
ought to be computed at. But, according to the paper I have 
already referred to as ſupplied to: us by the folicitor for the 
_ defendants, the ſum total of outgoings and deductions for the 
year 1792, including the re pairs of — as TI under. 
ſtand, 
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ſtand, is alone put at F500. a year, and including alſo taxes 
management and other outgoings of various kinds, amounted to 
the large ſum of £13,498. Thus the year 1792 being taken as 
the rule, the eſtates, which are the ſubject of the preſent ſuit, 
may I preſume be properly ſtated as producing a nett income of 
about £ 12,000 a year. Whether the eſtates are of ſuch a kind, 
as to promiſe much future encreaſe of rental and income, I have 
not the means of ſtating. I have indeed heard, but in a very 
looſe way, that there is room for great improvement. As to the 
plaintiff's own idea, I perceive from a paper he lately wrote to 
his.ſolicitors, that his mind ſwells the eſtates, including lime, 
coal, ſlate, leadworks and the profits of demeſnes, into the im- 
menſe ſum of £ 22,000 or £ 23,000 a year. But there is not 
any evidence in the cauſe to warrant this. On the contrary 
the ſteward or receiver of the eſtates has thought fit to ſay in 
his evidence, that the eſtates are now rented at their full value. 
But I am far from convinced of the accuracy of his judgment 
in that reſpect. However the opinion which he has given 
upon this point, with his uſual disfavor to the eſtates, and with 
a ſeeming aſpect of anxiety for the fate of this cauſe, is uncon- 
tradicted in evidence; for, in the plaintiff's preſent ſituation, 
it was by no means convenient, either to his purſe or to the 
urgency of his cauſe, to have ſuch large eſtates valued by an 
able and impartial perſon on his part. Therefore in conſidering 
this caſe, I am forced to treat 4 15,000 a year as the utmoſt 
groſs rental; and J 12,000. a year as the utmoſt nett yearly 


receipt. 

To this ſtatement. of rental and receipt, I beg leave to add a 
few words concerning the probable value of the eſtates on the 
ſuppoſition of a ſale: for there are points of view, in which it 
is important to the caſe to advert to this kind of value; and 
accordingly both the pleadings and the proofs in the cauſe have 
ſome matter relative to ſuch value. — Now, inquiring as to a 
probable value on fale, the firſt conſideration is, at how many 


years purchaſe it is moſt fit to eſtimate the eſtates. And here 
Rt it 
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it is remarkable, that Mr. Myddelton the ſon, who excluſive of 
this cauſe is ſo deeply intereſted to ſet a high value upon the 
eſtates, has thought fit in his anſwer to the original bill to take 
twenty-five years purchaſe on the rental of 1787, as if it was 
the proper rate of valuation for the Ruthyn or unſettled branch; 
and if his anſwer had mentioned the value of the Chir+ or 
ſettled branch, perhaps it would have been in the ſame way. 
Upon this kind of valuation, the immenſe eftates in queſtion 
would be wonderfully diminiſhed; though ſtill the ſum would 
be very great. So valuing the eſtate would fink the Chirk 
branch to £ 136,450. and the Ruthyn to £ 150,000. the ſum 
mentioned in the anſwer of Mr. Myddelton the fon, to which 
I have referred. The ſame operation applied to both eſtates 
would reduce them to the ſum of / 286, 450. But I beg leave, 
to proteſt againft this mode of valuation; and to conſider it as 
moſt injuriouſly depreciating to the eſtates, ſo to ſtate the matter. 
It may ſerve, indeed, to weaken our ſide of the argument in this 
cauſe on the head of inequality in the bargain between the 
father and ſon. But it is liable to two objections, both of which 
as I conceive will make manifeſt the injuſtice of ſuch a valuation. 
— In the firſt place, I object to valuing wpon the rental of 1787 
as if it was the preſent and improved one. The anſwer of Mr. 
Myddelton the ſon to the original bill was ſworn in December 1791; 
and then, according to the old ſteward's evidence, the increaſe of 
rental and receipt, under which both the eſtates are now become 
from about £12,000 to about 415,000 a year, had fully taken 
place: for he in effect ſwears, that the raiſing of the eſtates to 
the preſent rents took place in or about the year 1790. Ap- 
pealing therefore to your lordſhip, I aſk, whether it was corre& 
in December 1791 to value the Ruthyn eſtate at 25 years pur- 
chaſe on a rental of £6100. a year, which had ceaſed to be the 
rental, inſtead of taking ſuch value on the ſubſiſting rental, 
which amounted to £1000. a year more. I put this very ſe- 
riouſly and anxiouſly to your lordſhip ; and I hope, that, when 
your lordſhip gives judgment in this cauſe, this artful mode of 
depreciating the eſtates in queſtion, ſhould the caſe of the 

plaintiff 
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Plaintiff ſtand in need of it, will not be forgot. — In the next 
place, I object to twenty-five years purchaſe even on the preſent 
and advanced rentals. The old ſteward indeed has choſen in his 
depoſition ſo to value the Ruthyn eſtates; and if he did not ſeem 
to be ſo much afraid of confeſſing the great value of the eſtates, 
on account of the argument, with which it aſſiſts the plaintiff 


in this caſe, I would pay great attention to his judgment. Ex- 


cluſive of this cauſe, it is more natural, that one in his employ as 
receiver ſhould over-rate the eſtates, than that he ſhould under- 
rate them; and, to ſay truth, ſuch a partiality to their value 
would be becoming. But the preſent cauſe makes a vaſt 
difference. His wiſhes, as it ſhould ſeem, are for his young 
maſter, for the defendant Mr, Myddelton the fon ; and great 
undervalue ſuits his fide of the cauſe. My wiſhes are for the 
ſteward's old maſter, for the plaintiff Mr. Myddelton the father; 
and to his fide of the cauſe u value is I conceive of great im- 
portance in the argument. Therefore I am forced by my 
ſituation not to rely wholly upon the ſteward's judgment on this 
point of value. Looking alſo to the reality of the caſe, I 
ſubmit to your lordſhip, that counting upon twenty:five years 
purchaſe 1 in this caſe is not only undervaluing the vaſt property 
in queſtion, but 1 is ſo to an extreme. As I have already men- 
tioned, the Ruthyn branch was ſo valued at twenty-five years by 
Mr. Myddelton the fon in December 1791 in his anſwer to the 
original bill, the old rental of 1787 being then taken for a 
guide: and ſo the Ruthyn orunſettled eſtate was ſunk to £1 50,000. 
But what is the conſequence? My lord, the conſequence is, 
that the ſame fide of the cauſe is forced to retract in May or 
June of the preſent year: for the ſteward being examined for 
the plaintiff finds it convenient to ſubſtitute twenty-five years 
purchaſe on the rental of 1792, and ſo turns the valuation of 
December 1791 at 41 50,000. into a valuation of £179,129:11:8. 
ſtating it as his belief, that if the Ruthyn eſtate had been fold 
in 1793 it would have produced that ſum or thereabouts. The 
twenty-five years purchaſe on the rental of 1787 being then in 
effect, though not nominally, revoked by the other fide ; 
Rr 2 and 
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and the ſteward himſelf having thus in effect advanced to nearly 
thirty years purchaſe on that rental; the injuſtice to the eſtates: 
in valuing at twenty-five years purchaſe is apparent even from 
the perſon, who is the ayowed preſent defender of that mode 
of valuing the eſtates in queſtion, and probably was the author 
of it heretofore. — Under theſe objections to twenty-five years 
purchaſe, I not only conſider it as a very inadequate rate of 
valuation as applied to theſe eſtates, but I venture to call it 
quite intolerable. The ſteward having alſo in effect advanced to 
nearly thirty-three years purchaſe on the rental of 1787, I ſhall 
take the liberty of applying thirty years purchaſe even on the 
rental of 1792: and in ſo doing, I conſider myſelf as ſpeaking 
very moderately. Even though the rental of 1792 ſhould be 
conſidered as one not promifing any material improvement, 
which is a conceſſion I am not diſpoſed to make, till thirty 
years purchaſe would I conceive be at leaſt juſtifiable. Taking 
then thirty years purchaſe on the rental of 1792 as a reaſonable _ 
and moderate way of valuing the eſtates in queſtion, I am in- 
titled to ſtate their value thus. The Ch:r4 or ſettled branch 
without valuing timber would bring £198,510. on the rental of 
1792 as reduced by the ſteward's average way of ſtating it ; the 
rental in that way being £6617 a year. But if we look to the 
rental of 1792 without ſuch reduction, and to the actual groſs 
rental and receipt of that year which amounted to £8154. the 
Chirk or ſettled eſtate will bring-£224,620. As to the Ruthyn 
eſtate, the rental of 1792 is taken by the ſteward himſelf at 
£7215 ; and thirty years purchaſe being taken on that ſum, the 
Ruthyn eſtate will bring £216,450. Thus then upan- thirty 
years purchaſe on the rental of 1792, which I am told is far 
thort of the real yearly value, each of the eſtates in queſtion, 
without valuing timber, is worth much above £200,000. and 
the eſtates being put together, without valuing timber, are worth. 
£460,000. that is, almoſt half a million. 


AnD here, my lord, I ſhall finiſh with vALvUE : for I have now 
gone the length of ſhewing, that the preſent groſs rental of the 
| Chirk- 
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Chirk or ſettled eſtate is about £8000 a year; that the preſent 
groſs rental of the Ruthyn or unſettled eſtate is £7100-a year; 
that the preſent groſs receipt of the two eſtates put ) we iS 
about £15,000 a year; that the preſent nett income from the 
two eſtates put together is about £12,000 a year; and further 
that almoſt half a million of money, without valuing timber, 
would be about the produce of both eſtates, if they were fold at 
thirty years purchaſe on the preſent rentals. 


W1rTH this aſcertainment in point of value, I have a datum 
to refer to in the remainder of my argument ; and, as I ſee the 
caſe, this datum will enlighten and invigorate every part of it. 


NOW, my lord, I reach the main buſineſs ; for I am come to 
the ſecond of the two heads, under which I have undertaken to 
argue this cauſe for the plaintiff; namely, to a ſtatement of the 
grounds, upon which, as I ſee the plaintiff's caſe, he has a right 
to be relieved by a court of equity. And here, my lord, in 
juſtice to Mr. Myddelton the father the plaintiff in this cauſe, I 
muſt avow, that the ſettlement of October 1787, which is the 
orievance he complains of, appears to me, as not merely un- 
neceſſary, as not merely exceptionable, as not merely unreaſon- 
able, as not merely improvident, as not merely harſh to Mr. 
Myddelton, as not merely againſt the intereſts of the whole 
family except Mr. Myddelton the ſon ſingly; but as alſo open 
to objections of a far more ſerious nature; objections, which, 
as I conceive, clearly bring the caſe within the pale of equitable 
relief upon grounds very painful to me to ſtate. 


In the firſt place, the ſettlement appears to be founded on the 
part of Mr. Myddelton the father in the moſt thorough miſappre- 
benſion of his real ſituation. — He was tenant for life without 
impeachment 


«. 
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impeachment of waſte of the Chirk eſtate in Denbighſhire, 


which as I have ſhewn was in 1787 a groſs rental of about 


£5500. a year, and is to be now conſidered as amounting to a 
rental of about (8000. a year. He had the reverſion in fee 
ſimple of the ſame eſtate, expectant on a remainder in tail male 
veſted in Mr. Myddelton his ſon then and ſtill unmarried. But 
theſe intereſts were ſubject to a joint power of appointment in 
the father and ſon, and, in caſe of the ſon's ſurviving to a ſole 
power of appointment in him ; and alfo ſubject at the father's 
death to 20, ooo. for portions for his younger children by his 
firſt lady. Beſides theſe intereſts in this large ſettled eſtate, 
Mr. Myddelton the father was ſeized in fee ſimple of the 
Ruthyn eſtate in the ſame county ; the groſs rental of which, 
as I have already ſtated, was in 1787 above £6100. a year, and 
now is above £7200. a year. By honorably paying family 
debts to which he was not liable, to the extent of many thou- 
ſand pounds; by a remnant of an 'old family debt upon the 
family eſtates; by ſome improvidence in the management of 
his affairs; and by that kind of exceſs of expenditure, which is 
quite foreign to vitious diſſipation, and chiefly aroſe from an 
over hoſpitality at the princely manſion houſe of his family ; 
he in 1787 found himſelf charged with mortgages life annuities 
and other debts to the extent of almoſt £100,000. But not- 
withſtanding this vaſt incumbrance, and notwithſtanding the 
immediate urgency of the preſſures from it, the means of relief 
were obviouſly in his own hands; for, by ſale of about one half 
of his fee ſimple eſtates, and by mortgaging the whole in the 
mean time, enough might have been, raiſed to have wholly 
diſincumbered him ; and he would ſtill have had all his intereſts 
in the ſettled eſtates of about £ 8000. a year, and an unin- 
cumbered fee ſimple in unſettled eſtates to the extent of about 
£4000. a year beſides. Such was his real ſituation; and there- 
fore it was unneceſlary to apply to his ſon for relief out of 
the inheritance of the ſettled eſtates or otherwiſe : for, as to the 
opinion of the ſteward in his depoſition in this cauſe, that Mr. 


 Myddelton could not ſell a part of his eſtates to pay his debts 


without 
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without leſſening the conſequence of himſelf and family, I look 
upon it as nothing more or leſs than pompous ſervile nonſenſe, a 
ſort of flattering humbug. But, my lord, Mr. Myddelton the 
father, blind to the real ſtate of his caſe, becomes impreſſed, that 
the effeQual remedy for the urgent diſtreſſes from the accumu- 
lation of his debts was only obtainable through his ſon, and by 
purchaſing his conſent to ſuch an execution of their joint power 
of appointment over the Chirk or ſettled eſtate, as fhould involve 
the inheritance of it in the ſecurity for the debts. How the 
father's mind became poſſeſſed of this erroneous notion of the 
proper means of relieving himſelf ; and whether it was inſpired 
by others or was aſſiſted by the flattering humbug I have juſt 
mentioned about not ſelling an acre of the eſtates to pay debts, 


or was the effect of his own inactivity of mind; is a matter 


very important to be aſcertained, and in a ſubſequent part of 
my obſervations I ſhall accordingly attend to it. But here it is 
ſufficient to fay, that his mind was under this erroneous im- 
preſſion. Indeed, this appears moſt affectingly from two let- 
ters, which he wrote in March and April 1787 to the ſteward 
and receiver of the eſtates, and which are produced in evidence, 
not on our ſide, but againſt us. In the firſt of them, which is 
dated London 29th March 1787, Mr. Myddelton the father 
writes to the ſteward thus. I have given a draft upon you 
« for £200. in favor of Mr. William Williams. You'll receive 
„ the draft from Mr. Ellis Roberts of Ruthin about the middle 
« of next week. I flatter myſelf you'll be ready to honor the 
« draft. — My ſon has anſwered my laſt letters; but I cannot get 
« him to give me ſatisfattion about his intentions. He ſays he 
« will come to London when I deſire ; but in ſuch a manner 
4 that I do not think he intends behaving as a ſon to his father. 
% have almoſt got things ready to be laid before two counſel 
« eminent in the law, whrch is thought more adviſeable than to 
« enter into bonds of arbitration, unleſt my ſon will not at laſt agree 
« to theſe proceedings. Mr. Aylmer is much diffatisfied, and 
% does not approve of the manner he goes on. His letter to 
% me by yeſterday's poſt was dated at Leiceſter. He will ſoon 
6c be 
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© be at Newmarket, which is not far diſtant from Leiceſter. 
O the poor fate of Chirk Caſtle !'' — The ſecond letter is 
dated the 13th of April and runs thus. © I am happy to inform 
„ you my ſon came to town on Monday laſt. We have had 
no talk yet upon buſineſs; but I Hape he means what 
© will be 4 COMFORT 0 myſelf and hereafter an HONOUR f 
« him; I have got things ready if he is willing to join with me; 
„ and I rather think he will; for to my ſurprize Mr. Forſter 
«© called upon me this morning, but I was on horſeback and 


« did not ſee him.“ 


Born of theſe letters are ſtrikingly expreſſive of his looking 
up to his ſon, as if without him relief was unattainable. The 
laſt of them ſhews, that the father's mind was become a little 
eaſed by a confidence, that his ſon would not take advantage of 
his diſtreſs, but would really comfort and aſſiſt him. 


In the next place it ſeems to me, that Mr. Myddelton the ſon, 
between June 1785, when he attained twenty-one, and Octo- 
ber 1787, when the ſettlement complained of was made, acted. 
towards the father, as if the latter was unable to extricate 
himſelf without aid from the former; and conſequently in à way 
tending to inſpire or at leaſt confirm his father's error in this re- 
ſpect. Thus at leaſt I am ſtruck with the propoſal, or, as the 
paper I allude to calls it, the /ugge//zon, ſoon after the ſon's 
coming of age, from him and his then folicitor Mr. Aylmer, 
for the father's giving up the ſettled eſtates, ſubject to certain 
charges, to the ſon. This propoſal or ſuggeſtion of the ſon 


and his then ſolicitor Mr. Aylmer offered nothing leſs to the 


father, than ſuch a diviſion of the eſtates and debts, as ſhould 
leave only an income of {2 54.3. a year out of the ſettled eſtates. 
for the father, and ſhould at the ſame time ſecure to Mr. 
Myddelton the ſon a clear income of £2077. a year out of the 
unſettled property. What was intended to be the arrangement 
beyond this diviſion of preſent income between the father and 
fon, is not ſtated in the paper to which I allude ; and without 

ſomething 
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fomething more a complete judgment of the degree of reaſon- 
ableneſs or unreaſonableneſs in the propoſal cannot be formed. 
But as far as the propoſal goes, it ſtrikes me as very ſtrong to 
come from a ſon to one ſituate as Mr. Myddelton the 
father was: for it profeſſes to give almoſt as large an income 
during the joint lives to the unmarried ſon, as to the father 
having two younger children by his firſt lady to ſupport and 
educate, and then having alſo to ſupport and take care of a 
a ſecond wife and an unprovided for daughter by her. Such a 
propoſal was not very well calculated to impreſs the father with 


the ſufficiency of the means in his own power and of the great 
extent of the ſon's dependency upon the father. This pro- 
poſal ſeems to aſſume a neceſſity of the father to purchaſe a 
charge of the ſettled eſtate, and under that aſſumption to ſhew 
the ſon's title to a very large price from his father for enabling 
him to accommodate himſelf out of the ſettled funds. But 
the reality of the caſe was, that the ſon during the father's 
life-time was in total dependence upon the father; and that the 
father was ſo wholly independent of the ſon and of the ſettled 
eſtate, that, by ſale of the unſettled eſtate, and in the mean 
time by mortgage, he might have raiſed the whole of the then 
calculated debt of about o, ooo. out of the unſettled pro- 
perty, and yet have left a greater income for himſelf out of 
that branch only, than the propoſed income of / 2543. a year, 
and beſides this have had the entire income of the ſettled 
eſtate. Nor am I otherwiſe ſtruck with the tendency of the 
line of conduct obſerved by the ſon whilſt the negotiation and 
adjuſtment of the ſettlement of October 1787 were going on. 
In July of that year, Mr. Myddelton the father appears to have 
been under a ſevere preſſure from the largeneſs of his annuity 
and other debts, Then alſo it was, that the two very reſpect- 
able barriſters, to whoſe eminence of character I adverted 
in opening the embarraſſing diſcouragements belonging to 
tais cauſe on the part of the plaintiff, were conſulted, one as 
counſel for the father, the other as counſel for the ſon. Ac- 
cordingly thoſe two gentlemen wrote an opinion, recommend- 

8 8 ing, 
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ing, that the eſtates both ſettled and unſettled ſhould be pur 
under the management of truitees, and that a ſufficient part of 
the eſtates ſhould be fold to pay off the mortgages the redeem- 
able annuitics and'the other incumbrances. This advice ſeems to 
have been well adapted to the nature of the caſe: and pro- 
perly purſued it might have been acted upon by the father 
without tlie leaſt occaſion for the aid or concurrence of the 
ſon ; becauſe the father, as tenant for life of the ſettled eſtates, 
had a rizht to place them under the management of truſtees ; 
and the unſettled eſtates, being under his entire dominion, were 


not only mortgageable and ſaleable as well.as manageable in 


ſuch way as he ſhould think fit to adopt, but far more than 
doubly ſufficient for raiſing money to pay the debts. Thus 
management ſale and mortgage were all completely attainable 
by the father ſingly. But the ſubſequent conduct of the buſi- 
neſs ſeems throughout to have been Maped under the impreſ- 
ſion, that the advice given could not be followed without the 
ſon's licence and authority. How the father became firſt im- 
preſſed with the idea, that the execution of the adviſed arrange 
ment depended on obtaining the ſon's conſent, I will not take 
upon me to aſcertain, But whether the error proceeded from 
the father's want of ſufficient reflection, from the over-zeal or 
the mere officiouſneſs of friends of the family, from the ſervile 
nonſenſe of flattering dependents about the degradation of ſell-- 
ing to pay debts, or from the remembrance of the arrange 
ment for diviſion of the eſtate, which had been ſuggeſted by 
the ſon and his former ſolicitor Mr. Aylmer a confiderable time 


before, and which I have already obſerved upon; thus much 


is acknowledged by the ſon's. anſwer to the father's: original 
bill in chancery, namely, that the ſon was much preſſed by the 
father; that he the fon at i reſuſed to join in the arrange- 
ment; and that being fill preſſed, he at length conſented, upon 
the expreſs conditions, that the truſtees ſhould have a diſcre- 


tion to raiſe the neceſſary money by mortgage or ſale, as they 
ſhould think fit, and that there ſhould alſo be. a SIN KING runD: 


for difencumbering the. eſtates, Upon this the ſon's own. 


ſtatement 
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ſtatement of the caſe in his anſwer to the original bill, I muſt 
fay, that I ſee much of important admiſſion from the ſon in 
this manner of his anſwering. In effect it admits the father 
to have been ſo blind to his intereſts in and power over the 
eſtates, as to have thought the ſon's conſent eſſential to the 
execution of the arrangements ſuggeſted by the joint opinion of the 
two eminent barriſters conſulted ; that is to ſay, to an arrangement, 
without the immediate adoption of which, to uſe the language 
of the opinion as to the neceſſity of ſome immediate meaſures 
by the father and fon, the family muſt be inevitably rumed, It 
in effect admits, that under the influence of the father's error 
in not ſeeing his power to make the propoſed arrangement 
for diſincumbering himſelf without the leaſt concurrence of the 
ſon, 'and under the terror from miſconception of an opinion, 
which only blended the father and ſon in a general way with- 
out probably meaning to decide in any degree upon the extent 
of the father's powers, but which ſo blending the two pro- 
claimed inevitable rum to be the conſequence, if ſpeedy means 
were not adopted to diſincumber the eſtates ; the father ſoli- 
cited the ſon for his concurrence, that is, to join in an arrange- 
ment, every material part of which the father might have ac- 
compliſhed without in the leaſt looking to the ſon. It in eftect 
admits, that when to this original error of the father, there 
was added the terror from miſconception of the opinion of the two 
learned and worthy counſel conſulted, and when from this com- 
bined influence the father anxiouſly ſolicited the ſon to concur 


in the propoſed truſt for management of the eſtates and ſale of 


a ſufficient part thereof to pay off all incumbrances, he the 
ſon refuſed to join in this arrangement. It in effect admits, 
that the father till erroneouſly acting as if without his ſon the 
arrangement was ſtill impracticable, and as if without his ſon 
ruin of himſelf and family was inevitable, perſevered in urging 
the ſon for his conſent. It alſo in effect admits, that at length 
overcome by the preſſing ſolicitations of his diſtreſſed father, 
the ſon ſo far yielded as to give his conſent upon two condi- 
tions, both calculated to diminiſh the father's yearly income, 
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at the diſcretion. of the truſtees; one being, that a finking fund 
thould be eſtabliſhed out of the income of the eſtates. Thus it 
is not only admitted by the fon, that the father, viho moſt 
clearly had full power in himſelf to execute every material part 
of the adviſed arrangement, was molt erroncoully acting under 
the perſuaſion of its being eſſential to obtain the ſon's conſent ; 
but it is alſo in effect admitted, that the ton, notwithſtanding 
the apparent miſtake of the father, notwithitanding the confi- 
dence natural as between the father and him, and notwith- 
ſtanding the peculiar degree in which the father in. this caſe is 
proved to have had confidence in his ſon, firſt acted in a man- 
ner tending-to confirm fuch erroneous perſuaſion, and. next fo 
far took advantage of it and of. his diſtreſs, and alſo. of the con-. 
fidence which the father had a: little time before ſo affectingly 
ftated himſelf to repoſe-in the ſon, as peremptorily to refufe 
giving the ſolicited conſent, except upon two conditions, botly. 
operating for him the ſon againſt the income of. the father. 


THe next thing, which ſtrikes me, is tlie exten/ion of the cone 
ditions thus acknowledged by the ſon to have been addreſſed by bim to 
the father as the fine qud non obtaining his the ſon's conſent, and 
thus apparently tending to confirm the father's error-in ſuppoſing 
ſuch conſent to be in any degree neceſfary. — According to the 
ſon's anſwer to the original bill, the conditions he ſtood upon 
when he gave his conſent were, as I have already mentioned, 
firſt, authoriſing the truſtees to raiſe money for the debts either 
by mortgage or by ſale, as they ſhould think fit; and ſecondly; 
having ſume kind of finking fund. What paſſed between this 
conditional confent-of the ſon and. the execution-of the actual 
arrangement which took place, to induce an extenſion of the 
terms in favor of the fon, Jam not able to collect from any ma- 
terials in this cauſe. But moſt certainly the terms in. favor of 
the ſon did in ſome way or other become exceedingly enlarged, 
Inſtead of mere truſts for managing, for ſelling or mortgaging 
to pay debts, and for a ſinking fund to compenſate the ſon for 
any diminution of the ſettled eſtates by raiſing money out of 

them, 
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them, the ſettlement eſtabliſhed ſuch further arrangements, as, 
in my view of them, are, not only not to be accounted for on any 
rational ſcale of compenſation to the ſon poſſible to be applied 
to the caſe,, but are ſcarce to be accounted for in any way. The 
ſhort effect of the ſettlement finally adopted, that is, of the 
ſettlement now complained of by the father, is thus. Both 
the ſettled and unſettled eſtates are veſted in. truſtees with 
wer to manage, and with. a dixeCtion to raiſe money to 
pay y debts of the father including I believe ſome debts of the ſon, 
to the extent (the redemption of annuities being included) of 
about £ 100,000, by mortgage or ſale, or by fale.of timber, and 
by applying ſo much of the yearly income from the eſtates in 
the way of /inking fund, as the truſtees ſhould think fit. This 
arrangement, which includes a. diſcretion in the truſtees to 
make a gradual payment of the debts out of the yearly rents and 
profits,, and. conſequently ſuch a diſcretion till payment of a 
principal debt of about £ 100,000. and the accruing intereſt, 
leaves the ſubſiſtence of. the father at the entire. mercy of the 
truſtees, But the ſettlement. ſtops not here in its ſevere effects 
againſt the father: for the truſtees are directed, when the debts 
ſhall have been paid, to convey the remaining eſtates in this 
manner. The firſt uſe directed is. for ſecuring a clear annuity 
of { 1000. to the ſon payable quarterly. The next uſe directed 
is to the father for his life without waſte ; but ſubject to the 
looo. a year. to the ſon, and with a negative upon his Ileafing 
for more than twenty-one years in the manner preſcribed to the 
truſtees. The next remainders directed are to truſtees during 
the life of the father to preſerve contingent remainders. The: 
ſubſequent uſes ordered are, to the intent that the father's ſe- 
cond and then wife, ſince deceaſed, ſhould have a rent charge 
of ( 500. a year for her life in bar of dower, the having joined 
in a fine for the purpoſes of the ſettlement; remainder to 
truſtees for ſix hundred years to fecure ſuch jointure and to raiſe 
L 5000. for his child or children by her; remainder to ſuctr. 
uſes as the father and ſon ſhould jointly, or as the ſon ſurviving 
ſhould ſingly appoint. In default of and until and ſubject tc 
ſuch appointment, the eſtates are directed to go to the fon in 
tall 


318 TIRST ARGUMENT 


tail male, remainder to the uſe of ſuch other ſon and ſons as 
the father ſhould have ſucceſſively in tail male; remainder to 
the daughter and daughters of Mr. Myddelton the ſon in tail 
.general, with croſs remainders between them; remainder in 
like manner to the daughters of Mr. Myddelton the father in 
tail general, remainder to the ſon in fee. The effect of all 
this is, that till payment of a principal debt of about Z 100,000, 
which the truſtees have a diſcretion of paying gradually out of 
rents and profits, the father is left with juſt as much yearly in- 
come, as the truſtees ſhall think fit from time to time'to allot 
for his maintenance ; that is, after payment of all the debts the 
fathe? is reduced to a mere tenant for life of all the eſtates ſub- 
| je to L 1900. a year to the ſon ; that if the ſon ſurvives the 
whole property will be at his diſpoſal unſhackled with any ſet- 
tlement whatever; that if the father ſurvives the ſon, all the 
eſtates are ſecured for the fon's male and female iſſue; that in 
the event of failure of ſuch iſſue the father is not let in to the 
the fee, but his future ſons and daughters are let into eſtates 
tail; and that, even on the complete failure of iſſue both of 
father and ſon, the father is ſtill excluded, and whether the fa- 
ther or the ſon ſurvives, the eſtates are wholly ſecured for the 
ſon and his heirs, and accordingly are ſubje& to his diſpoſition 
and his only. Thus, a negotiation, beginning with ſoliciting 
the ſon's conſent to an arrangement, which the father had in all 
the material points power to make without the ſon, and conti- 
nued under the impreſſion of purchafing the ſon's conſent by 
yielding certain conditions to him, was gradually enlarged in its 
views, till a ſettlement was concluded, leaving for the before 
independent father ſcarce more than ſuch allowance as the truſ- 
tees ſhould think fit to limit for his ſupport, and finally ſecuring 
For the before dependent ſon almoſt every beneficial intereſt both 
in the ſettled and unſettled eſtates. Yet ſo unconſcious was the 
father ofa reſult thus deſtructive of his rights and thus profitable to 
the ſon, that, according to the ſon's anſwer to the original bill, 
and now according to proofs in the cauſe introduced on the part 
of the ſon, though as I conceive greatly operating againſt him, 
the 
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the father, after execution of the ſettlement, both by letter and 
other wiſe, expreſſed his obligations to the ſon for conſenting to. 
execute the deed and for expediting the arrangement. That 
the arrangement was expedited by the ſon, is very true: for it 
appears by a letter from him to the father dated 12th Septem- 1 
ber 1787, that the ſon took merit with the father for travelling 
with the draft of the deed, firſt to Mancheſter to ſeek for one | 
of the two counſel, and afterwards into Wales to fee the firit 
of the four truſtees, and referred to this diligence as the means of 
diſpatching the buſineſs with a/ton:/hing expedition. It appears allo, . 
that the ſettlement was at laſt executed without waiting for the ap- 
probation of the draft by the other counſel, though originally he. 


was conſulted as the counfel for the father. But why. the father 
ſhould be ſo thankful for the expeditious completion * a buſineſs, 


which was to relieve his diſtreſſes by diſpoſſeſſing him of to much of 
his property and to render him ſo dependant upon others, ſeems 
to me wholly unaccountable, except upon the ſuppoſition, that 
he perfectly miſunderſtood the real operation of the ſettlement 
he had executed. 


Tuls explanation of the ſettlement, which was the reſult of 
the negotiation between Mr. Myddelton the father and Mr, 
Myddelton the ſon, and which was acceded to by the father 
under the influence of the moſt eflential error as to the means 
of relief from his diſtreſs, and under the influence of the means 
practiſed by the ſon to encourage and take advantage of that 
error, leads me to obſerve upon the tranſaction in four further 

ints of view: namely, — the fallaciouſnels of the conſidera- 
tion from the ſon, — the extreme inadequacy of the bargain as 
againſt the father, —a very deceptious repreſentation of the ob- 
jects of the ſettlement in the recital parts, — and the extraor- 
dinary unreaſonableneſs, or rather unconſcionableneſs, of the 
ſettlement conſidered as an arrangement of large-family. eſtates, 


W1Tu reſpect to the conſideration from the ſon, I apply the 
term fallaciouſneſs thus. I mean to ſay, that there was a thew, . 
an 
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an aſpect, an appearance of conſideration, but no ſubſtance, no 
reality. I agree, that without the ſon's conſent no charge 
could have been let in on the ſettled eftates by the father to the 
prejudice of the ſon's remainder 4n tail. I agree alſo, that to 
let in ſuch a charge for the benefit of the father was a conſidera - 
tion for compenſating the ſon liberally out of all or ſome of 
thoſe funds which belonged to the father; namely, in the ſettled 
property, out -of his eſtate for life, out of his right of cutting 
timber and committing any other waſte, and out of his reyer- 
kon-in fee in them, ſubject to his ſon's appointment in caſe of 
ſurviving the father and expectant on the ſon's remainder in tail 
male; and in the unſettled property, out of the father's fee ſim- 
ple and entire dominion. But- the fault of the confideration 
from the ſon is, that it eſſentially fails in this very point of the 
father's benefit 4 for though, under the arrangement I have de- 
ſcribed, the debts are let in upon the inheritance of the eſtates both 
ſettled and unſettled; yet it is under ſuch an arrangement, as to 
render it wholly immaterial to the father, out of which of thoſe 
funds the debts are paid. In effect the arrangement takes from 
thefather both eſtates; ſubject, whilſt any part of dehts ſhall re- 
main, to ſuch a maintenance for his life, as the truſtees ſhall 
think fit to ſpare out of the yearly rents and profits; and when 
all: the debts ſhall be paid, ſubject after paying ( 1000. a year 
to the fon, to a life eſtate in the tather. With a reſerve of this 
provifion during his lite, the benefit of which the truſtees by 
the ſinking fund operation may wholly fruſtrate, all is abſolutely 
taken from him. If the ſon ſurvives the father, all is the ſon's. 
If the father ſurvives the ſon, all is wholly placed out of the 
father's reach and diſpoſition: for it is entailed, firſt upon the. 
ſon's flue, then upon the father's, and if iflue from both fail, 
the whole goes either to the ſon's heirs or his aſſigns. There- 
fore, whether the debts were raiſed out of the ſettled eſtates, 
or thoſe. unſettled, could make no difference to the father. 
When the debts are paid, if it is out of the ſettled eſtates, the 
father will have a life income in the whole of the unſettled eſ- 
tates, and in the remainder of thoſe /ettled. If the debts are 


raiſed 
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Taiſed out of the unſettled eſtates, he will have a life income 
in the whole of the ſettled eſtates and in the remainder of thoſe 
unſettled, Till all the debts are paid, the father is at the mercy 
of the truſtees for the quantum of maintenance as to both 
eſtates ; and from the great amount of the debts and the great 
age of the father, the truſtees have the opportunity of conti- 
nuing him in that ſtate of precariouſneſs and dependency to the 
end of his life. So far then from being a conſideration from the 
fon to the father is the arrangement letting in the debts upon 
the inheritance of the ſettled property, that, in conſequence of 
other parts of the ſame arrangement, the effect to the father is 
throughout a diminution of his rights and intereſts to an im- 
menſe extent in point of value. Thus, that, which at firſt ap- 
pears a degree of conceſſion to him, being cloſely examined, is 
a matter in which perſonally he has no intereſt. Nor is even 
this the full extent of the failure in the conſideration from the 
ſon: for the arrangement impoſes no obligation on the truſtees 
to raiſe the debts out of the ſettled eſtates, but leaves them at 
liberty to raiſe the whole debt out of the unſettled eſtates either 
by fale or mortgage. The truſtees have indeed, in executing 
their truſt, raiſed £ 50,000. by mortgage of the ſettled eſtates. 
But at this moment, I ſee nothing to prevent their paying off 
ſuch mortgage by ſale or mortgage of the eſtates unſettled. 
Therefore the conſideration from the ſon appears doubly falla- 
cious ; firſt in appearing to involve the ſettled eſtates to pay debts 
for the benefit of the father, when in fact it was indifferent to 
his intereſt whether the ſettled eſtates were called in aid or not; 
and next in ſo framing this part of the arrangement, as to make 
it quite a matter of choice in the truſtees, whether the debts 
ſhould not be wholly paid out of the unſettled eſtates, and whe- 
ther the ſettled eſtates ſhould not thus be preſerved entire. 


| As to the inadeguacy of the bargain as againſt the father, it 
ſeems ſo apparent from the explanations I have already given, 
as to render all further obſervation wholly needleſs. However 
ſome few remarks I will add in the way of enforcement. The 
| > only 
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only confideration, moving from the ſon to the father in return 
for the ſacrifices conſented to by the latter, is including the ſet- 
tled eftate in the ſecurity for the father's debts, and ſo making 
the ſettled property in which the father and fon were both in- 
tereſted, and the unſettled property over which the father had 
the fole and entire dominion, one common fund. Now, ever 
upon the ſuppoſition, that the whole of the / 90,000. or 
£ 100,000. for debts had been fixed upon the ſettled eſtates and 
upon them ſingly, the price paid by the father in reſpect of his 
parting with the unſettled eſtates, appears more than twice as 
much as the ſum total of the debts. But giving up the unſet- 
tled eſtates was not the whole of the price: for the father gave 
up beſides, not only his reverſion in fee, ſuch as it was, that 
is, ſubject if the ſon ſurvived to his appointment and expectant 
on his ſon's remainder in tail male, but even juſt ſo much of 
his life income and of the profit from the power of cutting tim- 
ber on the ſettled eſtates, as the truſtees of the ſettlement ſhall 
pleaſe to ſubſtract from him as a ſinking fund for diſcharge of the 
debts. Thus the bargain, however colourably an accommoda- 
tion to the father, was ſubſtantially all loſs to him, and all gain 
to his ſon. If the bargain between the father and ſon had not 
been made, the father might have paid all his debts by ſale of 
a ſufficient part of his unſettled eſtates, and fo have become an 
unincumbered tenant for life of the ſettled eſtates to the extent 
of about L 8000. a year, with power over the timber, and alſo 
with a power over the reverſion in fee, which, as I have 
already deſcribed, was expectant npon his ſon's remainder in tail 
male, and ſubject to a power of appointment in the ſon if he 
ſurvived the father; and beſides this he might have retained the 
entire dominion over a difincumbered eſtate of above ¶ 4000. a 
year more. But the moment the bargain was concluded the fa- 
ther was reduced, till payment of the debts, to a life income at 
the. pleaſure of the truſtees; and even after payment of the 
debts, to a mere life eſtate, not merely in the ſettled property 
in which he had the ſame eſtate before the in with an in- 
tereſt in the reverſion in fee beſides, but in the unſettled pro- 
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perty of which before the bargain he had the entire fee ſimple. 
On the other hand the reſult to the ſon was of a very different 
kind. Before the bargain he had during the joint lives of the 
father and himſelf a mere remainder in tail male in ſettled eſ- 
tates of about / 8000 a year expectant on his father's eſtate for 
life; and even in caſe of ſurviving his father the ſon had no- 
thing beyond, except ſuch a power of appointing the ſame ſet- 
tled eſtates, as to render ſuffering a recovery unneceſſary. But, 
under the bargain with his father, the ſon becomes thus ſituate, 
He is intitled to an annuity of £ 1000. a year during the joint 
lives of the father and himſelf, payable immediately as the 
truſtees and fon have conſtrued the ſettlement, and at all events 
commenceable when the debts have been paid. Surviving his 
father, the ſon will have a power of appointing the fee fimple 
both of the ſettled eſtates of about £ 8000. a year and of the 
unſettled eſtate of C 7100. a year ſubje& to debts not amount- 
ing to half the value of the latter. Whether the ſon ſurvives 
his father or not, the ſame eſtates both ſettled and unſettled 
are ſecured to the ſon expectant on his father's death, firſt to 
him the ſon in tail male, next to him in tail general, and alſo, 
ſubject to remainders to his father's iſſue in tail, to him the fon 
in fee ſimple. Therefore the ſhort reſult from the terms of 
the bargain ſeems to me to be, that the father's eſtate for life 
in about J 800 a year is in a great meaſure diminiſhed into 
an allowance at the diſcretion of the truſtees; and he beſides 
loſes his reverſion in fee in the ſame eſtates ſuch as I have be- 
fore explained it to be, and the dominion over the fee ſimple 
of loo. a year ſubject to debts not half that value; that all 
this loſs to the father is without any compenſation; and that all 
the wealth, thus taken from the father, is transferred chiefly 
for the benefit of the ſon, without the ſon's in fact paying any 
price for it, the conſideration from the ſon being as I have al- 


ready obſerved merely oſtenſible and nominal and cogſequently 
fallacious. 
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SECOND ARGUMENT, 


DELIVERED aaron 


LORD CHANCELLOR LOUGHBOROUGH, 


THE 16TH OF JULY 1794. 215 


MY LORD, 


HEN I firſt addreſſed your lordſhip in this weighty and 

moſt delicate cauſe of Myddelton againſt Lord Kenyon 

and others, I was early in explaining, how very much I re- 
poſed my confidence in your lordſhip's juſt and laudable diſpo- 
fition to liſten patiently even to the feebleſt expreſſions of pro- 
feſſional duty. Your Lordſhip's conduct to me during the 
whole of the Firſt Day's Argument amply proved, that I 
could not haye taken ſhelter for infirmity under a more liberal 
protection. I make this acknowledgement with a grateful 
pleaſure ; and thus juſtified in relying on a continuance of the 
{ame liberality towards me, I ſhall now proceed to complete 


the painful diſcharge of my humble ſervices. in the preſent 


cauſe. 


SoME recapitulation of the arguments, which I have ade 
urged on behalf of old Mr. Myddelton, is neceſſary, to con- 
nect them with thoſe I have now to offer. But I will ſtrive 
to be very ſhort in this reſpect. | 


I BEGAN my Firſt Day's Argument with an explanation of 


the peculiar delicacies and diſtreſſes of the cauſe. For this 


purpoſe 


SRCOND ARGUMENT IN THE MYDDELTON CAUSE, 325 


purpoſe I deſcribed, — the affectingly near relationſhip of the 
two principal and only intereſted parties; — the very ſerious 
object of contention between the ſame perſons ; — the diſtreſſing 
grounds, upon which Mr. Myddelton the father is driven to im- 
plore the relief of a court of equity againſt Mr. Myddelton the 
ſon ; and the formidable entrenchments, which, from the high 
character high office and high rank of one of the truſte-s of the 
ſettlement in queſtion, and from. the great characters and unim- 
peachable reſpectability of every other perſon concerned in ad- 
viſing or framing it, ſo entirely encircle and fortify the tranſac- 
tion Mr. Myddelton the father ſeeks. to impeach, as ſeemingly ta 
ſet attack at defiance.. 


I NEXT adverted to the peculiar circumſtances, by which J 
had been as it were forced out of my retired ſituation into the 
ſervice of this cauſe on the part of the plaintiff. 


AFTER this fort of proem to the Argument, I advanced into 
the direct cauſe and its direct merits. 


I sTATED the great queſtion of the cauſe to be, whether 
Mr. Myddelton the father is intitled to. have the ſettlement or 
truſt-conveyance, which was made by him and his ſon in Octo- 
ber 1787, and in which lord Kenyon Mr. Pulteney and two 
other gentlemen are the truſtees, reſcinded by a court of 


equity.. 


ProFESSING alſo to confine myſelf to this grand point, and. 
not to meddle for the preſent. with the inferior and ſecondary. 
queſtions of the cauſe, I divided my Argument into two conſi- 
derations. 


FIRST I undertook to explain the nature. denominations and 
value of the two vaſt eſtates, which are the ſubject of the 
cauſe. This part of the argument I wholly went through, 
with much occaſion for comment on the depreciating evidence 


©. 
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of the receiver and old ſteward of the eftates, whom we on the 
father's part were in a manner forced to examine for him, 
but who is deemed by the father very hoſtile to his intereſts, 
and whoſe bias in favor of the ſon I conſider as throughout the 
evidence apparent. The reſult of this part of my argument 
was, that the Chirk or ſettled eſtate, of which Mr. Myd- 
delton the father was tenant for life without impkach- 
ment of waſte at the time of the ſettlement in queſtion, was 
then an improveable eſtate of about £ 5500. a year in groſs 
rental or raceipt, and now is about Z,$000, a year; that the 
Ruthyn or unſettled eſtate, of which Mr. Myddelton the father 
was then ſeiſed in fee ſimple, was at that time above £6100. 
a year in groſs rental or receipt and is now become above 
£7200. a year; and that this latter eſtate thus wholly in the 
diſpoſition of the father is worth to be ſold, even at this un- 
favorable time, and even without counting upon any future en- 
creaſe of rental, at leaſt. to the amount of C220, ooo. and conſe- 
quently worth to the father {120,000. after payment of his 
debts of every deſcription, 


HaviNnG thus obtained a poſt whence to fight this cauſe for 
the father, a datum of rental and value whence on his part to 
argue throughout the cauſe and to enlighten it in every part, 
I ſecondly proceeded to the grounds, upon which I on the 
part of Mr. Myddelton the father meant to inſiſt, — that he was 
relievable in equity; and that the ſettlement of October 1787, 
which he ſeeks to undo, ought to be ſet aſide by this court. 


To accompliſh this primary and grand object of the cauſe, I 
began with ſtating the father's entire miſtake and miſappre- 
henſion of his real ſituation at the time of the ſettlement ; the 
extraordinary error as to the proper means of relief, under which 
he acted. In doing this, I incidentally touched upon the em- 
barraſſments from debts, under the terror of which the father was 
precipitated in the whole buſineſs of the ſettlement. I at the ſame 
time adverted to the ſon's having againſt him/e/f himſelf two letters 
of 
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of the father to the old ſteward written five or fix months before 
the date of the ſettlement. I ſay proved agam/t himſelf; becauſe 
in thoſe letters it is apparent, that the father's mind was over- 
whelmed with alarm at the ſituation of his affairs; and it is ex- 
preſſly avowed, that the father looked up, to the ſon for aid, 
and that he the father repoſed a confidence in the ſon's affec- 
tion and honour, or, to uſe the father's on pathetic words, 
hoped the ſon meant what would be a comfort to him the father 
and an honour to him the ſon. As to the error itſelf, it was 
no leſs, than an imagination, that relief from his embarraſſ- 
ments was impoſſible, unleſs he was joined by his ſon, and 
aided by his intereſt in the Chirk or ſettled eſtate. That 
the father ſo conceived the matter, is apparent in the letters 
I have juſt mentioned ; is apparent in every ſtage of the buſi- 
neſs. — That fo to conceive the matter was a moſt egregious 
and eſſential error on the part of the father, is moſt perfectly 
undeniable ; for, beſides being tenant for life of the ſettled 
eſtate, then about 5 500. and now Z 8000. a year, he was abſo- 
lvte proprietor of the unſettled eſtate of then about £6100, 
a year, and now about £7200. a year. In other words, the 
unſettled property was alone ſufficient to pay every ſhilling 
of the father's debts, and to leave for him a clear ſurplus of 
unſettled property to the amount of at leaſt Z 120,000. in value; 


HavinGs evinced the error of the father, I then ſhewed, how 
the ſon. by his conduct encouraged and confirmed the father in 
his error. I ſhewed alſo, how the ſon took advantage of it, 
and alſo. of his father's diſtreſs, by exacting from him a part 
of the exorbitant terms, which conſtitute the ſettlement in 
queſtion ; namely that part, which by giving- an option to- 
mortgage or ſell enables the truſtces to avoid ſelling, and which 
alſo eſtabliſhes a ſinking fund for debts, and ſo enables the 
. truſtees to pay the whole debt of between. £90,000. and. 
£100,000, out of the yearly rents and profits, to the ſtarva- 
tion of the father in any extent they ſhall think fit. Indeed 
fo far is this from. being now diſguiſed, that. in effect the fon in 
| | | his 
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his anſwer to the original bill ſtates as much, avowing that ſuch 
was the price he required forgiding his father with his the ſon's 
intereſtsin remainder in the ſettled eſtate. 


Nxxr Tobſerved upon the extenſion of the harſh terms, thus 
put upon the father by the ſon, in the crifis of the father's em- 
barraſſments, for giving aſſiſtance moſt entirely unwanted. I 
did not undertake to ſhew, how this extenſion of the terms 
as againſt the father was brought about: for there is not evi- 
dence in the cauſe to give a complete inſight into this part of 
the buſineſs. But I fully ſtated the nature of ſuch extenſion ; 
which in truth was neither more nor leſs, than adding to the 
diſcretionary obſtruction of relief from ſale, and to the diſcre- 
tion of ſtarving the father by a ſinking fund out of rents and 
profits during his life, a complete excluſion of the father, in 
every event, from .every intereſt, in every part of both ſettled 
and unſettled eſtates, except a life- intereſt ſubject to the ſfink-- 
ing fund operation, and conſequently if the truſtees ſhould: 
ſo pleaſe worth nothing ;—and farther, in the event of the ſon's 
ſurviving the father, adding a complete transfer to the fon in 
fee ſimple of every acre of the whole property, that is, the 
complete dominion over almoſt half a million. 


Sven was the ſubſtance of my obſervations upon the father's 
error in reſpe& to his means of relief, — upon the confirmation 
of that error by the ſon's conduct, — upon the father's diftreſs 
and terror from his embarraſſments, —upon the confidence pro- 
Feſſedly repoſed by the father in the ſon's affection and honor, — 
and upon the advantage taken by the ſon of the father's diſtreſs, 
and of the confidence which he thus repoſed in the ſon. 


NexT I undertook to obſerve pointedly—upon the fallaciouſ- 
neſs of the conſideration from the ſon for the, ſettlement in 
queſtion, — upon the gr ineguality of the bargain between 
the father and ſon as againſt the father, — upon a very decep- 


tious repreſentation of the objects of the ſettlements in the re- 
Cital 
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cital parts; —and ſtill further upon the aunrreaſsnableneſs, or 
rather the uncon/cionableneſs, of the ſettlement, conſidered as, 
what it really was not, a mere arrangement of the family eſtates 
for the general benefit of the father and ſon and their reſpective 
iſſue. 


WII reſpect to the fallaciouſneſs, or rather nothingneſs, of 
the conſideration from the ſon, and the extreme inadeguacy of 
the bargain as againſt the father, I expatiated on both of theſe 
topics much more than as I now think was neceſſary : for in 
truth, as it is very apparent from the ſtatement of the caſe, that 
the father thought he was receiving a very great favor from the 
ſon, inſtead of granting one to him: ſo it is equally apparent, 
that the fon, whilſt he ſeemed to be giving much, parted with 
nothing to the father, but received almoſt every thing he had. 
to give. Therefore to abbreviate my former argument upon 
this branch of the caſe, would exhauſt your lordſhip's patience 
and waſte my own time. 


HavinG advanced thus far, I was beginning with my next 
topic, namely, the fa/lacious or deceptious recital in the ſettle- 
ment. But your lordſhip was forced away by other buſineſs 
juſt as I was entering upon this latter topic. Therefore I ſhall 
now proceed, as if on the former day I had not begun with it. 


AccoRDINGLY, my lord, I ſay, that the next vice, I impute 
to the ſettlement in queſtion, is a deceptious repreſentation of 
its objects and purpoſes in the recital part; objects and purpoſes, 
which, as I ſhall contend, are quite irreconcileable with the 
witneſſing and executive part of the deed. 


NEveR, my lord, was there a deed, which more required 
fullneſs of expreſſion in reciting the intention of it. The more 
harſh a deed is in its operation, the more explicit it ſhould be 
m avowing its purpoſe. But though there is.no want of fullneſs 
in other reſpets; though the recitals are penned with due 

| Uu clearneſs 
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clearneſs of language and ſeemingly great accuracy and fairneſs. 
both in words and ideas for other purpoſes ; yet the moment the 
recitals of the ſettlement reach the grand point, the obſcurity 
begins, and is immediately followed with an executive part well 
fuited to the onlyobſcure part of the recitals. The recitals are thus. 


FirsT the deed recites the ſettlement made of the Chirk 
or ſettled eſtates. in 1761 on the marriage af Mr. Myd- 
delton the father. Next it recites the death of Mr. Myddelton's. 
firſt lady in 1772, and what iſſue there was of the marriage, and 
the death of two of them. Then the marriage of Ms, Myddelton. 
the father in 1778 to Miſs Lloyd and his having iſſue by her an 
only daughter are recited. Next comes a recital of a recovery 
ſuffered of the Chirk or ſettled eſtates by the father and ſon: 
about May 1786; and that under the deed leading the uſes of 
ſuch recovery the Chirk or ſettled eſtate ſtood limited to Mr. 
Myddelton the father for his life without impeachment of waſte, 
remainder to the joint appointment of father and ſon with. re- 
mainders over. Next it is recited, that Mr. Myddelton the 
father was ſeiſed in fee of the Ruthyn or unſettled eſtates, ſubject. 
to certain mortgage incumbrances, which. by the firſt. ſchedule. 
annexed to the deed appear to have amounted to £ 544300;. It: 
is then recited, that Mr. Myddelton the father ſtood indebted by 
judgment bond. and ſpecialty to the amount of £ 11,017: the 
particulars of which are ſpecified in the ſecond. ſchedule to the 
deed of truſt, Further the deed recites,, that Mr. Myddelton 
the father had granted ſeveral life annuities, which are ſpecified. 
in the third ſchedule, and thereby appear to have been to the 
amount of £ 1364. a year in irredeemables, and to have been 
fold for various fums making together £10,290. and to the 
amount of £2480. a year in redeemables, which appear. to have 
been ſold for various ſums making together: (G15, 330. The 
deed: alſo moſt cautiouſly and properly recites doubts. of the- 
- legality of the life annuities, ſo as to preſerve: the. right. of 
controverting: them. To the propriety and:clearneſs of all this, 
I heartily ſubſcribe. I. ſubſcribe alſo moſt heartily to the be- 
ginning of the next, recital, which at firſt is thus expreſſed. 

| « And. 
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And whereas the ſaid Richard Myddelton the father and 
„Richard Myddelton the ſon, being deſirous, as well to make 
a proviſion for the syEEDY payment and diſcharge of the ſaid 
«© ſeveral debts and incumbrances affecting the ſaid ſeveral eſtates 
« and otherwiſe due and owing from the ſaid Richard Myddelton 
* the father as aforeſaid and the intereſt thereof, and for exo- 
© nerating the ſaid ſeveral eſtates of and from the ſaid 
e ſeveral annuities or yearly rent charges or ſuch of them as 
© can be purchaſed redeemed compounded or got in, and alſo 
for raiſing a further ſum or ſums of money not exceeding the 
«© ſum of £27,000. to be applied and diſpoſed in ſatisfaction 
and diſcharge of certain other debts and incumbranoes of the 
« ſaid Richard Myddelton the father and otherwiſe, in ſuch 
<© manner, as they the ſaid Richard Myddelton the father and 
4 Richard Myddelton the ſon during their joint lives, or the 
« ſurvivor after the deceaſe of either of them, ſhall by writing 
* under their or his hands or hand, with the conſent and appro- 
s bation of the ſaid fir Lloyd Kenyon fir John Ruſhout party 
* hereto William Pulteney and William Lloyd or the ſurvivors 
* or ſurvivor of them or the heirs of ſuch ſurvivor alſo ſigniſied 
* under their or his hands or hand, direct, as alſo to put the ſaid 
« ſeveral eſtates under better and more regular management, 3OR 
„% THE GENERAL BENEFIT OF THE SAID RICHARD Mrp- 
© DELTON THE FATHER and Richard Myddelton the ſon AND 
% ALL OTHER PERSONS INTERESTED IN THE SAID SEVERAL 
% ESTATES IN REMAINDER OR EXPECTANCY." 


- Tavs far the recital, I am now upon, ſings ſweet and charming 
ſounds for the ear of an embarraſſed gentleman of fortune with 
great means as well as great debts; and is given with all the 
ſwell of muſic poſſible to be introduced in a conveyancing 
overture. It profeſſes every thing kind to Mr. Myddelton the 
father, every thing beneficial to him and his family; the sPEEDY 
payment of debts ; the putting his eſtates under better manage-- 
ment; and the doing of all this in a manner for the general 


benefit of the father and ton and all others intereſted in them in 
Uu2 remainder 
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remainder or expectancy. But here it. is, that obſcurity. and. 
diſcord begin. I will give the exact words of the part obſcure, 
and then I. will ſtate and comment upon the part diſcordant. 


Tre obſcure part makes the father and ſon to propoſe and 
agree in the following words. © Have propoſed and agreed to 
1 convey and aſſure all and ſingular the faid ſeveral honor caſtles 
«. boroughs town manors lordſhips capital and other meſſuages, 
© cottages: mills lands tenements tithes rents and hereditaments, 
„ and the equity of redemption reverſion and inheritance of 
% ſuch parts thereof as are compriſed in any mortgage or: 
*« mortgages in fee or for a term or terms of years, unto and to. 
© the uſe of the ſaid fir Lloyd Kenyon. fir John Ruſhout William 
4 Pulteney and William Lloyd their heirs and aſſigns, upon the 
« truſts,. and for the intents and purpoſes hereinafter expreſſed. 
and declared of and concerning the fame eſtates reſpectively. 


Turn this latter part of the recital concludes with. informing 
Mr. Myddelton the father, that the conſideration of his joining 
as to the eſtates both ſettled and unſettled is to be WES 

Hſe ſag's joining as to the ſettled eſtates. | 


Tuis latter branch of the recital, profeſſing to open the plan 
upon which the motives and objects ſo clearly ſtated and ſo meri- 
toriouſly conceived are to be executed, is what I call the ob/cure- 
part. Inſtead of giving the leaſt idea of the plan of the executive: 
part of the deed, ſuch an outline of its features as might convey 
to the mind of am unprofeſſional perſon a general notion of the 
projected. truſts, ſuch an outline as in ſo particular a caſe ſeems: 
to have been highly neceſſary to Mr. Myddelton the father, 
is a mere reference to the full and technical language of the 
witneſſing part of the inſtrument, a mere blank. However 1. 
beg to be underſtood, that I would not complain of this ſhort- 
neſs, this ſilence, and this vacuum, if the executive part of the 
deed: was in uniſon with that part of the recital, which ſpeaks ſo. 


_ diſtinly pleaſingly and loudly. 5 2 lament, that having 
begun 
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begun with ſuch kindneſs of profeſſion the recital did not go 
on, and forcibly hint the nature of the plan which was to ef- 
fectuate ſo much good. My grand objection. is not to the hiatus 
in this conveyancing overture, though for the p̃laintiff's ſake I 
wiſh that no blank had been left. It is to the diſcord, which 
pervades all the ſubſequent muſic of the piece, to the deviations 
in the witneſſing and executive part of the inſtrument from the 
flattering profeſſions of the recital part, that I chiefly objec. 
For, my lord, 1 aſk, whether the truſts created by the ſettlement 
really execute the profeſſions of the recital, for deviating from 
which the plaintiff complains? To anſwer the queſtion, let us 
thortly, compare the profeſſions with the execution, the recital 
with the truſts, the overture. with the. principal. piece. — The 
recital. your Lordſhip ſees promiſes sxEEDY payment of the debts, 
But this promiſe the truſt performs, by eſtabliſhing a SIN KING 
FUND, that is, an option in the truſtees to pay gradually out of 
the yearly rents and profits. Is ſuch a fow and gradual payment 
to be called peedy? — The recital promiſes a better and more 
regular management of. the eſtates. That putting the eſtates 
under the management of ſuch honarable and reſpectable per- 
ſons as lord Kenyon and his co-truſtees.is a complete performance, 
I moſt perfectly agree. But is not this almoſt the ſingle 
promiſe performed? — The recital promiſes a truſt for Ihe 
GENERAL benefit of Mr. Myddelton the father and all the other 
perſons intereſted in the eſtates in REMAINDER o EXPECTANCY», 
that is, for the whole of the Myddelton family. But ne ſuch 
general benefit is actually conferred by the truſt created. The 
truſt ſtrips Mr. Myddelton the father of his tenancy for life, 
and of his reverſionary intereſt in the ſettled. eſtate of about 
Sooo. a year, and alſo ſtrips him of the fee ſimple of an un- 
ſettled. eſtate, which, after paying all his debts,. leaves about 
£ 4000. a year more. For this vaſt property, the truſt. ſubſti- 
tutes a penſion for life at the pleaſure of truſtees ; ſubſtitutes a 

nfion, which the preſent truſtees fix at £2500. a year, or 
rather I ſhould ſay £2000. a year, it being preſcribed to him that 
his two daughters by his firſt wife ſhall have £ 500.a year out of the 


£2500. 
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La Fo. But can all this be for the father's benefit? Is it for 
his benefit to take from him intereſts, which, after paying every 
debt of him or his family and leaving an entailed property of 
{. 8000. a year for the family, may be fairly valued at more than 
£120,000? Is it for the benefit of the father to leave him in 
his old age a penſionary to truſtees ; who now are moſt honor- 
able perſons; but who, when the preſent truſtees are dead and 
gone, may be of the moſt harſh deſcription, may be proud 
overbearing and narrow-minded, and being ſuch may reduce 
the £2500. a year now allowed to L250. or- if their highneſſes 
ſhould ſo pleaſe and this court not interpoſe, to as many ſhil- 
lings? ls it alfo for the benefit of the once proprietor of Chirk 
caſtle, that he ſhould have a wife without jointure, without 
dower, without proviſion of any kind whatever; and that if he 
ſhould have children by her, they ſhould be without a ſhilling 
of fortune? If theſe Sarſbneſſes, IJ had almoſt ſaid cruelties, are 
benefits, the cup out of- which Mr. Myddelton the father has 
to drink is full indeed: Further the recital promiſes the 
benefit, not only of Mr. Myddelton the father and of Mr. 
Myddelton the ſon, but of all perſons intereſted in the eſtates 
in remainder or expectancy; in other words of all the iflue of 
Mr. Myddelton the father and of all the iſſue of Mr. Myddelton 
the ſon. But the truſt, which executes this charming promiſe, 

has in caſe of the natural contingency of the ſon's ſurviving his 
father ſo entirely overlooked the whole family except Mr. 
Myddelton the ſon, that in that event the fee fimple of both 
ſettled and unſettled eſtates of the whole property of the family, 
that is, of about £15,000. a year ſubject to incumbrances, 
wholly belongs to Mr. Myddelton the ſon, and is at this moment 
wholly in his power and diſpoſition, without the leaſt check or 
controul beyond that, which his own ſenſe his own prudence 
and his own honorable feelings impoſe upon him. In = 
words, the other iſſue of his father and his own iflue are m 
completely at the mercy of his the ſon's diſcretion. — My bool 
I might proceed with this compariſon between the promiſe and 
the performance of this fine inſtrument, or, as it is moſt im- 


Properly 
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properly called, ſettlement, of October 1787 ;. for here I might. 
enlarge upon the impoſing conſideration, which the recital of 
the deed holds out, and which the executive part of the deed 
proves to be a mere deluſion, But upon this topic I have 
already exhauſted myſelf, and as I fear your lordſhip. Here 
then I will ceaſe with compariſon. Leaving compariſon, I will 
now come to remark : for my lord J muſt fay, that if miſrepre- 
fentation and deception apparent on a deed can vitiate it, the 
deed, Mr. Myddelton the father calls upon your lordſhip to re- 
fcind, muſt crumble into duſt ;. muſt in this court be ſhaken into 
pieces ;. muſt by the ſtrong and pure breath of your lordſhip be 
blown into the air, and fo diſperſe into atoms innumerable like 


chaff before the wind. 


I now come to | a conſideration of the extraordinary unrea- 
ſonableneſs, or rather the unconſcionableneſs,. of this bargain be- 
tween the father and the ſon, even when conſidered as a mere family 
arrangement. So to view the caſe is very ſhort of the reality, 
In the ſettlement of 1787, which conſtitutes the arrangement, 
there is not. the leaſt intimation, that the father meant to make 

a preſent of any of his rights to his ſon or to any other part 
of the family. On the contrary, the father, being preſſed by 
the urgency and magnitude of his debts, and not. ſeeing the 
means of relief in. his own: power, but acting under the idea 
that he could not be extricated without his ſon's conſent to- 
charge the inheritance of the ſettled eſtates, treats with the ſon. 

for purchaſing his conſent. to ſo involving them. Not to give | 
away his property, but to relieve himſelf from his embarrafl- | 

ments, and for. that purpoſe to purchaſe his ſon's aſſiſtance, 1 

was clearly the father's object. To obtain from the father. as | ! 
the price for the propoſed, and as I ſee it, the imaginary, aſſiſt- 

ance, a ſettlement primarily. and chiefly advantageous to him. 4 

the ſon, and ſecondarily to his fiſters the daughters by the fa-- = 
ther's. firſt wife, ſeems to have been the view. of the ſon. So | 

entirely alſo did the framers of the ſettlement of 1787. conſider. z 

the caſe in this way, that the conſiderations of blood and family 
| affection 
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affection are wholly omitted; and the conſiderations ſtated are, 
that the father, in conſideration of the ſon's joining to involve 
the ſettled eſtates, agrees to an arrangement of the eſtates both 
ſettled and unſettled. Therefore, according to the language of 
the ſettlement . itſelf, as well as according to the circumſtances 
which produced it, the father buys the ſon's conſent, and the 
ſon ſells it. For a-moment, however, I will confider the ſet- 
tlement in a more favorable point of view ; and as if it was a 
project, not to ſell relief to the father, but as an arrangement 
proceeding upon a mutual diſpoſition of the father and ſon to 
make a reaſonable ſettlement of all the family eſtates. But even 
in this point of view, the moſt favorable one for the ſettlement 
of 1787 poſſible to be taken of it, and ſo unwarranted by the 
facts of the caſe, the ſettlement has features in it, to which my 
mind at leaſt cannot be reconciled. Had the father, for the 
ſake of his family, generouſly deſigned to give up the dominion 
of his unſettled eftates and to diminiſh his rights in thoſe ſet- 
tled, a ſettlement might, I ſhould have thought, have been 
eaſily planned upon that fort of model, which, in the caſe of 
diſtinguiſhed families and great eſtates, is ſo frequently adopted 
by father and ſon upon an eldeſt ſon's coming of age. Under 
ſuch a ſettlement, a proviſion for payment of the father's debts 
out of his own fee ſimple eſtates (unleſs there was any parti- 

cular reaſon for preferring the fund of thoſe ſettled, which in 
no manner appears from any thing in this cauſe) by mortgage, 
or, which in my opinion is a much wiſer though a leſs flatter- 
ing mode, by ſale, of a ſufficient part, would under the preſ- 
ſure of the father's affairs have naturally been the primary ob. 
jet. The ſecond object might properly have been an imme. 
diate annuity of about £800. or even £1000. a year for the 
ſupport of the ſon during the joint lives of the father and him. It 
might alſo be proper, that during the joint lives the ſon ſhould 
have a power of jointuring to the ſame extent, in order to en- 
able his marrying. Subject to theſe proviſions for debts and 
for the ſon, the father might have been made tenant for life 
of all the eſtates without impeachment of waſte, and with pro- 


per 


IN THE MYDDELTON CAUSE. 337 


per powers of leaſing and jointuring, and-of charging portions 
for future children, and of charging to the extent of ſix or 
ſeven thouſand pounds by deed or will. After this eſtate for 
life, with ſuch powers, there might properly have followed a 
remainder to the ſon for life in the ſame manner as to his father, 
with powers of jointuring and charging portions to children to a 
reaſonable extent, and with limitations after the ſon's death to 
his firſt and other ſons ſucceſſively in tail male, remainder to 
his father's ſecond and other ſons ſucceſſively in tail male, re- 
mainder to the ſon's daughters in tail general with croſs remain- 
ders between them, remainder to the father's daughters in like 
manner, remainder in fee either wholly to the father or partly 
to him and partly to the ſon. All this, or ſomething of a 
ſimilar kind, with the uſual powers to truſtees to exchange 
lands or to ſell lands and buy others, and the proviſions uſually 
concomitant with ſuch powers of exchanging and ſelling, would, 
as I ſee this fort of caſe, if made with the full concurrence of 
the father and his eyes quite open, have cogſtituted a ſettle- 
ment truly deſerving of countenance from a court of equity. — 
Under ſuch a ſettlement, the inheritance of all the eſtates would 
have been ſecured to the family againſt the imprudencies of 
both father and ſon. The father might have been extricated 
from his debts, and yet have been left with a large independent 
income and with all reaſonable powers over the eſtate, and 
alſo with powers of providing for a wife and future children and 
to charge a few thouſands for any other purpoſe. The fon 
would have had a ſufficiently independent income during his 
father's life, with a power of jointuring beſides ; and after his 
father's death he would have ſucceeded him in the eſtates, ſub- 
je to a ſtrict ſettlement, with reaſonable powers of every 
kind to himſelf, and with a deſtination of the eſtates to his 
own iſſue and the other iſſue of his father. Under ſuch a ſet- 


tlement alſo, as on the one hand the fon would have been far 


more than recompenſed for converting his remainder in tail 
male into an eſtate for life ; ſo on the other hand, for yielding 


lo much to his ſon and the iſſue, the father would have had the 
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ſatisfaction of feeling, that he made an uſeful ſacrifice for the 
good of his whole family; and that, notwithſtanding having 
ſo leſſened his own rights, he was ſtill poſſeſſed of an ample in- 
dependence, ſuch as being prudently uſed would enable him to 
tive and act both with ſplendor and generoſity, with a hoſpita- 
lity becoming the owner of Chirk Caſtle. — But the ſettlement 
actually adopted appears to me full of very different ingre- 
dients. To the fither it communicates the diſtreſs and morti- 
fication of being at leaſt for the preſent a dependent on the 
diſcretion of truſtees for the quantum of his maintenance : and 
it leaves ſuch a diſcretion in the truſtees with reſpe& to the 
mode of raiſing the debts, as enables them to continue the 
father in this ſtate of precariouſneſs and dependence to the end 
of his life: and it alſo leaves him ſo bare, that he is with- 
out the means of providing for his preſent or any future wife 
or for any children he may have hereafter in any manner what- 
ever. To the ſon indeed the ſettlement is bountiful in the ex- 
treme: but it is at the expence of the father's independence, 
and to the prejudice of his own iſſue, and of every part of the 
family; except himſelf. Surviving the father, the ſon takes 
the complete dominion of all the eſtates without the leaſt ſhackle- 
of entail or the leaſt check of any kind; and in that event he 
may diſſipate the whole property, to the excluſion as well of 
his own iflue as of his father's other children. 


THESE being the various objections, which my duty as one of 
the counſel for the plaintiff Mr. Myddelton has forced me, at 
the expence both of miſery and hazard to myſelf, to point 
againſt the ſettlement in queſtion, it follows, I conceive, that 
your lordſhip muſt fee it arraigned and impeached on the moſt 
ſerious and diſtreſſing grounds. — It is arraigned for error in- 
Hired into the father, for error. encouraged in him by the fon, 
for both error and diftreſs taken: advantage of by the ſon alſo.— 
It is arraigned for advantage talen of the father's terror and. 
Frigbt.— It is arraigned for advantage taken of confidence repoſed 
by the father in the fon ; for advantage taken of a confidence, 

not 
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not only preſumable from the relative ſituations between an 
aged father and a ſon of full growth both in age and under- 
ſtanding, but expreſſly proved to have been ſpecially repoſed 
by the father in the ſon ; for to uſe the father's own words, 
out of the letter the ſon gives in evidence againſt himſelf, the 
father hoped the ſon meant what would be a comrorT to 
% him the father and an HoxoR to him the ſon. — Nor does the 
father's caſe end here ; though even I ſhould think all this more 
than ſufficient ; even I, who heretofore ſo long, and ſo perti- 
naciouſly and unſucceſsfully defended the diſtinction between the 
general morality of philoſophers and the technical morality 
of a court of equity, and {till hold that diſtinction a ſaſe- 
guard ſo eſſential to contracts, that without it they muſt ever 
be liable to be blown away, But this is not nearly the whole 
of the father's caſe ; for I on his part farther arraign the ſettle- 
ment for almoſt the higheſt poſſible inequality; for holding out 
a great price to the father, when in truth, or at leaſt as I ſee the 
caſe, there was uo price whatever; for fallaciouſneſs and colorableneſ; 
of conſideration ; for deceptiouſneſs; and for flattering and hollow 
promiſes and no performance; and farther for being all this, 
without any thing to compenſate the injuſtice, without any 
other apology for winning the father into a ſurrender of his 
immenſe fortune and for ſtarving him, than a plan of accu- 
mulating wealth already vaſt for the future enrichment of the 
ſon, to the prejudice, becauſe to the inſecurity, of his own iſſue 
and the iſſue of every other member of the family. In ſhort 
I impeach the ſettlement for not being what it profeſles, an ac- 
cumulation of general kindneſs and ſalvation ; and for being, 
what it does not profeſs to be, an accumulation of general diſ- 
treſs and inſecurity. 


Sven, my lord, as the plaintiff now ſees it, and as I on his 
behalf now preſent it to your lordſhip, is the vaunted ſettle- 
ment in queſtion ; the ſettlement, which by putting a ſtrait 
xwaiſtcoat upon old Mr. Myddelton and contracting his cheit 
or rather ſhutting it, was to preſerve the honor and fortune of 
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the Chirk branch of the Myddelton family, But of ſuch a 
ſettlement I will not fear to ſpeak with ſtrong difapprobation.; 
I will not fear in avowing this to be charged with ignorance or 
fomething worſe. I will not acquieſce in being told, that ſuch 
a ſettlement, which is more fit for the ſquallid ſhed of avaricious 
penury than for the ſplendid manſion of the owner of ChirkCaſtle, 
is the falvation of the family. F will not ſhut my eyes, and ſo 
miſtake ruin for falvation, good for evil. No, my lord, till 
your lord{hip's wiſdom ſhall inftruft me to the contrary, I will 
proclaim as a profeſſional man, that I hold this famed ſettle- 
ment to be what I have been forced in diſcharge of duty to 
paint it. Iwill ſee it as a fettlement, in profeſſion, a volume of 
flattery, a volume of ſhew, a volume of ſpecious promiſe, a a 
volume of falvation to the Myddelton family: — but in perform- 
ance, to the father a volume of harſhneſs penury ſtarvation im- 
poveriſhment and degradation ; to the ſon indeed a volume of 
riches; but to all the reſt of the family a volume of inſecurity ;. 
and if the ſon ſhould chuſe a courſe of extravagance, a volume 
of deſtruction and annihilation. If inſtead of a ſettlement, it 
was an opera, I ſhould fay ; — the overture part is a bewitching 
lullaby of the Italian ſchool ; but all the reſt of the piece is 
the harſh muſic of a bad German compoſition. 


Nor, notwithſtanding ſome firſt impreſſions, which have 
dropped from your lordſhip (impreſſions which where ſuch ho- 
norable perſons are concerned really ought at firſt to take place) 
do I now in the leaſt deſpair of bringing your lordſhip over to, 
the ſame opinion. I do not mean to eompliment your lord- 
ſhip. But your lordſhip is not of the number of. thoſe, who 
poſtpone virtue herſelf to money. The maxim of poſt nummos 
virtus is indeed too prevalent. I fear, that the influence of this 
maxim is too often the cauſe of rewarding pretenſions merely 
nominal, merely proud and oſtentatious. I fear, that exclud- 
ing humble merit from all ſhare of notice, where money has 
been wanting, has been latterly too faſhionable. I fear, that 
N. + 2. — es there has occurred 12 — in which an individual, pro- 
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ound in legal learning, profound in general ſcience, poliſhed 
in manners, innocent in life, periſhed under the baneful influ- 
ence of this maxim of paſſing over merit where money is want- 


ing to give it currency. But you, my lord, are too dignified to - 


ſurrender yourſelf to ſuch maxims. No, my lord, you feel, 


that exceſs of expenditure may be error, but that avarice mut be 


ſin. Your heart is expanded: you would rather open your 


purſe too often than too ſeldom :. and, my lord, your notions. 
are liberal, ſuch as become a high ſtation ; and, when you have 


withdrawn the diſguiſe in which this ſpecious ſettlement is at 
firſt ſeen, your mind will. be. no more with it than old Mr. 


Myddelton's mind in truth was. Finally, my lord, your generoſity 


of mind will break the fetters, which. name rank office wealth 
and perſons at firſt impoſe. ;- -and then, my lord, you will tear 


this ſettlement into pieces, and give back to old Mr. Myddelton 


the eſtates, which have been wreſted from his blind confidence. 
Should not this be the reſult, if any thing could inſpire me 
with diſreſpe& to your Iordſhip, I ſhould become fo inſpired: 
Then indeed I ſhould be diſappointed ; and then indeed I ſhuuld 


dolefully cry.out in the pathetic language of old Mr. Myddelton, . 


when he found ſome new arrangement of a ſevere. kind muſt 
take place, Alas poor Chirk Caſtle l“ 


AND now, my lord, I will take notice of ſome obſervations + 


likely to come- from the counſel on the other ſide, and as I truſt 
entirely obviate them by anticipation. . 


IT may be ſaid, that my argument of error ſuppoſes the 


father to have been mifled by miſinformation as to the extent 


of his rights: whereas the ſettlement itſelf was a full informa- 
tion to the father, fully and n ſtating to him, how the 


ſettled 


* 
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ſettled eſtate ſtood entailed, and that he was ſeiſed in fee of 
the unſettled eſtates. —But this is not the nature of the error I 
impute. I agree, that the extent of his intereſts in the eſtates 
was not concealed from or miſinterpreted to him. What I 
inſiſt upon is, that however technically full and accurate the 
information was, however he might know the extent of his 
intereſts through the medium of technical language, he clearly 
was blind to the proper concluſion thence reſalting : for he 
acted as one, who could only be effectually relieved through 
the ſon; and whilit the father was in fact giving away a vaſt 
eſtate, giving away almoſt his all, and receiving nothing in re- 
turn, he thanked the ſon, as if the ſon was the giver of a 
great fortune, and as if he the father was the receiver of it. 


Ir may be urged, that mere miſtake miſapprehenſion or 
error of judgment as to the beſt means of being relieved 
from embarraſſments, and mere error not of facts but of the 
proper concluſion from them, are no good reaſons for avoiding a 
bargain, I anſwer thus. Authorities might be cited, which 
ſeem to go even the length of founding relief in equity on miſ- 
take or miſapprebenſion, not of fact but of law, on an error of 
judgment. In the caſe of Gee and Spencer in 2. Vern. 32. 
lord Nottingham is repreſented to have ſet aſide a releaſe of 
profits of an eſtate for miſapprehenſion of the party, that he 
ſhould otherwiſe have the coſts of a ſuit to pay. Lanſdown 
v. Lanſdown in Moſel 364. ſeems to be another caſe of the 
ſame claſs. That was the caſe of four brothers. The ſecond 
died, and the elder brother was miſadviſed by a country-ſchool- 
maſter, that in reſpect to the rule againſt the aſcent of lands 
the youngeſt brother claiming as heir had a good title as ſuch. 
So miſled, the elder brother agreed to divide the eſtate with his 
youngeſt brother, and conveyances were executed accordingly. 
But lord chancellor King reheved the elder brother againſt the 
ſon and heir of the younger one on the ground of miſtake and 
eee of the law; ſaying, that the rule of guorantia 
Juris non excuſat, though true as to crimes, was not ſo in civil 


caſes, 
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caſes, In Mr. Cawper's Reports 600. in an ejectment caſe, in 


which it was attempted by the plaintiff to avoid a releaſe for 


fraud, there is a dictum of lord Mansfield, that if the plaintiff 


could have made out a caſe of miſtake, it would have been equi- 
valent to fraud. Perhaps alſo by a ſtudy of Grotius and Puffen- 
dorf, and the general writers upon law in general and upon the 
Roman law, as to the effect of error and miſtake in contracts, 
it would be poſſible to glean enough to enable arguing the 
| preſent caſe on the ſingle ground of the father's miſtake: and 
miſapprehenſion. But I am too great a friend to holding perſons 
to the obſervance of their agreements, and ſee too much danger 
from avoiding them on flight and dubious grounds, to attempt 
unneceſſarily drawing the nice lines of diſcrimination between 
the kind of error relievable by equity and the kind not relieve- 
able: and, as I conceive, the preſent caſe requires no ſuch dif- 
ficult inveſtigation, Our caſe is, not of mere miſtake or error 
of judgement. It is miſtake and a vaſt deal beyond; error and 
fear encouraged if not inſpired; error and fear taken advantage 


of; error mixed with fallaciouſneſs of conſideration ; error 


mixed. with confidence repoſed and confidence taken advantage 
of; error mixed with flattering promiſes held out and broken ; 
error mixed with an extreme unconſcionableneſs of terms in the 
bargain, With this aggregate of vices in the bargain in queſ- 
tion, it cannot ſurely be expected, that I ſhould fully moot the 
abſtract point, how far a mere error or miſtake of the under- 
ſtanding is a ground for equitable relief. 


IT may be obſerved againſt me, that the error, which con- 
ſtitutes a firſt- and leading feature in my way of putting the 
caſe, the error I impute to the father's mind, is in'my own ima- 
gination; and that in point of fact without the ſon's joining to 
convey. his intereſts in the ſettled eſtates, the father's embarraſſ- 
ments were irremediable. — Should this be aſſerted on the other 


ſide, I ſhould think it very wonderful. A plainer caſe to the. 


contrary of fuch an aſſertion I do maintain could not have ex- 


iſted. I am almoſt. aſhamed to reiterate the father $ ſituation to 


your 
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your lordſhip, after having ſe repeatedly ſtated it. But in ſome 
way I muſt reiterate. Otherwiſe it will ſeem, as if I was 
afraid of this argument from the other fide. The ſituation of 
Mr. Myddelton the father was to this effect. He was tenant 
for life without impeachment of waſte of ſettled eftate then to 
the amount of / £500. a year and now improved to V 8000. a 
year. He had alla ſome intereft in remainder in the fame eſ- 
tates 3 for, if his Ton died firſt without iſſue, the fee ſimple in 
them would have become the father's. He was alſo ſeiſed in 
fee ſimple of eſtates then Z 6100. a year in rental, and now 
improved to / 7200. a year. The mortgage debt upon the 
Eſtates amounted to Z, 54,300. In ſpecialty debts excluſive of 
annuities he owed J 11,017. In life annuities redeemable, 
taken according to the price he received from them in 
L 15,330. and taken according to the probable price of redemp- 
tion including arrears in about Z, 17,000. In life annuities ir- 
redeemable, taken according to the price at which they were 
bought of him, he was indebted in the ſum of L 10,299. and 
taken according to the probable price of redemption including 
arrears in.ſome ſuch ſum as V 14,000. Add to all this, for his 
imple contract debts, for omitted debts, and for debts of his 
ſon, J 10,000. more; and the father's whole debt was proba- 
bly ſwelled into { 95, 300. This brings the matter to a ſimple 
iſſue; for the queſtion is, whether a rental of Z 6100. a year in 
lands in fee hmple, known to be vaſtly improveable, and after- 
wards in the courſe of about three years actually improved to 
L 7200. a year, was or was not in itſelf a full and ample ſecu- 
rity for a loan of £ 95,300. to pay off the father's debts of 
every deſcription and to conſolidate them into one or more mort- 
gages? Nay, this is not putting the caſe in its full ſtrength: 
becauſe the father had it in his power during his life to make his 
life eſtate and his other intereſts in the ſettled property then 
L 5500. a year and ſoon afterwards advanced to Z 8000. a year 
a collateral ſecurity to mortgagees. All this he had it in his 
power to do without his fon. The father alſo ſingly was com- 
petent to appoint receivers of both ſettled and unſettled eſtates 
. : 


_ 
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in favor of mortgagees. What was ſtill better for them, he was 
competent fingly to veſt both ſettled and unſettled eſtates 
in truſtees to manage them, and out of the rents and profits to 
keep down the intereſt of the mortgages and to pay ſuch of 
the irredeemable annuities as could not be repurchaſed, ſhould 
there be any ſuch, which was not very likely, as the events 
| ſince have ſhewn, there being I underſtand no annuity debt now 
unredeemed except a trifling ſum omitted in the ſchedules to 
the ſettlement in queſtion. All this being ſtrictly ſo, I do afk 
your lordſhip, whether it is eaſy to conceive a more complete 
ſecurity for mortgagees, than the very obvious one I have thus 
ſtated out of the father's fingle intereſts in the family eſtates 
and out. of his ſingle powers over them? All ſuch of thoſe, 
who hear me, as are accuſtomed to matters of ſecurity, will I 
truſt accord with me, that under ſuch circumſtances Mr. Myd- - 
delton the father could not have the leaſt occaſion for aid and 
aſſiſtance out of his ſon's intereſts in the ſettled eſtates; arid that 
under ſuch an explanation as I have given, it would be the moſt 
palpable of miſrepreſentations to aſſert the contrary. Rejecting 
ſuch a ſecurity out of both eſtates, and ſubſtituting as has been 
done the ſettled eſtates ſingly, I can conceive, may anſwer the 
purpoſe of a blind, may ſerve to hoodwink thoſe not familiar 
with the myſteries of this cauſe, may ſerve to induce a belief 
of the neceſſity of reſorting to the ſettled eſtates, and ſo help 
the ſon and prejudice the father. But I will never admit, that 
to a mortgagee there is an iota of material difference between 
theſe two kinds of ſecurities. 


Ir may be objected to me, that without aid of the ſon's 
mtereſts in the ſettled eſtates the father could not relieve himſelf; 
becauſe there were ſome irredeemable annuities in his way, and 
they might refuſe to be redeemed. — The feebleneſs of this ob- 
jection is ſo apparent from my ſtatement as to the father's means 
of relief without the ſon, that I might be excuſed, if I did not 
take the leaſt notice of ſuch reaſoning. It will not, I am con- 
fident, bear being examined. It would be a full anſwer to ſuch 
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the irredeemable annuities between the ſettled. property and the 


ſon's joining by ſale of a part of the unſettled eſtates. 
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an objection, that reſorting to the ſettled inſtead of unſettled 


_ eſtates could not make the annuities more or leſs redeemable or 


render the annuitants more or leſs manageable. But in truth 
there was nothing to fear from annuitants, who had bought on 
terms ſo hard upon the father, that the very name of a bill in 
equity was enough to frighten them into compliance. Accord- 
ingly they did comply; and why they ſhould be more ſtubborn 

with truſtees mortgaging the fee of the unſettled branch of the 
eſtate and a life and other intereſts in. the ſettled branch, than 
with truſtees mortgaging the fee of the ſettled branch without 
any aid from the unſettled eſtates, it would I think puzzle the 
moſt ſubtle underſtanding to explain. If too the irredeemable 
annuitants ſhould have been fo perverſe, as not to allow re- 
demption without ſuit in equity, there was no difference in 
point of effect during the life of Mr. Myddelton the father from 


property unſettled : for during his life both were affected by the 
jud gements, which conſtituted part of the ſecurities for 1 an- 
nuities. 


ANOTHER objection 1 us may be framed thus. Ie 
is admitted in the anſwer of the truſtees. to the amended 
bill, that the father might have paid his debts without the 
But. 
then this admiſſion is made conditionally and coupled with 
an 7; namely if the irredeemable annuitants would: have con- 
ſented or could. have been compelled to redeem, The anſwer 
of the ſon is to the like effect, and this I preſume was meant,, 
and will be urged, as an argument to ſhew, that a fale of the 
unſettled eſtates. was unattainable without the ſon's coming in 
aid with his intereſts in the ſettled property, — But I beg leave 


_ to. infiſt, notwithſtanding the ſanction to this argument from 


its being adopted by the truſtees in their anſwer, that the argu- 
ment is not a founded one. — In the firſt place, the / puts a 
very improbable caſe; for there was no probability at the 
time, that annuitants, who had bought on terms ſo extremely 
unfavorable to Mr. Myddelton the father that they conſtitute a 


chief 
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chief ground of the charge againſt him of great weakneſs in 
the management of his affairs, would be found ſo very obdu- 
rate. The very name of a court of equity 1s enough to ſoften 
the moſt hard-hearted of ſuch annuitants. — Secondly the im- 
probability of the F appears from the tranſactions with the an- 
nuitants after the ſettlement : for under it they were all ſoon re- 
deemed by the truſtees. — Thirdly no good reaſon can be given 
to ſhew, why theſe annuitants ſhould have been more manage- 
able by truſtees of a ſettlement comprizing the fee ſimple of 
both eſtates, than by truſtees of a ſettlement comprizing the 
fee ſimple of only one of the eſtates and an eſtate for life in 
the other of them. — Fourthly, though the irredeemable an- 
nuitants had been ever ſo unmanageable, and though all of 
them ſhould have refuſed redemption, it did not follow, that 
they could prevent a ſale of a ſufficient part of the unſettled 
eſtates to pay the other debts and clear away the other incum- 
- brances of Mr. Myddelton the father. The reſult of ſuch an 
extraordinary event would only have been a neceſſity of ſecuring 
a purchaſor againſt the irredeemable annuities; and with ſuch 
. ample funds, as Mr. Myddelton the father had the command 
of, there could have been nothing like inſurmountable difficulty 
on this head. Sale of about G 2500. a year out of the unſet- 
tled eſtates of C 7200. a year would have ſufficed to pay every 
debt except the irtedeemable annuities; and ſurely the fee ſim- 
ple of the remaining F 4700. a year of the unſettled eſtates 
would have been far more than ſufficient, to ſecure purchaſors 
againſt life annuities, the amount of which together was only 
i, 1364. a year. — Theſe various anſwers to the objection, that 
the irredeemable annuities rendered a fale to pay the father's 
debts without aid from the ſon's intereſts in the ſettled eſtates, 
will I prefume be found to do away that objection moſt com- 
_ pletely. Indeed the manner of putting the objection rather in- 
dicates its being untenable: for it is a mere 5, the ſuppoſition 1 
of that, which, in my views of it was not only moſt highly im- | 
_. probable, but as applicable to a ſale under truſts including the 
- ſon's intereſts in the ſettled eftate as to one excluding them. | 
„ IT | 
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IT will probably be much urged, that Mr. Myddelton the 
father was averſe to diminiſhing the family eſtates- by ſale of 
any part ; and that this being ſo, relief from his embarraſiments 
was unattainable without aid from the ſon's intereſts in the ſet- 
tled eſtates. — That the father was to a degree averſe to a fale, 
I can ſcarce have a doubt: for it is the common infixmity of men 
of condition and great fortune, to prefer a large ſwelling incum- 
bered rental with a leſs income, to a diminiſhed but diſincum- 
bered rental with a greater income. I can eaſily conceive too, 
that this infirmity had been encouraged in him by the old. 
ſteward of the eſtates.; becauſe he, being interrogated as to 
the point whether ſome of the eſtates do. not lie ſo detached. 
as to be convenient for. ſale, has thought fit to wander, beyond. 
the queſtion: for having admitted certain ſmall parts of the eſ- 
tates to be ſaleahle without prejudice to the other parts, he 
gravely adds, that a ſale even of ſuch ſmall paxts could, not be 
<< without affecting or leſſening the Jie as of the plain · 
« tiff. or his family,” as if continuing involved. in great debts 
was more for the dignity of the Myddeltons, than to ſell a 
ſmall portion of the family eſtates. I fay,. my. lord, E can eaſily 
conceive, that ſuch an adviſer would feed the vanity of not 
ſelling to pay debts. But I do deny: moſt. peremptorily, that 
Mr. Myddelton the father was. fo. excofhively devoted to having 
a large rental, as to prefer continuing in the hot water of ex- 
tended embarraſſment and mortifying diſtreſs, to ſelling a com- 
petent part of his immenſe unſettled property, and fo extricating 
himſelf from all difficulties whatever. That he ſhould be ſa re- 
gardleſs of his own happineſs is improbable; - But J reſt not on 
the improbability. T affirm, that the father; with all the com- 
mon infirmity of prejudice in favor of a great rental, was ready 
enough to have diminiſhed: it in cafe of himſelf. I affirm this. 
out of the ſon's own: mouth: for the counſel, having. by their 
opinion adviſed a ſale, the father ap plied: to the fon for con- 
- ſent. to that meaſure; and the ſon, in anſwering: the original 
bill, ſtates. this, and his refuſal to comply with the propoſal ;. 
and; further that. at. W when he did conſent it was in a 


qualified. 
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qualified way, namely, on the condition of inveſting the truſtees 
with a diſcretion to ſell or not, and on the condition of a Jmking 
Fund to pay off the debt. Thus out of the ſon's own mouth it 
appears, that the father, however originally averſe to ſale, did at 
length propoſe to. ſell according to the advice given by the two 
counſel conſulted ; and that he the fon was the cauſe of diſap- 
pointing the project, and ſubſtituted for the father's propoſal of 
ſale a diſcretion to the truſtees not to ſell, and a ſinking fund. 
In other words, in the time of diſtreſs the father was become 
eager for a ſale; but the ſon thought fit to counteract and obſtruct 
it. Conſequently to impute the father's objection to a ſale, as 
the cauſe of the harſh ſettlement in queſtion, is arguing for it 
with the moſt complete evidence. out of the ſon's own mouth, 
that the father was even anxious for a ſale, and was fruſtrated 
in his wiſhes by the conditions his ſon. both propoſed and en- 
forced. But even this is not the whole of the anſwer to this 
objection, that without the ſon's intereſt in the ſettled eſtate, 
the father's ſuppoſed object of providing for his debts and yet 
avoiding a fale was not poſſible to be accompliſhed. This an- 
ſwer, indeed, proves, that the father even urged the ſon to 
conſent to a plan of fale. But it is at the ſame. time equally 
true, that without a, fale the father had the means of ſufficiently 
arranging his debts and terminating his diſtreſſes by two things, 
both in his power ſingly ; namely, putting all the eſtates under 
the management of truſtees and reducing all his debts into mort- 
gages on his unſettled property. Under ſuch a plan, the only 
difference from the plan of ſale in point of effect, would have 
been, that the father, inſtead of having J 8000. or {, gooo. a 
year in hard money to ſpend, would only have had / 6000. os 
57000. Thus it appears not only, that ſale was both wiſhed 
for by the father and by him attainable without the ſon ; but 
that if it had been otherwiſe, ſtill the father fingly might 
bave ſufficiently relieved himſelf through the medium of 


mortgage. 
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PexnAPs to my arguments from encouraging and taking 
advantage of error, from fallaciouſneſs and groſs inadequacy or 
rather nothingneſs of conſideration, from extreme unconſcion- 


ableneſs of terms, from fallaciouſneſs of promiſe, and from 
taking undue advantage of diſtreſs terror and confidence, it may 


be objected that I have not cited any authorities. Left ſuch an 


objecten ſhould be made I anſwer thus. As J argue from thoſe 
various topics, they are the maicia of fraud; though happily J 
am able to ſoften the uſe of the word aud, under the diſtinction 
of an intention to effectuate a family good, under the diſtinction 
of fraud piour. That ſuch marks of fraud are recognized in this 
court, is, I conceive, undeniable. Nay, that being ſingly taken 
each of theſe marks might under ſome circumſtances ſuffice to 
make a bargain relievable in equity, is at leaſt arguable. If all 
theſe indicia collectively will not conſtitute fraud in this court, 
T muſt fay, that I do not know what will produce that effect. 
However, not to leave the caſe quite bare of authorities I will 
now Cite ſeveral. — For error encouraged” and taken advantage 
of, I will cite a paſſage from the 2d edition of Lord Kaims's 
Principles of Equity. His words in page 74 are, Fraud 


« conſiſts in my perſuading a man, who has confidence in me, 
4 to do an act as for his own intereſt, which I know will have 
«© the contrary eff: 
the ſon in the preſent cafe, your lordſhip will pleaſe to decide. — 
For taking advantage of diſtreſs, I refer your lordſhip to the caſe 


Ho far this paſſage is applicable to 


of the late lord Carysfort againſt Cartwright. It is ſhortly 
Nated in 2. Bro. Cha. Caſ. 176. Lord Camden decreed for 
ſetting aſide various life annuities fold by lord Carysfort to 
Cartwright, and T am old enough to have heard his judgment 
in the caſe, and I well remember his laying a peculiar ftreſs on 
Cartwright's encreaſing the terms upon Jord Carysfort after 
knowing the urgency of his diſtreſs for money. — For taking 
undlue advantage of confidence repoſed, I refer * lordſhip to 

the famous caſe of Mr. Mackreth; not becauſe I can ſubferibe 
40 the deciſion againſt that gentleman, otherwiſe than as I am 
forced to bow and be all ſubmiſſion to your WP and the two 


other 
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other great judges on whoſe united authority that caſe at length 
became a precedent; but becauſe I approve of the principle, 
where it really applies. For avoiding bargains on the ground 
of unconſcionableneſs of terms, on the ground of grols inadequacy 
of price mixed with expreſſing a conſideration in the deed not 
warranted by the reality of the caſe, I cite the famous caſe of : 
Filmer and Gott, which was before the houſe of lords a few 
years ago; and was decided upon the ground, that the eſtate 
was bought of an old bedridden lady by her nephew at a price 
vaſtly inferior to the real value; and that the conſideration of 
blood, which was. inſerted as one of the inducements to the 
conveyance, was proved to have been untruly ſtated in the deed. 
This caſe is peculiarly applicable ; becauſe in the preſent caſe 
the deed ſtates a conſideration from the ſon to the father out of 
the ſettled eſtates, when in effect there was no fuch conſideration, 
except fallaciouſly. I alo cite, on the fame head of great 
inadequacy of price, the principles doctrines and precedents 
argued from in the great caſe of the earl of Cheſterfield v. Janſſen. 
F. e I cite lord Kenyon's decree and lord. Thurlow's affirm- 
ance of it in Heathcote v. Paignon in 2. Bro. Cha. Caſ. and the 
hoſt of authorities drawn into uſe in the elaborate argument of 
that caſe. But at the ſame time I beg to be underſtood, that 
conſider mere inadequacy of price as a dangerous ground to 
decide fingly upon ; and that without aid- of other circumſtances 
the inadequacy ought to be ſo monſtrous and ſo palpable as 
| broadly and clearly to ſpeak fraud. In this idea I moſt entirely 
concur with two learned and able notes on ſection 9 in the new 
edition of the Treatiſe of Equity by my friend Mr. Fonblanque, 
whom I take real pleaſure in naming, and concerning the merit 
of whoſe edition I ſhould ſpeak more ftrongly,. if I was not to 
have the honor of. being followed. by bim. in this cauſe and his 
preſence did not reſtrain me. For reſcinding bargains on the 
ground of weakneſs of judgment mixed with the objection of 
ſmall conſiderations, I cite the caſe of Clarkſon and Hanway 
in 2 P. Wms. 203. — As for the ground of fallaciouſneſs, for the 
ground. of deceit, I will. not attempt to burthen your lordſhip, 
with. 
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with any authority to evince, that this court may avoid bargains 
and conveyances on ſuch grounds. To cite books for ſuch a 
purpoſe would be citing to prove, that fraud is fraud. — Here, 
therefore, I will have done with authorities. Once indeed I 
had projected drawing at length a parallel between the caſe of 
Mr. Mackreth and the preſent one, for the ſake of calling in 
aid moſt of the various principles of relief, upon which his 
famous caſe in its different ſtages was argued and decided againſt 
him. My intent was; not to examine, whether thoſe prin- 
ciples applied to his caſe ; but to ſhew, that thoſe, who thought 
Mr. Mackreth within them, cannot conſiſtently exclude Mr. 
Myddelton the ſon out of them. But I fear, leſt my prejudices 
in favor of a client, whoſe caſe I once ſo zealouſly and fo long 
argued in this court, ſhould betray me into ſomething, which 
might be conſtrued indecorum, where I mean all reſpect and 
deference. So fearing, and conceiving that there is enough in 
this caſe without aid from a contraſt of it with Mr. Mackreth's 
caſe, I will forbear all compariſon between the two. Inſtead of 
it, I will only explain a circumſtance relative to the laſt ſtage of 
the cauſe of Mr. Mackreth. From ſome circumſtances, it may 
have been ſuppoſed, that when his caſe went to the lords, the 
current of my zeal became exhauſted. But it was not ſo. F 
did not forſake his cauſe ; but, without meaning to blame him, 
T muſt fay that he forſook my ſervices. I earneſtly joined in 
fighting his cauſe as long as he would permit me. But at 
length he relied on ſuperior exertions ; and truſting to them he 
acquieſced in rejecting the laſt the cooleſt and as I thought far 
the beſt ſervice I performed for him. My caſe and my reaſons 
(the produce of labors, which, on account of their abſorbing 'me 
for a long time from all other profeſſional purſuits and almoft 
every thing elſe, I could ſcarcely juſtify to myſelf or family) I ſay, 
my lord, my caſe and my reaſons were wholly laid afide ; and the 
caſe and reaſons, which were ſubſtituted, I only ſigned, becauſe 
1 was ſupplicated ſo to do, and becauſe I was afraid leſt I ſhould 
be thought to have altered my opinion of his caſe, The reſult 
Was unfavorable to him, and not a little mortifying to Sy{clf. 
He 
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He had the full benefit of the zeal learning and ability of the 
veteran his principal counſel. But one of the helps to that 
counſel's powers, which however . called forth by friendſhip 
were enfeebled by age, was declined; and a cauſe, which had 
been once in a manner decided for Mr. Mackreth by your 
lordſhip's great predeceſſor in office lord Thurlow, and was at 
laſt ſcarce decided by that enlightened judge againſt Mr. 
Mackreth, was completely loſt ; and ſome of the grounds, upon 
which finally I ſtrove to turn the current in his favor, remain 
unknown, except to myſelf and a few friends. | 


HAVING thus minutely examined the preſent caſe, and 
Having thus adverted to the authorities connected with it, I ſhall 
now trouble your lordſhip with the reſult, as it may be collected 
from the various views, in which I have ſhewn the caſe and 
argued it. 


AND, my lord, from thoſe various views of the preſent caſe, 
it appears to me to be ſubſtantially to this effect. — When Mr. 
Myddelton the father agreed to the ſettlement in queſtion, he 
was in great diſtreſs from an accumulation of mortgage annuity 
and other debts, He had indeed ample means of relief in his 
own hands from unſettled eſtates of more than twice the amount 
of his own debts and the debts of the family eſtates. But he was 
blind to this, and fell into the delufive error of thinking his 
diſtreſs irrelievable without aid from the inheritance of the 
ſettled eſtates. and conſequently without the ſon's conſent. The 
conduct of the ſon was calculated to inſpire or at leaſt to confirm 
the father in this extraordinary error. The counſel of the father 
and ſon adviſed veſting all the eſtates in truſtees to manage 
them and to ſell a ſufficient part to pay off the debts, and repre- 
ſented ruin to the family to be inevitable, if this was not done 


EAT, — immediately. 
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immediately, The father ſingly was competent to have adopted 
the whole of ſuch an arrangement; but, being impreſſed with 
an idea of the neceſſity of having the ſon's conſent urged him to 
grant it. The ſon at firſt refuſed his conſent ; but at laſt gave 
it, on the terms, of a diſcretion in the truſtees of raiſing the 
debts either by mortgage or ſale, and of having ſome kind of 
feinking fund, and peremptorily inſiſted upon theſe two conditions, 
as if without his conſent his father's relief was impoſſible. The 
father having confidence, that his ſon would not impoſe un- 
reaſonable terms upon him, and urged by the ſeeming extremity 
of his embarraſlments, agreed to the conditions thus demanded 
by the ſon. The conditions, thus exacted by the ſon from 
the father, were afterwards very much extended to the father's 
immenſe loſs, and for the ſon's great profit. Then the ſon 
haſtened the concluſion of the buſineſs in an extraordinary 
degree by his own perſonal exertions, and chimed merit with 
his father for ſo acting, juſt as if he the fon was granting a 
favor to the father. The reſult was a ſettlement expreſsly 
promiſing an accumulation of -kindneſs towards the father and 
the whole of his family; but in fact containing an accumulation 
of diſtreſs and inſecurity to every one of the family except the 
ſon. The ſettlement made the father a dependent on truſtees 
for the quantum of allowance for his maintenance ; deprived 
him of the dominion of unſettled property, to the probable 
amount, after payment of all both of his own debts and the 
family debts, of much more than Z120,000.. and ſecured that 
property together with the ſettled eſtates for the ſon's ſole 
benefit in cafe of ſurviving the father, and for his own iſſue and 
his father's iſſue and otherwiſe to the entire excluſion of the 
father in cafe of his ſurviving. After having executed this 
extraordinary and deluſive fettlement, the father was for ſome 
time ſo unconſcious of its effects, as to make acknowledgements 
of obligation to the ſon for his conſent, as if be had been con- 
tributing to the father's relief, inſtead of recetving a great fortune 
from Bim. But at length the father, having his eyes opened to 
the reality of the ſettlement by the harſhneſs of its operations, 


diſcovers 
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diſcovers the loſs of his independency, feels himſelf impoveriſhed 
for the benefit of the very perſon from 'whom he had before 
ſuppoſed himſelf to be receiving a favor, and thus unhappily 
ſituate takes refuge in a court of equity to reſcind the bargain. 


Uron the whole of the caſe thus deſcribed the ſhort queſtion 
is, whether the circumſtances, under which the ſettlement Mr. 
Myddelton the father now ſeeks to have undone-was made, are 
ſuch, as to entitle him to the relief of equity. If the caſe is 
relievable, I fear, as I have already ſaid, that it can be only on 
the ground of fraud. At leaſt fo it ſtrikes me at preſent : 
for, however Mr. Myddelton the father might have miſcon- 
ceived his rights and intereſts when he ſigned the ſettlement in 
queſtion, however diſtreſſing its operation may be to himſelf and 
extravagant in favor of his fon, however improvident the deed 
may be in every kind of view, however unjuſt on principles of 
general and natural morality, I doubt, whether without fraud it 
would be poſſible to find a principle in the code of the particular 
and technical morality of this court, ſufficient to warrant the 
interpoſition of equity to ſet the inſtrument aſide. But fraud 
is a harſh word; and in a caſe, in which ſuch highly reſpectable 
perſons were conſulted and adviſed with, to impute a fraud is 
at leaſt very arduous. The moſt firm mind might well revolt 
at the very idea in ſuch a caſe, however cogent the circum- 
ſtances: the moſt elevated judge may well heſitate in the diſ- 
charge of his function. How much more diſtreſſing then muſt 
it be to a mere counſel, eſpecially one ſeated on the lower forms, 
to argue ſuch a caſe on ſuch a ground! I feel the extreme 
delicacy of my ſituation in this reſpect ſo ſtrongly, that I almoſt. 
conſider my being as it were preſſed into this cauſe as a new 
article in the catalogue of adverſities to which I have been 
accuſtomed. But I have been conſulted in the cauſe; I have 
been urged to argue it; and I have found myſelf ſo ſituate, as 
not to be able, without diſcredit, to decline appearing before 
your lordſhip. Therefore greatly as it diſtreſſes me, I muſt 
avow to your lordſhip my ideas of the cauſe. What thoſe ideas 
| Z 2 2 | are 
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are I have ſtated at great length, and they may alſo be eaſily 
collected from the reſult of the caſe, which I have juſt added: 
for if the circumſtances are, as I underſtand and have before 
ſtated them to be, the caſe is ſhortly this. On the one hand, 
when Mr. Myddelton the father agreed to and executed the 
ſettlement in queſtion, he was greatly embarraſſed in his affairs, 
and moſt erroneouſly thought that he could not be relieved 
without the conſent of his ſon, and. muſt be ruined without 
obtaining it. On the other hand Mr. Myddelton the fon, ſo 
acting as to confirm the error, and — rm of it, and 
of the diſtreſs of the father and the terror he was under, and 
taking advantage alſo of the confidence repoſed- in his affection 
and feelings, exacted conditions, moſt extravagantly profitable 
to himſelf, and moſt impoveriſhing to his father. From the 
father's miſtaking the matter, he made a preſent of the greateſt 
part of his fortune, whilſt he thought he was aſſiſted to relieve 
himſelf from his diſtrefſes. From the ſon's taking an undue 
advantage of the miſtake, he received a fortune, whilſt he 
ſeemed to be granting a favor. When I put the caſe in this. 
ſtrong way, I do not mean to impute the leaſt ill intention to- 
thoſe who were adviſed with by the fathes and. fon. On the 
contrary I verily believe both the truſtees of the ſettlement and 
the counſel concerned to have ated under no other influence, 
than a ſincere deſire to accompliſh ſuch a ſettlement, as might. 
ſecure the family from the ruin threatened by the growing. em- 
barraſſments of a moſt kind and generous but in ſome degree: 
improvident father. The utmoſt I impute to any of them is 
error of judgement, with rather too much haſte in a buſineſs ſo 
nice and difficult, with rather too. much alarm at the father's 
embarraſſments, and with rather too much eagerneſs in diſabling 
him from all further imprudences to the diſadvantage of his: 
family. As to my friend, the father's late ſolicitor, whoſe 
heart is good, whoſe hands are as clean as the hands of any 
perſon, and who, I am perſuaded, would: ſeorn to be 
wilfully concerned in any unworthy proceeding, L take it, 
that he was a mere executive perſon. With a lord Kenyon 

| looked 


» 
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looked up to both. as a friend and adviſer. of the family, with 
Mr. Pulteney as a ſecond in that reſpect, and with ſuch. 
diſtinguiſhed counſel as thoſe gentlemen. who-were conſulted | 
to guide the conveyancing part of the buſineſs, it might 
have been conſidered as a bold preſumption in a ſolicitor, | 
who is ſtill ſcarce more than a youth in the profeſſion, to | 
have interpoſed his advice or correction, or to have done any 
thing beyond what was dictated by his ſuperiors in ſtation.. 
Therefore I conſider him as totally out of the caſe in point of. 
reſponſibility for the tranſaction, I have been ſo long com- f 
menting upon, or if your lordſhip pleaſes, diſſecting, Even alſo | 
as to Mr. Myddelton the ſon, I do not mean to impute to him 
that groſs kind of fraud, which acts for the mere ſordid purpoſe 
of gain to himſelf, I have not the honor of knowing him, 
But I underſtand him to be a gentleman of diſtinguiſhed abilities, 
who has taken full advantage of the moſt liberal education: 
One of ſuch a deſcription is more likely to have deſpiſed the 
wretchedneſs of avarice, than to have acted as a flave to its 
dictates, more eſpecially where the intereſts of his parent were 
at ſtake. Nor do I ſee much difficulty in finding out a very, 
different ſource for his conduct in the affair in queſtion, I can 
conceive, that over-alarmed by the formidable accumulation of. 
his father's debts, and full of apprehenſions, leſt without ſtrong 
meaſures, to ſtop the current of imprudences which imagination 
had wonderfully magnified, he and the whole family might be 
ruined, the ſon was won. into that ſpecies of deception, which 
aims to ſerye the perſon it impoſes upon, and ſo conſidered his 

taking advantage of his father's error and all the incidental de- 
eeptions I have pointed out, as a fort of pious fraud. But 
impoſition and fraud, however good the purpole which they are 
meant to attain,. do not therefore loſe their names or nature; 
more eſpecially in a court of equity. The purity of the motive 
may preſerve from deſtruction the character of the author of 
fraud, but will not place the tranſaction infected by it out of 
the reach of equitable relief. 


Tuvs 
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Tuus ſeeing the caſe in queſtion, I ſubmit to your lozdſhip, R 
that the ſettlement complained of by Mr. Myddelton the father, 
_ ought to be reſcinded by the ſtrong hand of equitable juriſ- 
diction. In ſome reſpects I ſo put the caſe with pain and re- 
luctance. But the circumſtances of the caſe force it from me; 
and the diſtreſs of mind, under which I avow my ſentiments, 
is very much leſſened by the oonſideration, that I am able to 
preſs the caſe, without imputing fraud to any perſon except 
Mr. Myddelton the ſon, and without imputing even to him any 
fraud beyond that leaſt exceptionable ſpecies, which, though fit ft | 
to be relieved againſt by equity, is capable of being conſtrued as 
an adoption of improper and therefore blameable means to obtain 
a well intended purpoſe. X 


Bur though I thus argue the cauſe for the plaintiff Mr. 
Myddelton the father as I really feel it, yet I almoſt fear for 
the reſult. I ſay this, not from any doubt in my own mind as 
to the plaintiff's right of relief : but becauſe I ſee, that from 
the high fituation and character of one of the truſtees in the 
ſettlement in queſtion, from his having ſeen the draft of it 
before the execution and written a note expreſſive of its being 

oper ta anſwer the intention of the parties, from the great 
reſpectability of the other truſtees, and from the great reſpecta- 

dility of the counſel and ſolicitor conſulted and concerned in 

framing the ſettlement, and alſo from the great reſpeQability 
of Mr. Myddelton the ſon himſelf, there will naturally ariſe a vaſt 
prejudice in favor of the fairneſs of the tranſaction; and that 
therefore the attempt to have it annulled on the ground of 
fraud will be found proportionally great. Indeed it is my wiſh, that 
this cauſe may terminate, not in a decree by this court, but 
an amicable adjuſtment of the parties: for I am ſtrongly im- 
preſſed with its being for the happineſs and advantage of Mr, 
Myddelton the father and his family, that all means of accom- 
modating the differences between the father and ſon ſhould be 
adopted; and that if the father can be otherwiſe relieved, the 
caſe ſhould not be ſuffered to be the ſubje& of an adverſe de- 
cree, 
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cree, as it muſt be if this cauſe goes on. Fortunately alſo the 
ſettlement in queſtion, notwithſtanding all its blemiſhes and 
faults, leaves an opening for accompliſhing full relief to the 
father without the aid of equity : for the ſettlement reſerves 
ſuch a joint power of appointment to the father and ſon, as in 
effect enables them, to revoke the preſent arrangement, and to 
make a new one, more favorable to the rights and intereſts of 
the father, more reſtrictive of the ſon, and yet ſufficiently care- 
ful as well of his intereſts as of thoſe of the other parts of the 
family. But to this amicable termination the conſent of the 
{on is eſſential ; and unlefs the ſon can be reconciled to ſome 
at leaſt ſeemingly great ſacrifices of his rights under the ex- 
iſting ſettlement, the conſent is not to be expected. Yet I 
ſhould hope, that if amicable adjuſtment ſhould come recom- 
mended to him by your lordſhip, he will be found ready to 
concur in a reaſonable plan of new arrangement; either one in 
ſome degree like that, which, with a view in part to aſſiſt ac- 
commodation, I have before in a manner ſketched out as proper 
enough to have occurred when the ſettlement complained of 
was made ; or one to be ſupplied by perſons far more adequate to 
ſuggeſting the outline of a ſuitable ſcheme than I am. This 
hope I entertain ; becauſe I can conceive, that many induce- 
ments to ſuch a conceſſion from the ſon may occur or be pointed 
out to him. To one of a liberal turn of mind, when he 
knows, that by the ſtroke of his pen he can exonerate his father 
from a real grievance, it muſt I preſume be a happineſs to act 
accordingly. By ſo acting, the ſon in the preſent caſe will de- 
monſtrate, that, however improper his taking undue advantage 
of error may have been, his motive was pure and innocent. 
To ſuggeſt farther inducements may not be requiſite. However if 
dry lucre, which ſo often vitiates the human mind, but which 
in this inſtance may ſerve a good purpoſe, is to be called in 
aid of generous feelings, ſuch a baſis of accommodation may 
be preſented to the ſon. — Firſt it ſeems doubtful, whether the 
£1000. a year, which he has received from the truſtees ever 
fince the ſettlement, is really payable till all the debts ſhall be 

diſcharged. 
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diſcharged. But under a new arrangement this doubt PAY 
þr ks Fw — Secondly 1 underſtand, chat a confiderable ſum has 
been erroneouſly applied by the receiver of the rents in paying 
debts of the ſon. But this mifpayment may be provided for in 
4 new arrangement, — Thirdly, if my view of the caſe is not 
extremely erroneous, there is great dar ger to the ſon, that the 
ſettlement will not ſtand before your lordſhip; and ſhould- it 
be ſet aſide, the conſequence to the ſon would be, having to 
account for .all the monies he has already received from the 
eſtates ſince the ſettlement, and a total deprivation of all future 
advantage from it. Beſides there is a poſſibility, that the im- 
proper conduct, which I preſume to have originated from 
good motives, may not, if he ſhould refuſe to give relief 
voluntarily, be ſo favorably conſtrued in a court of juſtice. — 
Thus there ſeems to be ample inducement to the ſon, as well 
in point of feeling as in point of pecuniary intereſts and in point 
of character, to be forward in putting an end to a painful and 
diſtreſſing family litigation by conſent to a, new on 
of the family eſtates. 


CONCLUSION.. 


MY N 


UPON the whole, this . is between a 8 Y has 
miſtakingly given up his all, and a ſon in whoſe favor the con- 
ceſſion of that all chiefly operates. The ſon may, by a ſtroke 
of his pen, relieve the father from the harſh conſequences of 
an exceſs of conceffion, and yet reſerve advantages of an im- 
menſe extent; ſuch as if the conceſſion had not been raſhly 
granted, would include a vaſt bounty to him. But at. preſent 
the fon refuſes to give this relief. The queſtion is, whether a 
court t of equity is competent to give that. caſe to the father, 
which 
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which the ſon denies. In ſuch a caſe the temptation to ſtretch 
relief to the father ſeems great indeed. But ſome principle of 
relief muſt be aſcertained. In this reſpect the caſe ſeems at 
firſt to have its difficultics ; becauſe it ſeems hard to ſtamp with 
fraud a tranſaction, in which ſuch honorable and reſpectable 
perſons are mixed. In ſuch a caſe to cry out fraud, ſeems like 
faying, that a wrong thing has been done without a wrong man 
to do it. To ſolve this difficulty, it has been a pleaſure to 
me to reſort to the diſtinction of prous fraud, and under that 
diſtinction to ſtrive at ſaving Mr. Myddelton the father with- 
out wounding others; and by the ſtrength of this diſtinction 
I flatter myſelf, that the plaintiff is entitled, not merely to a 
bloodleſs victory, but to a victory almoſt without adefeat. Perhaps 
the court to avoid the preſſure of the caſe, from feelings on the 
one hand for a parent diſtreſſed by exceſs of proviſion for his 
child, and from feelings on the other hand for all the delica- 
cies due to others, may for a moment (for the father's great age 
will ſcarce admit of more) ſuſpend deciſion, by recommending 
an amicable adjuſtment between the father and ſon, and by recom- 
mending a new ſettlement ſuch as is conformable to the only 
proper views of the parties at the time of the ſettlement com- 
plained of. Such a recommendation will, as I humbly con- 
ceive, be the beſt poſſible termination of the ſuit. To ſuch a 
termination, the father, I truſt, will be conſenting ; though I 
ſay this without authority. But ſhould the ſon by his conduc 
render ſuch a termination impoſſible, and ſo force the court to 
make a decree adverſe to one of the two contending parties, I 
ſubmit for the father, that there will be ſufficient ſcope to de- 
cide the caſe according to natural feelings, to decide it for the 
incautious father againſt the too cautious ſon. 


In ſome way or other and at all events, I truſt, that this 
cauſe will be diſpoſed of, ſo as to do ample juſtice to the father, 
without either wounding the feelings or injuring the intereſts 
of any of the parties concerned in it ; that the father will be 
emancipated from a ſtate of degradation and dependence ; that 
the ſon will be more than compenſated for the effect from re- 
; | 1 lief 
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lief of the father; and that the proſperity harmony and happi- 
neſs of the whole Myddelton family will be renovated. Should 
this be the reſult, the maſter of Chirk Caſtle will. be able to 
lay, MyDDELTON'S HIMSELF AGAIN H And ſhould ſuch be the 
event, I truſt, that none will object to once more. greeting old. 
Mr. Myddelton as. thane of Chirk and Ruthyn.. In that event 
alſo I truſt, that I ſhall be conſidered. as having contributed 
ſome ſmall. ſhare toward attainment of all this; and that at 
the ſame time I ſhall alſo be conſidered by your lordſhip,. by all 
the parties in the cauſe, and even by Mr. Myddelton the fon. 
himſelf and by the old ſteward of the Myddelton family, as having 
diſcharged my duty to the plaintiff, without intention of offence 
to any, and farther without any hurt to any other perſon what- 
ever, nearly equal to that, which T myſelf feel from having 
been forced by profeffional duty to adopt an aſperity,. which 
is as great a ſtranger to my nature, as ſucceſs and. proſpe- 
rity have been to my fortune. By fortune E mean; as your 
| lordſhip may eaſily believe, not Property: but. that contingency 
of human affairs, which is ſo propitious to ſome, but which 
may become adverſe to the moſt opulent and the melt ele 
vated. | 


HERE, my lord, T conelude with the diſpoſal of this caſe,, 
fo far as juſtice to Mr. Myddelton the father in his character 
of plaintiff in this cauſe is concerned. But. now that I have 
performed all. that my feebleneſs will allow me. to perform 
for old Mr. Myddelton as plaintiff, permit me to fay a few 
words for him as a man; permit. me to follow my long addreſs. 
to your lordſhip's ſcelings of juſtice, with a ſhort one to your 
feelings of eſtimation, Your patience has already borne with. 

my long and painful ſtruggles for his fortune. I am ſure, that 
your humanity will liſten to a few words from me. for his cha- 
racter. I ſuſpect, that there is a current error. about old Mr. 
Myddelton. I ſuſpect, that becauſe he has been great in embar- 
* 3 5 he is ſu ppoſed to have been great in diſſipation. But 
if there be ſuch a notion prevailing, che information I have re- 

| ceived. 
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ceived makes it incumbent upon me thus publicly to declare 
my belief, that there is not a color for ſo conſidering him. 
His embarraſſments are perfectly conſiſtent with underſtanding 
and an innocent life. Somewhat of unſkilfulneſs, ſomewhat ot 
indolence, in the management of his affairs, muſt be confeſſed. 
But he never diſtreſſed his affairs by vicious purſuits ; thoſe 
purſuits, which, with perſons of his condition in ſociety, are 
in theſe times, ſo diſgracefully prevalent. He may ſay to thoſe, 
who ſo kindly reproach him for extravagance, as Timon faid to 
his frightened ſteward F laysUus, 


ce Come, ſermon me no farther. 
« No villainous bounty has yet paſt my heart. 
« Unwiſely, not ignobly have I given.” 


INDEED | his N have been greatly exaggerated in 
the relation of them. In this reſpect he has in ſome meaſure 
to blame himſelf; for when he found, that ſtricter bounds were 
neceſſary to be preſcribed to the effuſions of his hoſpitable gene- 
rous und . — diſpoſition, he became unreaſonably 
alarmed and terrified ; and though ſtill poſſeſſed of almoſt the 
riches of a Crœſus, becauſe for a time he was at a ſtand, he 
fancied himſelf undone. There was indeed an accumulation. But 
there was alſo not only an ample ſource of relief in his hands, but 
ſuch a ſurplus as under due regulation was proportioned to the 
hoſpitality, fit for the Timon of Wales, fit for the Lucullus of 
Denbighſhire. Old Mr. Myddelton, I humbly conceive, is 
one, who, having had vaſt means, preferred erring by exceſs of 
generoſity to 8 by avarice ; who choſe to riſk the per- 
ſonal inconvenience from too much expenditure in acts of libe- 
rality, rather than to defile himſelf and his antient family and 
ſplendid fortune with penurious ſordidneſs. He acted, my lord, 
in ſome degree, as I believe your lordſhip would have acted under 
like circumſtances. Had your lordſhip been thane of Chirk 
for above fifty years, I will dare to aſſert, that you would not 
have ſtooped to increaſe half a million into two or three mil- 
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lions; but that you would have been proud to ſay, that by acts 
of munificence, by acts of charity, by acts of hoſpitality, by acts 
of liberality in every ſenſe of the word, you had ſomewhat di- 
miniſhed your original fortune. The Myddelton eſtate would 
have been ſomewhat diminiſhed ; but the honor of the family 
would have been highly advanced. And now, my lord, permit me 
to remind your lordſhip of two ſcrolls of engraved magnificence, 
two views of the great caſtle of Chirk, both of which may 
probably have been ſeen by your lordthip. — One exhibits the 
caſtle in large. The other exhibits, it in ſmall with the park 
and vaſt ſurrounding demeſnes. —Is it fit, that the antient and 
true proprietor of ſuch a caſtle and ſuch eſtates, as I thus advert 
to, ſhould be any longer a penſioner, or rather a priſoner, to 
truſtees, merely for the ſake of a ſinking fund to cram the cheſt 
of avarice, merely to gratify the foraia mY? of enereaſing 
half a million to 4 600,000 ? | 


Taovcn I began this 4000 with deſpondent doubts ill be- 
coming its goodneſs ; yet I here end it with perfect confidence, 
that your lordſhip's deciſion will be the triumph of truth gene- 

roſity and feeling, over all the influences of great names and great 
prejudices. . 


I THINK, that I PTY hear 1 call for the old 
ſte ward of the | Mydgcltcs family and thus addreſs him: 


« F — of Chirk and Ruthyn, go to your old . 
« the Timon of Wales. Reſtore to him his caſtles and his 
*« demeſnes ; and fay to him, — Hail to the thane of Chirk ; 
bail to the thane of Ruthyn : you are à thane again : old Lear's 


% a king again, — Next go to the ſon of your old maſter, and 
4 fay to him, — Thou ſhale be thane ee 


SHouLD your lordſhip pronounce this great decree, I will 


ſay, Amen; and I truſt that in this 1 ſhall he joined n myo 
hear me. 


Hezz, 
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Here, my lord, I would conclude, if I did not recollect, that 
one thing is ſtill omitted, namely, juſtice from me to a very old 
friend, who is the firſt of the two reſpectable ſolicitors for Mr. 
Myddelton the father, and to whom (for Iam notaſhamed to confeſs 
it) I have been under ſome degree of obligation. To almolt every 
other perſon in this cauſe, F have-anxiouſly endeavoured to fulfil 
every demand, which office rank character or conneCtion could 
make upon me. But of Mr. Wallis I have not yet ſpoken. 
Of him, therefore, I now beg leave to ſay, that if my exertions 
in this cauſe have in the leaſt contributed to deliver it from its 
enveloping and myſterious obſcurities, it has been primarily owing to 
the impreſſions his acuteneſs gave me of it. Further alſo I muſt 
ſay (and in ſo doing I mean to conclude) that in my opinion his 
zeal, to extricate the head of the Myddelton family, from his 
preſent penſionary ſtate, and from all the oppreſſions of a moſt 
harſh however well intended truſt, deſerves, not merely the 
gratitude of old Mr. Myddelton, but praiſe and thanks from 
every individual of his family and connections. 


— — 
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[ In the articles No. III. of the Ar PENDIxX to this volume the 
reader will find ſome few extracts, from papers proved in the Myp- 
DELTON CAust and from an anfwer of MR. MyDDELTON the ſon ; 
the object of giving which extracts is to ſhew ſome of the grounds, 
upon which .the author of the preceding Arguments proceeded, in 
treating the ſettlement in queſtion, as executed by the father under a 
groſs error as to the real effect of the tranſaction, and in repreſenting 
the ſon as having encouraged and taken adyantage of that error, ] 
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lions; but that you would have been proud to ſay, that by acts 
of munificence, by acts of charity, by acts of hoſpitality, by acts 
of liberality in every ſenſe of the word, you had ſomewhat di- 
miniſhed your original fortune. The Myddelton eſtate would 
have been ſomewhat diminiſhed ; but the honor of the family 
would have been highly advanced. And now, my lord, permit me 
to remind your lordſhip. of two ſcrolls of engraved magnificence, 
two views of the great caſtle of Chirk, both of which may 
probably have been ſeen by your lordſhip. — One exhibits the 
caſtle in large. The other exhibits, it in ſmall with the park 
and vaſt ſurrounding demeſnes. — Is it fit, that the antient and 
true proprietor of ſuch a caſtle and ſuch eſtates, as.I thus advert 
to, ſhould be any longer a penſioner, or rather a priſoner, to 
truſtees, merely for the ſake of a ſinking fund to cram the cheſt 
of avarice, merely to gratify the foraia lattleneſe of cncrealing 
half a million to 4 600,000 ? | f 


ruovon I began this pany with deſpondent doubts ill be- 
coming its goodneſs ; yet I here end it with perfe& confidence, 
that your lordſhip's deciſion will be the triumph of truth gene- 
rofity and feeling, over ll the influences of great names and great 
prejudices. . 


I THINK, that I already hear your | lordſhip call for. the ols 
ſteward of the Mace family and the addreſs him : 


« F — of Chirk * Ruthya, go to your old en 
the Timon of Wales. Reſtore to him his caſtles and his 
„ demeſnes; and fay to him, — Hail to the tbane of Chirk ; 
Hail to the thane of Ruthyn : you are à thane again: old Lear's 


A king again. — Next go to the ſon of your old maſter, and 
ſay to him, — Thou ſhalt be thane rere 


Snovrp your lordſhip pronounce this great decree, I will 
ſay, Amen; and I] truſt that in this J ſhall be joined by all who 


hear me. 
Hezz, 
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HzRre, my lord, I would conclude, if I did not recollect, that 
one thing is ſtill omitted, namely, juſtice from me to a very old 
friend, who is the firſt of the two reſpectable ſolicitors for Mr. 
Myddelton the father, and to whom(forIam notaſhamed to confeſs 
it) I have been under ſome degree of obligation. To almolt every 
other perſon in this cauſe, F have-anxiouſly endeavoured to fulfil 
every demand, which office rank character or connection could 
make upon me. But of Mr. Wallis I have not yet ſpoken. 
Of him, therefore, I now beg leave to ſay, that if my exertions 
in this cauſe have in the leaſt contributed to deliver it from its 
enveloping and myſterious obſcurities, it has been primarily owing to 
the impreſſions his acuteneſs gave me of it. Further alſo I muſt 
ſay (and in ſo doing I mean to conclude) that in my opinion his 
zeal, to extricate the head of the Myddelton family, from his 
preſent penſionary ſtate, and from all the oppreſſions of a moſt 
harſh however well intended truſt, deſerves, not merely the 
gratitude of. old Mr. Myddelton, but praiſe and thanks from 
every individual of his family and connections. 


[ In the articles No. III. of the AryenDix to this volume the 
reader will find ſome few extracts, from papers proved in the Myp- 
DELTON CAusk and from an anfwer of Mx. MyDperToN the fon ; 
the object of giving which extracts is to ſhew ſome of the grounds, 
upon which .the author of the preceding Arguments proceeded, in 
treating the ſettlement in queſtion, as executed by the father under a 
groſs error as to the real effect of the tranſaction, and in repreſenting 
the ſon as having encouraged and taken advantage of that error.] 
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OF THE 
DUKE OF ATHOL 
IN RESPECT 170 THE 


181 E OF MAN. 


* 


THE following argument and opinion in favor of the claims of the 
preſent Dux x or ATHOL in reſpect of the Is LA or Mx were written in 
the year 1788. If they were accompanied with a formal ſtatement of 
the material parts of the inſtruments and documents upon which the 
writer founded himſelf, it would certainly better enable the reader to 
judge, whether the reaſoning is ſatisſactory. But a regular caſe, ſuch 
as is uſually framed for counſel when they are conſulted profeſſionally, 
was not laid before the writer of the opinion ; bis materials of in- 
Formation conſiſting chiefly of various detached papers, out of which 
he had to collect the ſubſtance of the caſe, ſo far as the conſideration 
of the point of relief, againſt the reluctant ſale of the T8.s or Max 
in 1765 by the late Dvxz or ATHoL and his Ducheſs daughter and 
heir of the preceding Duke required. On this account it was found 
convenient to include in the opinion an abbreviated ſtatement of the 
chief fats of the cafe. It is hoped, therefore, that the opinion itſelf 
will ſufficiently impreſs upon the reader the ſubſtance of the fats» 
upon which the opinion proceeds. Some few copies of the Argument 
and Opinion were printed and circulated by order of the Dukxs or 
ATHoL in 1788, What follows is a reprint from one of the copies 
ſo formerly printed. ] 


— 


IS Grace the Duke of Athol having been pleaſed to con- 
ſult me on his caſe relative to the Iſle of Man, I have 


| anxiouſly peruſed and confidered the ſeveral papers, which have 


been laid before me to enable my forming an opinion, 
'I x1ND 
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Tyr the duke poſſeſſed of two characters, which connect 
Rim in point of intereſt with the Iſle of Man. One is as aſſignee 

of the eſtate and rights of his mother the ducheſs dowager of 
Athol, who derives her title of baroneſs Strange by deſcent from, 
and as heir- general to, James the ſeventh earl of Derby, antiently 

lord of the iſland. The other is as heir-apparent of his mother- 
the ducheſs dowager; upon whoſe death, if he ſurvives her, he 
will himſelf be heir-general of the ſame earl of Derby.. 


Nov I underſtand, that being thus ſituate, the preſent duke 
of Athol confiders himſelf as grievouſly injured by. the operation. 
of the ſtatute, which was paſſed in the fifth year of his preſent: 
majeſty, for ſale of the Iſle of Man to the crown except certain 
parts reſerved to the duke's family. It is alſo ſtated to me, that. 
his grace wiſhes to know, whether, upon a conſideration of all 
the facts and circumſtances of the caſe, I ſee- any ſolid and juſt. 
grounds to juſtify his hope of reſcinding the ſale, and of ob- 
taining a re- transfer of the iſland thus ſevered from the noble 
family, which, for nearly five. centuries,, had been eminently- 


dignified by poſſeſſing this high property. 


SHOULD the duke prevail in his wiſhes to avoid the ſale to the 
erown, it is highly probable from the facts repreſented to me, 
that the reſult would be an immediate increaſe of yearly income, 
to the extent. of four or five thouſand pounds in favor of the 
duke, with a proſpect of future advantages far more valuable, 
from a due attention to the trade, commerce, and cultivation of 


the iſland.. 


ON a caſe: of ſuch vaſt importance to the duke I ſhould have 
preferred. a poſtponement of my opinion, till I had ſeen a more 
full and complete ſtatement of facts than the papers at preſent 
before me furniſh: for the only one of the various conveyances 
by the duke of Athol grandfather of the preſent duke, which I 
have ſeen, is the feoffment and new ſettlement made of the Ifle 
of Man in April 1756 ;, and I have not had before me, either the 

contract: 
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contract for ſale of the iſle between the preſent duke's father and 
mother and the commiſſioners of the treaſury, or the ſettle- 
ments made of the eſtates in Scotland purchaſed with the 
L, 70,000. paid as the conſideration for the ſale to the crown, or 
the conveyances under which the preſent duke is become poſ- 
ſeſſed of his mother the ducheſs dowager's rights and intereſts, 
However as the preſent duke of Athol has expreſſed a ſtrong 
anxiety to have my immediate ſentiments; and I have reaſon to 
ſuppoſe, that I am in poſſeſſion of the molt eſſential facts, I will 
now proceed to give my general impreſſions of the-cafe, in the 
beſt manner of which J am capable, without waiting for any 
further information. | 


Ix the firſt place, I am very much ſtruck with the extremely 
harſh circumſtances, which attended the agreement which was 
made in May 1765 for ſale of the Iſle of Man to the crown. 
The laſt duke of Athol, nephew of the preceding duke and 
father of the preſent duke, had ſcarce come to the poſſeſſion of 
the family titles and eſtates, and amongſt the latter to the Iſle of 
Man, in right of his ducheſs the preceding duke's only child 
and heir, before the treaſury began to urge him into a treaty for 
the fale. It appears alſo from their correſpondence with the 
late duke, that they expected great reluctance on his part to 
alienate ſo ſplendid a property; and that therefore they originally 
addreſſed him in a tone of language almoſt minatory. In the ſub- 
ſequent part of the tranſaction an actual hoſtility was commenced 
againſt the late duke's property: for whilſt he was reſpectfully 
ſoliciting time to obtain due information concerning the value 
of the Ifle of Man, a bill was brought into parliament by the 
then miniſter, invaſive of an important branch of thoſe very 
rights, for the ſale of which he was required to treat with the 
. treaſury. Alarmed at the introduction of this bill, the late duke 
| petitions againſt it, and is Heard by his counſel. But perceiving 
that the zeal of the miniſter to augment the public revenue 
prevented his being ſufficiently tender to the claims of private 
property, the late duke deſpaired of a ſucceſsful oppoſition to 
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the bill depending, and began to dread the diſmemberment of 
his princely eſtate in the Iſle of Man indirectly without any compen- 
ſation. Thus agitated by the fear of a greater miſchief to himſelf 
and family, he ſuddenly reſolved to ſubmit to the preſſure of a leſs 
calamity; and ſo he was precipitated into an agreement with the 
treaſury, on terms which themſelves dictated, though he was 
forced to be the apparent and viſible propoſer. The whole 
manner of the agreement correſponded with this deſcription of 
it. — The duke was anxious for time to frame a propoſal. But 
the treaſury were all impatience, and would not endure the leaſt 
poſtponement. — The duke was urgent, that, if there muſt be 
a (ale, it might be of the whole property; and he deprecated al] 
diviſion of it, as tending to the moſt injurious and perplexing 
conſequences. - But the treaſury perſiſted in their plan of diſ- 
memberment, and would only purchaſe thoſe regalities, and 
other branches of this royal fief, which appeared to them con- 
venient for the public. — The duke ſent in a valuation, chiefly 
founded upon the nett revenues from the iſland for the laſt ten 
years; according to which the property was worth upwards of 
L 269,000. without charging any price for the future increaſe of 
duties to the lord of the iſle, a blank having been left for that ar- 
ticle, or any price for his antient and ſpacious caſtles and palaces, 
or even for the vaſt loſs of that ſplendid diſtinction which ne- 
ceſſarily belonged to the enjoyment of a property ſo royally 
magnificent. But he was informed he could have no greater 
price than Jo, ooo. for the parts the treaſury choſe to buy ; 
though what was to be reſerved for the duke did not compriſe 
2 fourth of the yearly revenues from the iſland; and though it 
was foreſeen, that the regalities and principal articles of the 
property choſen for the crown would both degrade and impove- 
riſh the pittance of eſtate left for the duke and his family. 
Notwithſtanding alſo that this price appeared ſo monſtrouſly 
inadequate, yet he was made to underſtand, that it muſt come 
to the treaſury, not according to the real fact, but under a diſ- 
guiſe, and as his own propoſition. — After this faſhion an agree- 
ment was in the courſe of a few days accompliſhed, in conſe- 

FE B b b quence 


370 ATHOL CASE 


quence of which the laſt duke of Athol and his ducheſs and 
their family are computed to have already loſt at the rate of 
£ 4000. or FL 5000. a year for twenty-three years ſucceſſively ; 
ſuch being nearly the difference hetween the nett revenue from 
the Ifle of Man for the ten years before ſale to the crown, and 
the nett income from the F 70,000. purchaſe-money and the 
reſerved parts of the Iſle put together. If, too, this be any 
thing like a juſt idea of the reſult to the Athol family from the 
fale thus forced upon the laſt duke, the ſum total of the loſs 
hitherto incurred by him and the family exceeds / 100,000, 
And unleſs the preſent duke of Athol, who, as aſſignee of his 
mother the ducheſs dowager, and as heir-apparent under the 
_ entail of the Ifle of Man, is become the party immediately ag- 
grieved, ſhall obtain a reſeiſſion of the ſale to the crown, the 
future loſs to the family may be juſtly calculated at a far 


greater. ſum. 


Veo this view of the cafe, as I collect it from the papers 
and information before me, I cannot but think, that the man- 
ner of obtaining the agreement for ſale of the Ifle of Man from 
the Athol family was ſo harſh and compulſive, and the price 
given fo groſsly inadequate, as without any further ground of 
relief to furniſh very ſtrong and perſuaſive reaſons of equity and 
juſtice in favor of a parliamentary reſcifion of the ſale. 


But there remains another view of the caſe, according to 
which, in my opinion, the preſent duke of Athol's pretenſion 
to the relief of parliament, againſt the act transferrin g the Iſle 
of Man to the crown, is of a ſtill higher claſs; for it appears 
to me, that the legiſlature, in paſſing that act, proceeded upon 

a complication of errors the moſt eſſential in reſpect to the 
rights of the parties intereſted in the property ſo transferred. 


Tur agreement for fale of the iſland to the crown, which 
the act of his preſent majeſty profeſſes to execute, is ſtated to 
have 
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have been made in purſuance of an act of the 12th of George 
the firſt, enabling the commiſſioners of the treaſury to purchaſe 
this great property; and the agreement for the ſale is recited to 
have been entered into between the lords of the treaſury of the 
one part, and the late duke of Athol and his ducheſs and certain 
truſtees of the family of the other part. 


For the purpoſe of ſhewing that this agreement was entered 
into by perſons fully competent to tranſact the ſale, the recital 
of the agreement is preceded in the act of his preſent majeſty, 
by a very copious, but yet, as will appear preſently, a materially 
defective and inaccurate ſtatement of the title to the Iſle of Man: 
tracing that title, from the royal grant to Sir John de Stanley 
in the reign of Henry the fourth, to the 7th of James the firſt, 
when the entail of the iſland and the ſucceſſion to it were regu- 
lated by an act of parhament ; and from thence to the year 1735, 
when, on the death of Charles Earl of Derby, the iſland veſted 
in James duke of Athol, maternal grandfather of the preſent 
duke, as heir-general of the magnanimous James earl of Derby, 
who was beheaded in 1651, With this account of the title 
there is mixed a recital of the act of the 12th of George the firſt, 
under which the commiſſioners of the treaſury derived their au- 
thority to treat and agree for purchaſe of the iſland. There 
next follows a recital of various feoffments and other convey- 
ances from James duke of Athol, the preſent duke's maternal 
grandfather. The reſult of theſe turns out to be, that the 
mand was become veſted in the preſent lord Stormont and two 
others upon truſt, after duke James's death, to make an abſo- 
Jute ſale of the property, and to inveſt the money from the ſalr 
in the purchaſe of lands in Scotland, which were to be entailed 
in the ſtricteſt manner according to the law of Scotland on the 
heirs male of the body of James duke of Athol; remainder to 
the heirs female of his body, the eldeſt heir female always ſuc- 
ceeding without diviſion; remainder to John Murray, eſq. 
huſband of duke James's only child lady Charlotte Murray, and 
the heirs male of his body ; with like remainders to Mr. John 
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Murray's brothers James and George ſucceſſively, and the heirs 
male of their bodies; and after divers other remainders, deſigned 
to prefer the line of the Murrays to the line of heirs from James 
feventh earl of Derby, with an ultimate remainder, not to the 
heirs-general of James ſeventh earl of Derby, but to duke- Fames's 
heirs and aſſigns. The act of the preſent king next ſtated the 
death of duke James in 1764, leaving lady Charlotte Murray, 
the preſent ducheſs dowager of Athol, his only child; and that 
in conſequence of this event ſhe and her huſband, then duke 
and: ducheſs of Athol, were become intitled to the Iſle of 
Man according to _ eftates ang intereſts under the aforeſaid. 
entail. 


Upon: the caſe thus made out in the recitals of the act of 
the fifth year of the preſent reign, it appears, that there was: 
thought to be fact enough, to warrant the contract made by the 
treaſury. for ſale of the Iſle of Man with the preſent duke's fa- 
ther and mother and the truſtees appointed by duke James: and 
under that impreſſion the legiſlature was induced both to exe- 
cute the contract, and to direct the application of the £ 70, ooo. 

urchaſe- money; — as if duke James, the preſent duke's grand 
. had been competent to diſpoſe of the Iſle of Man at his 
pleaſure z — as if he had been at liberty to ſell the iſſand and 
to veſt it in truſtees for that purpoſe ; — as if he had poſſeſſed a 
elear right to overturn the order of ſueceſſion under which him 
ſelf derived; — as if there had been no parliamentary guard to 
protect that ſucceſſion againſt his acts, no reſtraint to diſable 
his alienation; — as if it had been competent to him to- eſtabliſſi 
ſueh new entail and order of ſucceſſion,. as he thought beſt cal- 
culated to favor certain collateral branches of his paternal fa - 
mily, at the expence of an excluſion of the heirs general of his 
anceſtor the ſeventh. earl of Derby; — and finally, as if. at all 
events the act of George the firſt, authorizing the treaſury to 
purchaſe the Iſle of Man for the crown, would effectually ſanction 
the contract of ſale thus entered into. 


Bur, 
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Bur, as I ſee the caſe, inſtead. of reality, there was nothing 
but groundleſs ſuppoſition in all this; and it was from beginning 
to end a ſeries of errors, into which the legiſlature ſeems to have 
been betrayed by the precipitate manner of tranſacting the ſale. 
I mean to ſay, — that, in my opinion, James duke of Athol, 
the preſent duke's grandfather, could neither alienate the Iſle 
of Man, nor newly model the ſucceſſion to it; —that all the 
feoffments and conveyances of the iſland in his time were nullities 
and waſte-paper ; — that the truſt he created for ſale of the iſland 
was void ; —and conſequently that. the. agreement made by the 


_ treaſury for purchaſe of the iſland was made with perſons who 
were not authorized to ſell; —and moreover that. the entail, 


directed by the act of the preſent king to be made of the lands 


to be purchaſed with the £ 70,000. purchaſe-money, was an 
infringement. of the. rights of the heirs-general of James the 


feventh earl of Derby. 


To, 1 the opinion I have thus confidently ſtated, it is 
only requiſite to conſider the nature of the title, under which 
the ſucceſſion, to the Iſle of Man devolved upon the Athol 


family. 


James duke of Athol, maternal grandfather of the preſent. 
duke, was the firſt of the Athol family, who became poſſeſſed 
of the Iſſe of Man. His title aroſe from the parliamentary en- 
tail of the iſle made by a private ſtatute in the ſeventh year of 
James the firſt, to which. I have already had occaſion to refer 
incidentally. I ſhall now mention the act creating this entail. 
more particularly. The occaſion of this act was a family con- 
troverſy,. about the Iſle of Man, which had ariſen on the death 
of Ferdinand the. fifth earl of Derby in 1594, between his 
three daughters and coheirs and his widow-on the one hand, 
and his brother William. the ſixth earl of Derby on the other, 
Of this controverſy, and ſome important points which are ſaid 
to have been reſolved in a reference by queen Elizabeth to ſome 


of her privy council and judges, there is an account in lord 
Coke 
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Coke's Fourth Inſtitute 28 3, and the ſecond volume of Anderſon's 
Reports 115; and alſo in the ſecond volume of Dugdale's Baronage | 
250. It was ſome years before the controverſy ceaſed; and, 
in the mean time, the crown appears to have had poſſeſſion of 
the iſland. At length, however, an agreement was made, ac- 
cording to which earl William was to have the iſland ; but was 
to pay various ſums of money to earl Ferdinand's three daughters, 
and to his widow, who was become the wife of lord chancellor 
Egerton; and the future ſucceſſion to the ifland was to be regu- 
lated in a particular way. It was to accompliſh the latter part 
of this arrangement, that the parliamentary entail of the iſland 
in the fourth of James the firſt was created. The act for this pur- 
poſe is entitled, An Act for the Aſſuring and Eſtabliſhing the Iſle 
of Man;” and by this act the iſland was ſettled upon William, the 
ſixth earl of Derby, and his counteſs, for their lives, and the life of 
the ſurvivor ; remainder to the ſame earl William's eldeſt ſon, 
James lord Stanley, and the heirs male of his body ; remainder 
to the ſecond: ſon Robert Stanley, and the heirs male of his 
body; remainder to the heirs male of earl William's body; 
with remainder to the right heirs of James lord Stanley. The 
Iſle of Man being thus ſettled, with a declaration, that it 
ſhould be enjoyed accordingly againſt the widow and coheirs of 
earl Ferdinand in purſuance of the agreement with them, a 
clauſe is introduced to guard this ſucceflion from all change, 
and to render it permanent. This clauſe being the foundation 
of the opinion I have formed, I ſhall give it at length. It is in 
the words following: NW 05 


« And be it further enacted by your highneſs, the lords ſpi- 

« ritual and temporal, and the commons in this preſent par- 
« ljament aſſembled, and by the authority of the ſame, that 
* neither the ſaid James lord Stanley, nor any the heirs males of 
his body lawfully begotten or to be begotten, nor the ſaid 
„ Robert Stanley, nor any the heirs males of his body lawfully 
«© begotten and to be begotten, nor any the heirs males of 
the body of the ſaid William earl of Derby lawfully begotten 
« or to be begotten, ſhall have any power, authority, or liberty, 
: cf to 
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5 to give, grant, alien, bargain, ſell, convey, aſſure, or do 
away the faid ifſe, caſtle peele, and lordſhip of Man, meſ- 
« ſuages, lands, tenements, tithes, hereditaments, and other 
* the premiſes in this act mentioned to be enjoyed as aforeſaid, 
or any part or parcel thereof, from his or their iſſue or iſſues, 
* OR OTHER PERSONS BY THIS ACT . MENTIONED AND 
* APPOINTED TO ENJOY THE SAME; but that the ſame 
* ſhall remain and continue to the ſaid James lord Stanley and 
* the heirs males of his body lawfully begotten and to be be- 
*« gotten, and for default of ſuch iſſue to the ſaid Robert 
& Stanley and to the heirs males of his body lawfully begotten 
* and to be begotten, and for default of ſuch iſſue to the heirs 
* males of the body of the ſaid William earl of Derby law- 
*« fully begotten, and for defauls of ſuch iſſue TO THE RIGHT 
© HEIRS OF THE SAID JAMES LORD STANLEY AS BEFORE 
4 BY THIS. ACT is APPOINTED, AND THAT ALL GIFTS 
* GRANTS, ALIENATIONS, BARGAINS, SALES, CONVEY= 
«© ANCES, ASSURANCES AND ACTS, DONE OR TO BE DONE, 
«© OR MADE TO THE CONTRARY, SHALL BE UTTERLY. 
© volp, FRUSTRATE, AND OF NONE EFFECT." 


IT is this clauſe of perpetuity, which, as I conceive, fruſtrates 
and makes void all the ſettlements and conveyances of the preſent 
duke of Athol's grandfather, and conſequently ſubverts the 
authority to make that agreement for ſale of the Iſle of Man, 
to execute which the act of the preſent king was paſſed. 


Tux beginning of the clauſe: is expreſſed, as if it only aimed 
to protect the entail on: the heirs male of the bodies of William. 
earl of Derby, and of his two ſons James lord Stanley and Ro- 
bert Stanley; for it ſimply negatives the power of alienation in 
thoſe two ſons, and in the heirs males of the bodies of them 
and of earl William himſelf. Had alſo the prohibition to 
alienate ſtopped here, it would have left James Lord Stanley 
and his heirs general at liberty to diſpoſe of the remainder in fee 
in the iſland limited to him at his and their pleaſure, with no 
other check, than that ariſing from the neceſſity of a licence 

from. 
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from the crown in reſpe& of the property's being held of the 
crown immediately and in capite. But the clauſe proceeds, and 
its language becomes more large and expanded. The ſubſe - 
quent words not only include the © other perſons by this act 
mentioned and appointed to enjoy” the iſland; but, what is 
more important, preſcribe, that the property ſhall remain, on 
default of the iſſues mentioned, To THE RIGHT HEIRS OF 
« THE SAID JAMES LORD STANLEY, as before by this act 
is appointed,” adding immediately after, that all gifts, 
grants, alienations, bargains, ſales, conveyances, ' aſſurances, 
* and as, done or to be done or made To THE CONTRARY 
„ ſhall he UTTERLY VOID, FRUSTRATE, and of NONE Er- 
„ FECT.” It is theſe latter paſſages in the clauſe of perpetuity, 
which bring the heirs-general of James lord Stanley within the 
compaſs both of its protection and reſtraint: that is, firſt, 'thoſe 
heirs-general are protected by the clauſe againſt all alienations 
by him, or his brother Robert, or by any iſſue of them or their 
father; and then in reſtraint of the 'heirs-general themſelves, 
as well as of earl William's two ſons and his and their iſſue 
male, the clauſe nullifies all alienations and acts of every kind 
whatever, contrary to any part of the ſucceſſion preſcribed by 
the act. Here then it is not the alienation of any particular 
perſons, which is made void; but it is generally and univerſally 
every alienation, without re gardin g by whom made. In other 
words, the clauſe of perpetuity, by thus enlarging itſelf, at laſt 
expreſsly guards the whole of the ſucceſſion eſtabliſhed; that is, 
not merely the ſucceſſion to the eſtates tail created, but both 
that ſucceſſion and the ſucceſſion to the remainder in fee ſimple 
limited to James lord Stanley; not merely the Seirs in tail, but 
them and the herrs-general equally ; and not only the heirs-genera] 
againſt the he, male, but the heirs-general againſt each Is 


and as among /t themſelves. 


Non is this conſtruction of the parliamentary entail of the 
Ifle of Man mere purſuance of, or an over-ſtrict adherence to, 
the letter of the clauſe of perpetuity. In truth, the explana- 

tion 
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tion well accords with that, which may 'be preſumed to have 
been the real intention of the legiſlature. — The object of the 
act of James the firſt was to ſanction an agreement bet een the 
-eirs male and the herrs-general of Ferdinand the fifth earl of 
Derby, under which the Iſle of Man was for the preſent 
yielded by the latter to the former; and it appears to have 
been part of the inducement and conſideration with the heirs- 
general for coming, into ſuch an agreement, that the preference 
of the heirs male ſhould have preſcribed limits, and not be ex- 
tended beyond the iflue male of William earl of Derby, the 
brother of the deceaſed earl Ferdinand; in conſequence of which 
the daughters and heirs-general of the latter ſaw reaſon to in- 
dulge no very remote hope of finally having the Ifle of Man 
veſted either in themſelves or in their poſterity. I ſay, that the 
chanee of ſuch a ſucceſſion was not ſo very remote: becauſe 
there were at the time of the act only earl William and his two 
ſons to interrupt the hope of the heirs- general; and had thoſe 
three died without iſſue, the daughters of the deceaſed carl 
Ferdinand, or their flue, would have come in as heirs-general 
of James lord Stanley, under the limitation of the -remainder.to / 
Him in fee. But if this really was in any degree part of the 4 
conſideration, which influenced earl Ferdinand's daughters to 1 
come into the agreement, it certainly was requiſite, that the 

clauſe of perpetuity ſhould be ſo ſhaped, as to embrace the 

whole of the ſucceſſion to the Iſle of Man, appointed by the 

act of parliament : for if only the eſtates tail had been ſheltered 

from alienation, and the remainder in fee to James lord Stanley's 

heirs had been left in an alienable ſtate, then the moment the 

a& had paſſed, he himſelf might with licence from the crown have 

wholly diſappointed the ſucceſſion of the heirs-general, either 

by creating a farther entail of ſuch a kind as would have farther 

extended the preference of the heirs male, or by an abſolute 

fale of the remainder in fee. 


Tuus it appears, that, according to both the letter and fprrir 
of the act of james the firſt, the Iſle of Man was rendered as 
Ccc unalienable 
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unalienable in reſpect to the remainder in fee limited to James 
lord Stanley, as it was in reſpect to the preceding eſtates tail; 
and that the clauſe of ' perpetuity was intended to make all 
branches of the ſucceſſion appointed — ſacred and in- 
violate. * | 


Nov if this be ſo, what becomes of all the ol e 
and conveyances by James duke of Athol, the preſent duke's 
grandfather; what becomes of the new ſucceſſion, which he 
eſtabliſhed ; what becomes of the foundations, upon which the 
agreement for ſale of the Iſle of Man was made with the treaſury 
by the preſent duke's father and mother and the truſtees for 
ſale appointed by duke James, and upon which that agreement 
was executed by the a& of his preſent majeſty? The anſwer, I 
apprehend, can only be this. Duke James, the preſent duke's 
grandfather, was miſtaken in fuppoſing, that he, ſucceeding to 
the Iſle of Man under the act of James the firſt, and as heir- 
general of James lord Stanley, could make conveyances of the 
iſland with any effect beyond his own life: the eſtate he granted 
to the truſtees for ſale was wholly void and of no effect: the 
truſt he created for ſale of the iſland was illegal: the new entail, 
which he introduced for the fake of - preferring his paternal 
family the Murrays, over his maternal one the Stanleys, was an 
abſolute nullity : there was no power to agree with the treaſury 
for the fale, either in the preſent duke's father and mother, or 
in the truſtees who joined them in the agreement. — To expreſs: 
it in another way, all thoſe facts, upon the credit of which 
the legiſlature paſſed the act of the preſent king, and transferred 
the Ile of Man to the crown, were in truth wanting to the caſe 
the legiſlature had before them ; and the reſult is, _ the le- 
giſlature was ſurpriſed into ſanctioning a void and illegal agree- 
ment, and into a difinheriſon of the lawful heirs. 


In putting the caſe of the preſent duke of Athol thus ſtrongly, 
I am far from overſtating it. On the contrary, neither the whole 


e of it, nor the whole EI: of the act of the 
preſent 
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preſent reign, is yet expreſſed. As far as hitherto appears, the 
opinion I have given, however well founded in a juſt conſtruction 
of the parliamentary ſucceſſion under the act of James the firſt, 
may be unſupported by any judicial authority : and as I myſelf 
feel conſcious, how little confidence is due to my ſingle ſenti- 
ments upon any ſubject of difficulty and importance; ſo I know 
by experience, how ſmall their influence is likely to be with 
others, eſpecially thoſe perſons of higher claſs, to whoſe con- 
ſideration my view of the preſent caſe may probably be more 
immediately ſubmitted. But, in fact, a ſolemn and direct ad. 
judication of the point has heretofore paſſed, from one of the 
moſt eminent judges both in law and equity ever known to 
Weſtminſter hall. It was a judgment by lord chancellor Hard- 
wicke in July 1751, after long and elaborate argument by 
counſel. The caſe I refer to was not in print, when the act 
of the preſent king was made for transferring Man to the crown. 
But it is now reported in page 337 of the ſecond volume of 
Mr. Veſey's Chancery Caſes. There were two cauſes before 
lord Hardwicke ; one on a bill filed by the biſhop of Sodor and 
Man againſt Edward the eleventh earl of Derby, grandfather 
of the preſent earl; and the other on a bill filed by the ſame 
earl of Derby againſt James duke of Athol, grandfather of the 
preſent duke. The two ſuits aroſe thus. — Charles the eighth 
earl of Derby in 1666 leaſed the rectories and tithes in the Iſle 
of Man, being part of the property entailed by the act of James 
the firſt, for one thouſand years, for the benefit of the poor 
clergy of the Ifle. At the ſame time, to prevent a diſturbance 
of this term by thoſe claiming under the parliameatary entail, 
he conveyed an eſtate in Lancaſhire to the biſhop of Sodor and 
Man in fee, upon truſt to permit him earl Charles and his heirs, 
to receive the profits of this Lancaſhire eſtate, until interruption 
in the enjoyment of the rectories and tithes in Man, under the 
term of one thouſand years, by thoſe claiming under the ſuc- 
ceſſion and entail guarded by the act of james the firſt ; but in 
caſe of ſuch an interruption, the truſt was, that the truſtees 


ſhould enter and receive the profits of the Lancaſhire eſtate, 
CEC2 There 
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There was no diſturbance of the term of one thouſand. years, 
until the death of James the tenth earl of Derby without iſſue 
in 1735. But then the Ifle of Man and the Lancaſhire eſtate 
became ſevered in poſſeſſion : James duke of Athol, the preſent 
duke's grandfather, becoming intitled to the former property, 
as heir-general under the ſucceſſion preſcribed by the act of 
James the firſt ; and Edward the eleventh earl of Derby, grand- 
father to the preſent earl, 77 5 only ſucceeding to the earldom 
by deſcent from a younge of lord Stanley, who was made 
earl of Derby by Henry ſeventh, but becoming intitled to 
the latter property as dean deviſee of all the real eſtates of 
the tenth earl. In this ſituation of the titles to the two eſtates, 
James duke of Athol, the preſent duke's grandfather, took ad- 
vantage of his right to the whole of the Iſle of Man, as heir- 
genetal under the ſucceſſion ratified by the act of James the 
firſt ; and in that character both claimed and recovered the 
rectories and tithes in Man demiſed for one thouſand years, 
and ſo put an end to the enjoyment under that term. Upon this. 
eviction, the biſhop of Sodor and Man, on behalf of the poor 
clergy of Man, ſued the earl of Derby, grandfather of the preſent: 
earl, in equity, to have ſatisfaction for the loſs of the rectories 
and tithes in Man out of the Lancaſhire eſtates, which was ſo. 
made a collateral ſecurity againſt diſturbance of the term of 
one thouſand years. This ſuit againſt the prefent earl of Derby's: 
grandfather prousked him to file a bill in chancery againſt the 
preſent duke of Athol's grandfather : the object of which was. 
to regain the rectories and tithes in Man for the poor clergy 
there, according to the grant by earl Charles in 1666 and alſo. 
to obtain the whole iſland- for himſelf, on the ground abi its being 
a property both alienable and deviſable. The two. cauſes came 
on together ; and in both there was a decree againſt the preſent 
carl of Derby's grandfather. In the cauſe on the bill filed by 
the biſhop of Sodor and Man,. the declared foundation of lord' 
Hardwicke's decree: was, that the clauſe of perpetuity.in. the act 
of James the firſt, regulating the ſucceſſion to Man, did not 
merely make void all alienations eontrary to the ſucceſſion in 
favor 
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favor of the iſſue male of William the fixth earl of Derby, and 


his two ſons James lord Stanley and Robert Stanley ; but equally 
gave protection to James lord Stanley's heirs-general. Lord 
Hardwicke was indeed of opinion, that the Iſle of Man, being 
held of the crown in capite, though by a ſocage tenure, was un- 
alienable without licence from the king; the act of Charles the 
ſecond, in reſpect to tenures in capite, and putting them on the 
footing of common ſocage, not extending to that iſland. But then 
his lordſhip at the ſame time explained, that he did not con- 
ſider this as ſufficient to invalidate the term of one thouſand 
years in the rectories and tithes ; for his idea was, that to the 
creation of a mere chattel intereſt, however long the term, 
fuch a licence of alienation was not eſſential. Therefore lord 
Hardwicke's decree is left without any other poſſible ground to 
ſuſtain it, than the very conſtruction of the act of James the 
firſt; upon which I found myſelf ; namely, that the clauſe of 
perpetuity afforded as much protection to the herrs-general as 
to the heirs male deſcribed in the act. Whoever allo reads Mr. 
Veſey's printed report of the arguments in theſe two cauſes, or 
the ſhorter one which I have before me in manuſcript, will 
plainly ſee, both that ſuch was the foundation of lord Hard- 
wicke's decree for the biſhop of Sodor and Man; and that this 
foundation was taken by his lordſhip after a variety of arguments, 
which were preſſed upon him by the late earl of Derby's coun- 
ſe], for reſtrifting the reſtraint of alienation impoſed by the 
clauſe of perpetuity in the act of James the firſt to-the ue 
male deſcribed in it, and for excluding the herrs-general from its 
protection. 


FRoM this addition of the judgment by lord Hardwicke, two 
farthes ſteps are gained by the preſent duke of Atliol towards 
his right to the relief he claims. — For now it is evident, that 
all the errors, which I impute as the cauſe of the legiſlature's 
being betrayed into paſſing the act of the preſent king, have 
actually been adjudged to be ſuch, by a lord chancellor of the 
firſt authority upon the molt ſerious deliberation. — Now alto 
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it appears, that the very ſame James duke of Athol, who' 
created the truſt for ſale of the Iſle of Man, and newly modi- 


fied the entail of it for the ſake of his paternal family the Mur- 
rays, and of his paternal titles, was the very perſon, who re- 
covered the rectories and tithes in Man from the alienees of a 
prior heir-general, on the principle of the iſland's being ſubject 
to a ſucceſſion guarded by act of parliament againſt every ſpe- 
cies of alienation. 


BuT even this additien to the caſe leaves room for a ſtill 
farther explanation, tending to give | new force to the preſent 
duke of Athol's pretenſions to relief. 


WHarT I have hitherto ſtated in point of law proves, under 
what a complication of errors in reſpect to the title to the Ifle 
of Man the legiflature procceded, when they paſſed the act of 
the preſent reign reveſting the title in the crown. — But it re- 
mains to account for ſuch extraordinary errors, and to trace them 


to their probable ſources. 


HasTE and precipitancy are almoſt ever generative of miſ- 
takes; more eſpecially where titles to real property require in- 
veſtigation. In the inſtance of the act for transferring the Ifle 
of Man to the crown, there was a concurrence of circumſtances 
to render hurry in the buſineſs productive of miſtakes the moſt 
important. — The title to the Iſle of Man was of a very ſpecial 
kind, being dependent in a great meaſure upon rules of law 
peculiar to itſelf, in conſequence of being out of the realm of 
England, and therefore not operated upon by many of thoſe 
ſtatutes which regulate the diſpoſition of real property in gene- 
ral. It was requiſite to trace the title for almoſt five centu- 
ries, that is, as far back as the firſt grant of the iſland to the 
Stanley family in the reign of Henry the fourth. Great com- 


plication belonged to that part of the title, which depended 
upon the diſputes between the heirs-general and the heir male 
of the Stanley family on the death of Ferdinand earl of Derby 


in 
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in 1596, and the final adjuſtment of thoſe diſputes by the act 
of James the firſt regulating the future ſucceſſion to the iſland, 
Nor was the more modern branch of the title a little embar- 
raſſed by the numerous feoffments and conveyances, which 
were made after the itland's devolving upon James duke of 
Athol the preſent duke's grandfather. It ſhould alſo be recol- 
lected, that the preſent duke's father, with whom the treaſury 
made the agreement for the purchaſe of the iſle of Man, was but 
recently come into poſſeſſion of the family titles and eſtates, 
and therefore had not had ſufficient time to be familiar with 
the title and affairs of the iſland. , Beſides all this, the tranſ- 
action of the ſale was made ſuch, by the refuſal of the treaſury 
to purchaſe the entire property, as to require a partition of it 
between the crown and the Athol family: and how arduous a 
thing it was to adjuſt a diſmemberment of the royal fief for 
this purpoſe, appears from the reſult of the diviſion made ; for. 
in conſequence of it there has been a continual difference be- 


' tween the officers of the crown in the iſland and the Athol 


family about the extent of their reſpective rights under the act 
of the preſent king: and at this moment there is no proſpect 
of an end to the innumerable difficulties, ariſing upon the true 
conſtruction of the clauſe reſerving what the preſent duke of 
Athol poſſeſſes. = With ſo much to be inveſtigated, ſo much 
to be arranged, and ſo many difhculties to ſurmount, even 
though a year had been allowed to prepare and digeſt the buſi- 
neſs of the ſale, it would not have been wonderful, if the na- 
ture of the title to the Iſle of Man had been in ſome degree 
miſconceived by thoſe acting for the crown, or even by the 
agents of the Athol family. Only a few days being allowed 
for forming the agreement to ſell, examining the title, and 
preparing the bill to perfect the ſale, it was ſcarce poſſible, that 
the real ſtate of the title ſhould be otherwiſe than miſconceived 
by the promoters of the bill, and conſequently miſrepreſented 
to parliament. It ſo happened alſo, that there were circum- 
ſtances naturally leading to a miſtake of the title in the grand 
points; that is, in reſpect to the competency of thoſe with 
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whom the treaſury tranſacted for purchaſe of the iſland to agree 
for the ſale, and in reſpect to the legality of the new entails 
created by the preſent duke of Athol's grandfather. Every 
tranſaction of the preſent duke's 'grandfather in relation to the 
Ille of Man tended to impreſs an idea of his being the abſolute 
proprietor of 'the iſle, unfettered by parliamentary reſtriction : 
for he had not only been in the habit of conveying to truſtees, 
and varying the ſucceſſion ; but he had actually more than once 
wm the length of caiſing money by mortgage of the iſland, as 
by the recitals in his deed of revocation and new ſettle- 
Hon of the 6th of Aptil 1756. Indeed the chancery ſuits be- 
tween the biſhop of Sodor and Man and the laſt earl of Derby 
on the one hand, and the ſame eatl of Derby and the preſent 
duke of Athol's grandfather on the other, might have been 
ſufficient to correct this falſe notion of the powers of the latter 
over the Iſle of Man. But between the termination of theſe 
ſuits and the agreement for ſale of the iſland to the crown, above 
twenty- three years had elapſed: and as the report of thoſe caſes 
was not then in print, it is not improbable, that the grounds, 
on which lord Hard wick determined in thoſe cauſes, might 
have been either not at all, or at leaſt confuſedly, recollected 
during the very ſhort ſpace of time allowed for the buſineſs of 
fate. Nor is it improbable, that if thoſe grounds of deciſion 
nad been but imperfectly remembered, the anxiety of the prime 
miniſter of that period, to ſecure the Ile of Man for the pub- 
lic, might have operated as an effectual bar to much ſolicitude 
of obtaining a complete report of lord *Hardwicke's deciſion. 
Perhaps, on the other hand alſo the preſent duke's father might 
de in ſome degree *averfe to inveſtigations, which in the reſult 
"might diſturb the famiy ſettlements and arrangements made by 
the preſent duke's grandfather, and alarm ckoſe Intereſted 1 in 
#he 3 of them. 


80 mach may ſerve to explain, how it happened, that thoſe, 
*who were concerned in che agreement for the ſale of the Iſle of 


W and in preparing the transfer bill-for 1 — or in re- 


commending 
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commending the paſſing of the bill into a law, fell into or acted 
under eſſential miſtakes of the title. 


How parliament itſelf was betrayed into the adoption of theſe 
miſtakes is not ſo entirely matter of conjecture, Fortunately 
for the preſent duke of Athol, the ſtatute, which he ſecks to 
avoid, and by which he conceives ſhimſelf aggrieved, is itſelf 
in ſome degree evidence of the ſource of the grand and general 
error in reſpe& to the law of the caſe, under which parliament 
permitted the act to paſs. — Many of the facts, ſtated in the 
bill for transfer of the Ille of Man to the crown, were of a 
kind, which led to the ſuppoſition of the iſland's being an 
alienable property, and diſpoſeable by the preſent duke of 
Athol's grandfather at his pleaſure. That he had been ſeiſed 
in fee, was not only apparent from the recitals of the bill, but 
was undeniably the real fact. That from the time he became 
entitled to the iſland he had acted as the full and abſolute pro- 
prietor was apparent from the recitals ; all the feoffments, en- 
tails, and conveyances in his time, being vain and nugatory on 
any other idea of the caſe. There was alſo apparent in the 
bill an expreſs truſt for ſale of the iſland, created by the. 
preſent duke's grandfather, with an expreſs truſt to inveſt the 
monies from the ſale in the purchaſe of eſtates in Scotland, and 
to ſettle thoſe eſtates, not according to the parliamentary ſuc- 
ceſſion eſtabliſhed by the act of James the firſt, but according 
to a new ſucceſſion and entail deviſed by the preſent duke of 
Athol's grandfather from partiality to his paternal family of the 
Murrays, The contract for ſak by the treaſury was recited to 
have been made, with the very truſtees thus authorized to ſell 
by a perſon, who for about thirty years together had been con- 
veying and diſpoſing of the Ifle of Man as if there was nothing 
like a reſtraint to impede him. No doubt was raiſed by any 

erſon whatever on the right of thoſe truſtees to contract with 
the treaſury for the ſale; and in contracting to buy, the trea- 
ſury appeared to act under the ſanction of the act of the 12th 
of George the firſt ; which act, on the firſt peruſal, might 
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itſelf almoſt have been ſuppoſed to remove all impediments, 
though on a careful peruſal it manifeſtly authoriſes no perſon to 
ſell more than His own eftate and intereſt in the Ifle of Man. — 
Without going any farther, thereſore, it is not unaccountable, 
that the legiſlature, on a bill brought in under the patronage of 
the king's prime miniſter, acceded to by the then duke of Athol 
and his ducheſs and the family truſtces, who together were .the 
perſons immediately intereſted in the Ifle of Man, and unoppoſed 
from any quarter, ſhould fall into an error concerning the real 
title to the property. — But ſtill J have not ſtated the whole 
fource of the grand and general error, under which the act of 
his preſent Majeſty was paſſed; for one part of that ſource was 
a groſs, though poſſibly an unintentional, misſtatement of the 
reſtraint of alienation impofed by the act of James the firſt, by 
the omiſſion of ſome words, which I conceive to be moſt ma- 
terial to the title of the heirs-general. The proviſion againſt 
alienation, as will appear from the clauſe of perpetuity, which 
I have before given at length, conſiſted of two branches ; one. 
reſtraining alienations, and the other ulliſying them. The 
former of theſe is the leaſt comprehenſive; and it might be 
fairly doubted, whether taken ſingly it would reſtrain the herrs- 
general of James lord Stanley, afterwards ſeventh earl of Derby; 

for, according to the letter of the-reſtraint, only James Iprd 
Stanley and Robert Stanley, and the iſſue male of them and their 


father William-earl Stanley, are prohibited from aliening, and 


James lord Stanley's herrs-general are only included, as if for 
the ſake of protecting them againſt alienations by the tenants 
and iflue in tail male. Now in ſtating this re/friH:ve branch of 
the clauſe of perpetuity, the recital — it in the act of the pre- 
ſent king appears to me expreſſed with ſufficient falneſs. But 
I think, that the ſubſequent part of the clauſe of perpetuity, 
the nulliſying branch, that which chiefly if not ſolely reaches 
the heirs-general of James lord Stanley, and: conſequently that 
which chiefly if not ſolely affects the powers of the preſent 
duke of Athol's grandfather over the Iſle of Man, is moſt 
defectively repreſented; and expreſs words reciprocally reſtraining 


and 
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and protecting the Heira- general are oui TED. The nullifying 
branch of the clauſe of perpetuity in the ſtatute of James is re- 
cited to have enacted, that ** the iſland ſhould remain and con- 
e tinue AS BY THE SAID ACT 1s APPOINTED; and that all 
« oifts, grants, alienations, bargains, ſales, conveyances, aſlſu- 
* rances, or acts done or to be done to the CONTRARY, except 
* as is therein excepted, ſhould be vorp and of none effect.“ 
Here the HEIRS-GENERAL are not mentioned, and therefore 
the incluſion of them is left to a conſtruction of the words As 
BY THE SAID ACT is APPOINTED, But in the act of James 
itſelf, the nullifying branch of the clauſe of perpetuity ex- 
preſsly and emphatically appoints, that the Iſle of Man ſhall re- 
main and continue to the iſſue male of James lord Stanley, 
Robert Stanley, and their father William earl of Derby, and 
% FOR DEFAULT OF SUCH ISSUE, TO THE RIGHT HEIRS 
*« OF THE SAID JAMES LORD STANLEY, AS BEFORE BY 
*© THIS ACT 18s APPOINTED :' which expreſs naming of the 
RIGHT HEIRS of James lord Stanley, being inſtantly followed 
by the words, nullifying all alienations by whomſoever made To 
THE CONTRARY, places it beyond a doubt, that the herrs-ge- 
neral and the i/uc male were both equally diſabled and ſheltered 
from diſturbing the ſucceſſion preſcribed by the act. It is re- 
markable alſo, that lord chancellor Hardwicke, when he ad- 
judged, that the clauſe of perpetuity extended to the reſtriction 
and protection of the heirs-general as well as the i//ue male, 
greatly relied upon the nullifying branch of the clauſe. Thus 
then it is manifeſt, that there is an omiſſion of moſt eſſential 
words in reſpect to the reſtraint of alienation as recited in the 
ſtatute of his preſent majeſty ; an omiſſion materially affecting 
the giſt of the title to the Iſle of Man. In the reſtraint of 
alienation as rected, it was left to dubious inference from gene- 
ral and equivocal expreſſion, whether the beirs-gereral were 
reſtrained or not. But the real reſtraint of alienation, had it 
been brought before the eye of parliament, would have been 
found fully, expreſsly, explicitly, and unambiguouſly compre - 
kenſive of the herrs-genzral, Upon the recital of the clauſe 
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of perpetuity, it might eſcape even a judicious and attentive rea- 
der that the herirs-general were meant to be reſtrained : or rather 
ſuch a perſon might very well have doubted it; and then the 
habit of alienation by an heir-general, which had prevailed 
during the whole poſſeſſion of the prefent duke of Athol's 
grandfather, might have ſufficed to overdalance that doubt, and 
40 finally have induced conſtruing the reſtraint as excluſive of 
the heirz-general. But upon the clauſe of perpetuity itſelf, 
nothing leſs than groſs careleſineſs and inattention could avoid 
lacing, that the heirs-general were reſtrained, nothing leſs 
than the refinement of an ingenious advocate could have raiſed 
a doubt of their being fo. Hence upon the face of the bill, 
which was paſſed for transterring the iſland to the crown, it 
might appear, that there was no impediment to reſtrain the pre- 
tent duke's grandfather from creating the truſts for ſale of Man, 
and from newly entailing it; for the duke's grandfather ſuc- 
ceeded, not as one of the zſue male in the act of James the 
firſt, but as herr-general, Therefore, according to the caſe 
ftated to and acted upon by parliament, the perſons, with whom 
the treaſury had agreed. for purchaſe of Man, might appear 
competent to agree for the ſale ; the agreement might ſeem 
ood in law; and the entail directed to be made of the lands to: 
be purchaſed with the o, ooo. confideration-money might 
ſeem juſt and proper. But, according to the real caſe, accord- 
ing to, the real title, according to that fact which was omitted 
to be repreſented, the agreement with the treaſury was made by 
perſons not competent to ſell; the agreement was not warranted 
in law; and the entail directed of the o, ooo. purchaſe - 
money was an infringement of the rights of the true and lawful 
heirs. It ſhould alſo be remembered, that. this fatal omiſſion. 
in the recital of the act of James the firſt was the more im- 
rtant; becauſe, that act not being to be found in the printed 
collections of ſtatutes, it was not eaſy to have the omiſſion. 
ſupplied or even obſerved. 


THis 
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Tus farther light upon the law of the preſent caſe doth in- 


deed bring it into a very ſerious point of view : for it ſhews, 
that parliament was precipitated into a groſs violation of the 
facred rights of private property, by a falſe ſtatement of material 
facts, by an omiſſion, I had almoſt ſaid a ſuppreſſion; of the 
very giſt of the title to the Iſle of Man. I expreſs myſelf 
thus ſtrongly, not from any ſuſpicion, that the untrue repre- 
ſentation of the title was wilfully made to parliament. When 
perfons of honor and integrity are concerned in tranſacting 
buſineſs, ſo baſe a conduct is impoſſible. The probability, or 
at leaſt my conjecture, is, that the hurry of the tranſaction, in 


agreeing for and perfecting the ſale of Man to the crown, did 


not afford time to ſee the injury from an imperfect recital of the 
reſtraint of alienation in the private act of James the firſt, which 
guarded the ſucceſſion: and perhaps, inſtead of reſorting to that 
act itſelf, which from not being to be found in the printed 
| ſtatute book was not ſo readily at hand, ſome abſtract of it in- 
judiciouſly made on a former occaſion, or haſtily made for the 
preſent purpoſe, was relied upon as authentic. But whatever 


was the cauſe of ſo untrue a ſtatement of the title of the Ifle of 


Man to parliament, it could not be imputed to any laches in the 


preſent duke, who was an infant at the time, and no party to 


any breach of the tranſaction. However innocent allo the real 


authors of the misſtatement might be in intention, the injury, 


reſulting” to the duke of Athol and the heirs-general intitled 
under the parliamentary entail of the Iſle of Man by the act of 
James the firſt, is the ſame, and the pretenſion to relief from 


that injury. is equally. cogent.. 


L HAVE now reached what appears to me the ſhort point of 
the prefent caſe. I think I have evinced an injury committed, 
a. groſs and palpable violation of very ſplendid and valuable 
rights of private property. I have alſo developed the cauſes, 
which miſled parliament to paſs a law ſo unjuſt in its operation; 
and I have detected the falſe ſtatement of title, on.the credit of 


which parliament acted, 
Tun 
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Tur que ſtion then becomes ſimply this. Is it not incumbent 


upon the legiſlature to redreſs the injury, of which they have 


been the unintentional authors, by reſtoring that property to the 
family, from which it has been oppreſſively wreſted? But 
ſurely upon ſuch a point the claim of juſtice is too plain to 
admit two opinions. The public intereſt can never be well 
ſerved, or truly conſulted, by perſeverance in injuſtice to indi- 
viduals. It may be excuſable to have acted unjuſtly through 
miſapprehenfion of private rights invaded. But when the error 
is diſcovered, not to revoke the injuſtice committed, not to repair 
the injury done as far as ſhall be practicable, muſt be a perverſe 
and culpable uſe of legiſlative authority. Upon theſe principles, 
I think, that the preſent duke of Athol may lay the caſe of him- 
ſelf and his noble family before a Britiſh parliament, with con- 
fence, either that the Iſle of Man will be reſtored ; or that the 
molt liberal compenſation will be allowed, for every poſſible 
damage from retaining the iſland againſt thoſe intitled under the 
rights of ſucceſſion, which have been thus injuriouſly infringed, 


InDEED of ſuch vaſt ſtrength, in my idea of it, is the caſe of 
the preſent duke of Athol and his family, againſt the transfer of 
the Iſle of Man to the crown, that I very much doubt, whether 
bis grace is bound by the act of the preſent king, and may not be 
relievable without the aid of parliament. True it is, that the act 
of the preſent king has veſted the iſland unalienably in the crown, 
not only freed from all eſtates under the act of James the firſt, or 
under“ any other means right or title whatſoever,” but without 
ſo much as one ſaving, excluſive of the exception of the parts 
reſerved to the Athol family. Vet it is to be conſidered, that 
the legiſlature, in thus veſting the iſland, was executing an agree- 
ment made between the crown and certain perſons deemed 
competent to ſell the iſland. Nor would it be juſt to the le- 
giſlature to preſume, that, in effectuating ſuch an agreement, 
they could mean to deſtroy the rights and titles of third perſons 
being /frangers, and claiming rights in oppoſition to both of the 
parties, between whom the agreement was made ; becauſe that 


would 
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would be imputing an intention of deſtroying the rights of third 
perſons without compenſation. Suppoſe, for inſtance, that the 
right to the Iſle of Man had been really in the preſent earl of 


Derby at the time of the ſtatute, and that the lapſe of time 
was not ſuch as to create any bar to the proper remedy for 
recovery of the iſland. Will any lawyer ſay, that becauſe the 
ſtatute veſts the Iſle of Man in the crown, diſcharged from all 
rights and titles, and more eſpecially from all eſtates and rights 


under the act of James, therefore the carl of Derby's right is 


extinguiſhed? I myſelf think, that it would not be warrantable 
to adhere to the letter of the ſtatute of the preſent king, with 
ſuch minute ſtrictneſs; and that on a caſe fo put, the ſtatute 
would not operate, but that the earl of Derby would be at 
liberty to purſue his remedy; nay even though he ſhould make 


out his title under the very act of James the firſt, ſo ſpecially 


negatived in the ſtatute transferring to the crown. But if T am 
right in this, it ſhews, that there is ſuch a thing as an 1M1ypL1rD 


ſaving, however latent, and however ſeemingly in the teeth of 


the words of the law; and that ſuch implications are as it were 


an equity neceſſarily inherent to ſtatutes affecting property. 
This is far from new doctrine; for to the credit of the law of 


England, it may be traced very far back. — Here ſome paſſages 


in fir Francis Barrington's caſe, as reported in Lord Coke's 
Eighth Report, folio 138, become material. In that caſe'it 
came into queſtion, whether the act of the 22d of Edward the 


fourth, chap. 7. which, under certain circumſtances, authoriſes 
the proprietors of ground in foreſts, aſter a felling, to incloſe 
it without the king's licence for ſeven years, to preſerve the 
ſpringing wood, ſhould be conſtrued fo as to exclude perſons 
having right of common.. Upon this point lord Coke thus 
reports one of tlie reaſons, upon which the judges of the common 
pleas adjudged, that the commoners were not bound by the 
ſtatute. © It appears by the preamble, between what perſons 
« and for and againſt what perſons this act was made: and the 
« parties to this great contract by act of parliament are the ſub- 
s jects having woods, &c. within foreſts chaſes or purlicus, of 
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the. one part, and the king and other owners of foreſts chaſes 
and purlieus, of the other part; /o that the commoners are not 
« any of the parties between whom this aff was made. And 
therefore in the caſe, well argued in 21. Hen. 7. fol. 1. a. b. 
<< between the prior of Caſtleacre and the dean of Saint 
* Stephen's, and left at large in the printed report, it was after- 
«© wards adjudged, as appears by the record thereof, which began 
5 Eaſter 18. Hen. 7. Roll. 416. that the act of 2. Hen. 5. being 
made between the king and the priors aliens, by which the 
**, priories aliens were given to the king, did not extinguiſh the 
* annuity of the prior of Caſtleacre, which he had out of a rectory 
“ parcel of a priory alien, a/though there was not any ſaving in 
© the af.” From this authority it is plain, that the doctrine of 
an inherent equity, which controuls the general expreſſion of 
ſtatutes, and-raiſes a ſaving to prevent injury to rights not under 
the conſideration of the legiſlature, is of an ancient date; for 
this extract alone from Lord Coke's Reports traces the dodtrine 
into the reign of Henry the ſeventh. Upon the principle alſo 
of the doctrine thus reported by lord Coke, I incline to think, 
that the ſtatute of the preſent king ought not to be conſidered 
even in point of law as concluſive upon his grace ; for, as I view 
the caſe, he was neither party nor privy to the agreement for 
fale of the Ifle of Man, to execute which was the object of the 
ſtatute ; that is, he neither himſelf joined in the contract of ſale, 
nor is driven to claim under thoſe who did join, his grace's title 
being derived, not from his grandfather James duke of Athol, 
but under a parliamentary ſucceſſion, over which neither duke 
James, nor any of the contracting parties had the leaſt power 
or controul. However, there are many circumſtances to diſ- 
ſuade the preſent duke from an attempt to be relieved againſt 
the operation of the ſtatute of the preſent king, otherwiſe than 
by reſorting to parliament itſelf. Any other remedy would be 
at leaſt attended with great difficulties. The Iſle of Man being 
out of the realm of Great Britain, the ordinary remedies for 
recovery of property would not be applicable. The judges, 
| before whom the caſe might come, would probably be ſcrupulous 
about 
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about relieving againſt the expreſs words of a ſtatute; If their 
.ſcruples were overcome, the parliamentary diſmemberment of 
the Iſle of Man might render the means of adminiſtering a com- 
plete remedy exceedingly difficult, if not wholly impracticable. 
Nor is it a little material, that during the life of the preſent 
duke's mother, he could only ſue as her aſſignee, and ſhe was a 
party to the agreement which the ſtatute executes ; ſo that till 
her death his grace, being only an Heir apparent, could not be 
entitled to any compulſive mode of relief. Upon the whole, 
therefore, I am decidedly of opinion, that the preſent caſe is of 
ſuch a nature, that it is in every reſpect adviſcable on the part of 
the preſent duke of Athol to ſubmit his claims of the Ifle of Man 
to the king and two houſes of parliament. From the whole 
legiſlature, the injuries, of which he complains, unintentionally 
proceeded. To the juſtice of the ſame legiſlature he is entitled. 
to look with confidence for a more immediate and more effectual 
redreſs of its own overſights and miſtakes than can be.adminiſtered 


by any leſs authority. 
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CONCERNING 


THE APPROPRIATION 


OF 


PARLIAMENTARY AIDS AND SUPPLIES-. 


FOR PARTICULAR SERVICES. 


{ THE following ſhort and very imperfect collections on Areroent- 
ATION OF PARLIAMENTARY AT DS were made in May 1784 upon 
a very ſhort notice. Some time afterwards the third volume of Mr. 
Hatſell's Precedents of Proceedings in the Houſe of Commons was 
publiſhed ; and in pages 63, 73, & 146. the curious reader will fiad 
much important matter on the ſame ſubject ; and more particularly 

there is a very pertinent explanation, how the Appropriation of Par- 
liamentary Supplies became an intcreſting ſubject of conſideration 
with the houſe of commons, juſt before concluſion of the parliament, 
which was diſſolved the latter end of March 1784; and. how alſo 
it happened, that no diſcuſſion of the ſubject took place on the 
meeting of the new parliament in the ſame year. ] 


I. has long been the practice of parliament to appropriate the 
ſupplies granted during a ſeſſion, by a ſtatute directing the 
application of them to certain ſpecified uſes according to the 


exigencies of the year. 


How this appropriation is uſually conducted, may be ſeen by 


reviewing the acts of ſupply and appropriation in any particular 
| year 
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| 


year in the preſent reign. — In the ſeſſion of 1782-3, the pro- 
greſs of thoſe acts was as follows. 


In the beginning of the ſeſſion the land- tax act for a year 
beginning the 25th of March 1783, and the malt tax act for a 


year from the 23d of June 1783, were paſſed. —In the former 


of theſe the king was enabled to raiſe two millions by a loan on 
the credit of the tax; and in the latter £750,000. in like man- 


ner. But in theſe acts there was not any clauſe appropriating 
the money raiſable under them, the grant being ſor ſupply ge- 
nerally. — Theſe acts were followed by an act enabling the trea- 


ſury to raiſe one million by loans or exchequer bills; which: 
loans with the intereſt were thereby charged on the firſt ſupply 


of the next ſeſſion ; and in caſe of no ſufficient ſupply, on the 
ſinking fund; the latter being however to be repaid out of the 
firſt ſupplies afterwards. But this act alſo is without any clauſe 


appropriating the money to. be. borrowed. — Next came the: 
chief loan- act of the year; namely, an act for raiſing. twelve: 


millions by annuities and 48, ooo. by lottery ; and this act 
charged the annuities on a fund to be eſtabliſhed. in the fame 


ſeſſion for payment of them with the ſinking fund as a colla- 


teral ſecurity. In this act there is not any appropriation of the 


money to be raiſed by the lottery. or loan. — Afterwards an act 


for defraying the pay and cloathing of the militia for a year 


from the 25th of March 1783 required the receivers-general 


of the land- tax act to iſſue certain. monies for the purpoſe ;. 
' which ſo far was an-appropriation of the land- tax. — Next came 
the ſeveral acts impoſing new taxes, with clauſes making them a 
fund for payment of the annuities in the preceding loan and lottery 
act, and in one of theſe acts there was a clauſe making the ſink 
ing fund a collateral ſecurity. — Afterwards there was an act 
enabling the treaſury to raiſe + 1,500,000. more by loans and 
exchequer bills, which like the former loan bills was without. 
any appropriation of the money to be raiſed. — Laſtly there was 
an act granting 42,200,000. out of the ſinking fund, and en- 
abling the raiſing of it by loans and exchequer bills. But this 
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laſt act was aHo a ſupplement to the land-tax and malt-tax acts 
and all the acts of ſupply during- the ſeſſion, by appointing, 
how all the monies raiſed under thoſe acts, together with cer- 
tain other unappropriated monies in the exchequer, ſhould be 
applied for the navy the army and the ſeveral other ſervices of 
the year, a certain ſum being named for each head of ſervice. 
There was alſo a general clauſe, that the aids and ſupplies 
ſo provided ſhould not be iſſued or applied to any uſes, except 
thoſe beſore- mentioned, or ſuch as ſhould be directed by any 
other act of the ſeſſion. 


Sven were the courſe and mode of appropriating the ſupplies 
in the ſeſſion of 1782-3; and all this was conformable to an 
eſtabliſhed practice, it having been long the uſage in each ſeſ- 
ſion, firſt to grant the ſupplies generally, and afterwards to 
direct the application of them to certain ſervices by an act for 
the purpoſe, which is therefore called the appropriating act of 
the year. 


Bur in the laſt ſeſſion of the parliament lately diſſolved the 
occurrences of the time interrupted this courſe of proceeding. 
At the beginning of the ſefiion the land- tax and malt-tax acts 
were paſſed in the uſual manner. But ſoon afterwards a change 
of adminiſtration took place ; and in conſequence of the power- 
ful oppoſition in the commons to the new miniſtry, it was 
deemed neceſſary to diflolve parliament, before the grant of any 
farther ſupplies, and alſo before any appropriation of thoſe al- 
ready granted, except by an act directing the charge of the 
militia for a year beginning the 25th of March 1784 to be de- 
irayed out of the land- tax. 
- In this ſituation it has been thought proper to inquire, at 
what time the appropriation of the ſupplies of the ſeſſion by an 
act of appropriation, ſuch as is before deſcribed, firſt came into 
uſe ; and the queſtion being addreffed to me, I have endea- 
_—_— to inveſtigate the ſubject of — ſo far as the 
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general queſtion propoſed ſeems to me to require. The parti- 
cular views, with which the queſtion is made, are not ex- 
plained to me ; and therefore whether it is in order to obviate 
any objection to any application already made of the monies 
raiſed by loans under the laſt land-tax and malt-tax acts, or in 
order to know what mode of filling up the chaſm of appropri- 
ation left in the Jaſt ſeſhon is moſt fit to be propoſed in the en- 
ſuing one; or what other object is to be attained by the in- 
quiry, I am wholly ignorant, Had there been-the leaſt hint 
to me of the cauſe of the inquiry, it is probable, that I ſhould 
have found occaſion to be leſs ſhort and more pointed in ſtating 
what J have met with; though at the ſame time I feel, how 
inadequate I am to affording any ſuch light on a ſubject almoſt 
new to me, as can be of uſe where ſo many perſons familiar 
with it have I preſume been previouſly conſulted. 


IN the more antient times the uſual courſe of parliament on 
granting taxes and aids to the crown was to leave the appli- 
cation of the money wholly to the diſcretion of the king and 
his miniſters ; for, though the occaſion of the grant, as for en- 
abling the king to defend the ſea or to carry on ſome war, was 
frequently mentioned, yet there was nothing like an appropria- 
tion of the tax to any particular purpoſe, the act granting the 
ſupply being uſually ſilent as to the manner of expending it. 
The truth of this will appear to any perſon, who will conſult 
the printed rolls of parliament, Cotton's Abridgment of the 
Parliamentary Records, the old editions of ſtatutes previous to 
the civil wars in the reign of Charles the firſt, the early volumes 


of the Parliamentary Hiſtory, and Stevens's Hiſtory of Taxes ; 
which latter book, though compiled by a prejudiced and in- 


different writer, is full of important extracts from ſome Cotton 
manuſcripts on the ſubject of taxes in antient times. 


HowEveR 


388 


HowzveR there do occur ſome carly inſtances of granting: 
taxes, with appropriations of them to ſome general purpoſes, and 
with proviſions to prevent a different application. 


CONCERNING APPROPRIATION 


Trvs in the gth of Richard the ſecond the lords and commons 
granted a tenth and a fifteenth and a moiety of each to the king 
for the voyage of his uncle John of Gaunt king of Caſtile and 
duke of Lancaſter into Spain, for the ſafe cuſtody of the ſea, 
and for the aſſiſtance of John of Gaunt. Alſo to ſecure the 
application to theſe utes, the grant was qualified by certain con- 
ditions in a ſchedule exhibited by the commons ; which ſche- 
dule named receivers of the tax, and alſo two ſuperviſors,. 


Aureltti. with a diſcretion to the receivers not to expend what they re- 


22 ceived except by warrant of the king and aſſent of the ſuper- 


viſors. The grant is not noticed in Raſtall.'s Statutes or in any 
ſubſequent edition of them, but is in Rot. Parl. 9. R. 2. m. 6. 
This proviſion was more than an appropriation; for it took from 
the king's officers of the exchequer their conſtitutional office of 
receiving and iſſuing public monies, and therefore evinced a 
peculiar want of confidence in the executive power at that time.. 
A like appropriation was made in the grant of a ſubſidy the 
6. Hen. 4, See Rot, Parl. of that year M. 10. & 2. Parl. 
Hiſt. 84. s 


IT has been aſſerted in debate in parliament, that appropria-- 
tions were frequently practiſed even in the reigns of Hen. 7. 
and Hen. 8. See Grey's Deb. vol. 3. p. 317, 318, & 447. 


A Mucn more recent inſtance of granting a ſupply with: 
appropriating proviſions appears in the ſtatute. of 21. Jam. 1. 
C. 34. By that, at there was a grant to the king of three 
ſubſidies and three fifteenths and tenths, with an appropriation, 
of C18, ooo. for repair of certain decayed cities and towns, and of. 
the reſidue for managing the then expected war with Spain. 
Alſo to guard againſt any other employment of the ſupply, the 
act appointed eight citizens of London treaſurers, and ten others 

g of 


OF PARLIAMENTARY AIDS. 399 


of the king's council for the war; of whom the former were 
to make oath, that none of the monies ſhould iſſue out of their 
hands without warrant from ſuch council of war, and the 
latter, that they would not make warrant except for the ends 
before mentioned, and both treaſurers and council were to be 
accountable to the commons. The act of ſupply on this ſpe- 
cial plan of appropriation was founded on king James's own 
propoſition in a ſpeech to the commons in March 1623 ; his 
making of which, as I conjecture, is only to be accounted for 
from the eagerneſs of his then miniſter Villiers duke of Buck- 
ingham to court the commons into a ſupport of the intended 
war with Spain. But thus taking the receipt and application 
of a tax out of the hands of the crown was deemed ſo extra- 


ordinary, and gave ſuch an alarm to the lords, that before they 


paſſed the bill they took the opinion of the judges upon it. 
Indeed on conſideration of all the circumſtances, and eſpecially 
that the lords were joined with the commons in the commiſſion 
for executing the act, the judges reſolved, that there was no- 
thing in the act to impeach the privilege or power of the higher 
houſe, or to add to the privileges of the lower houſe beyond 
the particular caſe in quettion. But though the lords con- 
curred in this reſolution ; yet before reading the act the third 
time, they entered into a proteſtation, which recited the bill 
to be in many things different from the antient uſual form of 
ſubſidy bills, and guarded againſt its being conſtrued to give 
to or take from avy juriſdiction power or privilege of either 
houſe. | 


Tris laſt inſtance was made a precedent cf, in the long par- 
liament called by Charles the firſt in 1640, in the ſeveral 
acts of ſupply paſſed before the rupture between the king and 
the two houſes. Theſe two acts oi ſupply being omitted iu 
the printed collections, I taxe my information from the abſtract 
of them in Mr. Hughes's Abridgment, particularly his abſtract 
of the 16th Cha. 1, chap. 2. according to which the act not 
only appropriated the money to certain uſes and named trea- 
ſurers 
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furers for receipt of it, but appointed commiſſioners, on whofe 
arder only the treaſurers were to iſſue the money received. 
Lord Clarendon in his Hiſtory of the Rebellion obſerves upon 
this act of ſubſidy, that from that time there was no bill paſſed 
for the raiſing of money, without diſpoſing of it in the fame os 
the like manner, ſo that none of it could be applied to the 
king's uſe. See 1. Clarendon's Hiſtory of the Rebellion p. 208. 
of the 8vo. Edition. 


DvurinG the government by the long parliament, which 
laſted till April 1653 when Cromwell diffolved them, the . 
propriation of courſe depended on their ordinances. 


BuT according to lord Clarendon, Cromwell would not per- 
mit any clauſes of appropriation in the fupplies given to. him 
by his parliaments, or that the impoſitions which were raiſed. 
ſhould be diſpoſed to any uſes or by any perſons except under 
his own orders. Seę 2. Clarendon's Continuation p. 599. of the 
8vo, Edition, and the Ordinance concerning the Revenues of 
the Commonwealth in Scobell's Collection vol. ll. p. 311. and. 
another in p. 359. | 


On the reſtoratjon and for ſome time after, parliament more 
uſually granted their aids to the crown without clauſes of ap- 
propriation. Thus tonnage and. poundage was given to the 
king for life by the 12. Ch. 2. C. 4. and an exciſe in like man- 
ner by the 12. Ch. 2. c. 23. So hearth-money was given in per- 
petuity by 13. Ch.2. c. 10. Other inſtances appear by the 
ſtatutes of 13. Ch. 2. c. 4. 13. Ch. 2. ſtat. 2. c. 3. to which. 
may be added the act of the 15th. Ch. 2. c. . for four ſub- 
ſidies. — However there are ſome exceptions during the ſhort 
period, of which one is the 12th Ch. 2. c. 9. for paying off the 
army and navy, treaſurers being thereby appointed for receiving 


the money, with a direction to apply it as the lords and com- 
mons ſhould direct. 


Bur- 
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Bur in 1665 a precedent of appropriation was again eſtabliſhed; 


for ths act of ſupply of the 17th Ch. 2. c. 1. by which 
L 1,500,000. were granted, had a clauſe, which provided, that 


a ſeparate account ſhould be kept of the money leviable, and 
that no part of it ſhould be iſſued out of the exchequer during 
the then war but by order mentioning that it was for that ſer- 
vice, This act is printed in Manby's Statutes of Ch. 1 and 2. 
lord Clarendon was very much diſſatisfied at this appropriation 
as a departure from the antient forms of ſubſidies, and ſtates it 
to have originated from the intrigues of Sir George Downing in 
concert with the king without the approbation of his chief 
miniſters, See 2. Clarendon's Continuation 8 vo. Edition 595. 


so inſtances of ſupplies granted to Charles the ſecond after 
1665 without any appropriation do occur. See 22. Ch. 2. c. 3. 
22. and 23. Ch. 2. e. 5. and g. 25. N. eee ok 2. c. 2. 


during the n of his reign as appears by the ſtatutes of 

19. Ch. 2. c. 8. 20. Ch. 2. c. 1. 22. Ch. 2. c. 3. 29. Ch. 2. c. 1. 
29. and 30. Ch. 2. c. 1. 30. Ch. 2. c. I. and 31. Ch. 2. c. 1. In 
this latter ſtatute the proviſion was carried ſo far, .as to make it 
puniſhable as a præmunire to miſapply the money appropriated 
or to advice the King to it. 


In Chandler s Debates of the Commons for the reign of Ch. 2. 
there is a great variety of important matter concerning the ap- 
propriation of ſupplies. The particulars may be ſeen-in 1. Chandl. 
Deb. Comm. p. 238, 255, 319, 344. 353, and 454. and 
amongſt the reſt there is an account of an impeachment of Sir 
Edward Seymour for applying public monies in breach of the 


greater variety of information on the ſubje& ; particu larly in 


and v. 4. p. 187. 


F ff | Is 


Bur thep dont of appropriation was in Reuel loved L 


appropriations by parliament. In Grey's Debates there is a ſtill | 


vol. i. p. 148. v. 3. p. 175, 317, 318, 354, 446, 447» 450, 
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" In the reign of James the ſecond; the few parliamentary aids 
to that prince were made without ay ſpecific W 


'F ROM the Revolutions, the grant of ſupplies with appropriation 
to certain ſervices became the common practice; and there are 
I believe very ſew inſtances of acts of ſupply during the reign of 
William without clauſes for that purpoſe. For particulars, I 
refer to Mr. Poſtlethwaite's e of the N from the 
Nee 


In. the -conclufſon ar tha 1 0 1 9. & 10. Will. 3c. 44. 
there is an appropriation of all the ſupplies of the ſeſſion. This 


is the firſt inſtance I. have obſerved of a general appropriating, 
act for the ann. ſuch as is now in uſe. 


in the 3. & 4: Ann. c. 55 ks is a t appropriation of 
all monies raiſed by loan under any act of ſupply during the 
whole ſeſſion ; which ſeems exactly on. the plan of the. annual. 
appropriating acts now in ule. 


From the 3. K 4 Ann. to ah preſent: time there fl been a 
like appropriating act in every {cMon, and as far as I can find 
without ſo much as one inſtance to the contrary, except that of 
the laſt ſeſſion, which concluded with a diſſolution. before the- 


uſual buſineſs of the year was . haiſhed:. 


*J Co N 
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WRITS OF ERROR 
| IN 


CRIMINAL CASES. 
fee Jane] hep. 2 


(TE following collections and deductions concerning WxrTs ow 
ERROR Ix CRIMIxAIL. Caszs were haſtily put together in the be- 
ginning of December 1784. The particular caſe, in which the 
author was applied to, aroſe on a judgment of the king's bench for 
a miſdemeaner only. However ſome difficulty occurred in obtain- 
ing that fiat from the king's attorney-general, which has now long 
been an eſtabliſhed ſanction at the office of curſitors for making 
© out a writ of error in criminal caſes, where neither of the two 
© higher, and perhaps in ſtrictneſs the more conſtitutional, ſanctions, 
by warrant from the king and by ſpecial direction from the keeper of 
the great ſeal, has been obtained. At length a fiat was granted by 
the then attorney-general, But whether the following ſtatement 
concerning the nature of the claim to a writ of error in criminal 
caſes. had any influence in expediting the grant of the fiat, the 
author is not even at this moment apprized. ] 


M. v having applied for a writ of error on che june 
ment lately given againſt him for perjury, and a doubt 
ariſing whether Mr. Attorney- general will give his far for 
allowing ſuch writ, it becomes of conſequence to conſider, 
what is the nature of the ſubject's pretenſion to a writ of error 
in criminal caſes; more eſpecially where the crime is neither 
treaſon nor felony, but only a miſdemeanoar. . 
Ff f 2 | On 
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ON this occaſion, I am aſked, by the gentleman who is: 
Mr, #***#*#®?, attorney, to ſtate any authorities, which favor the 
idea of Mr. 8 being intitled to a writ of error as a nat- 
ter of 4 K 
I nave in e looked into the books z PUR” dan them 

I collect the following authorities in ſupport of Mr. * 
claim to a writ of exror conſidered as a writ de jure. 


- $"*% „ 1 
4 1 4 N 4 | 5 8 


Tux 6th of Hen. 6. chap. 1. and the 8th. of Hen. 6. chap. 10. 
preſcribe the mode of outlawing perſons indicted in, the king's 
bench and, other” courts. Lord Coke in his Third Inſtitute. 
page 31. after referring to theſe ſtatutes: obſerves upon them 
1 the following words.“ If the proceſs: and order preſcribed. 
by thoſe ſtatutes be not purſued, the outlawry may be re- 
% verſed by writ of error, which writ ought to be granted to him 
„ Ex MERITO jusrrriæ, as it was adjudged in Ninian 
kt Menville's* caſe.; and thoſe. ſtatutes do extend as well to. the 
« king's bench as to other courts having by commiſſion power- 
to determine. the ſame ;, and very few. outlawries of treaſon. 
« or felony are of force and. validity in-law, for that thaſe acts 
© are not purſued.” — On. the fide of this paſſage in the Third 
Inſtitute, there is a reference to Ninian Menmville's cafe- as 
being of Michaelmas 26. & 27. Eliz. in B. R. on a writ of 
error to reverſe an outlawry * treaſon. The particulars of the 
caſe are ſtated in a ſubſequent part of the Third Inſtitute. See: 
3. Inſt. 215.. f 

Tur like doctrine is ſtated in Hurlſton- s caſe, which was in- 
B. R. Hilary 39th of Elizabeth and is reported in 2. Leon, 194. 
3. Leon. 160. and 4. Inſt. 194. In that caſe. Hurlſton brought 
error againſt the queen on a judgment in the exchequer court 
of the county palatine of Cheſter, by which a patent granting 
an office for Hurlſton for life had jar annulled. It was moved, 
on the part of the queen, that Hurlſton ought to have ſued to, 
the queen by petition, and that a writ of error could not- be 


7 — n granted 
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granted without her ſpecial favor. At the end of the caſe as in 
zd Leonard, Wray chief juſtice ſays, many outlawries have 
* been reverſed by error without any petition, and yet in ſuch 
*. caſe the queer hath an immediate intereſt.” — In zd Leonard, 
which ſeems. the better report of the two, Wray's words'are 
ftill ſtronger ; for there he poſitively and abſolutely aflerts, — 
that an outlawry may be reverſed by bringing a writ of error 
«. without ſuing petition to the king. — The reſult of the ar- 
gument according to lord Coke's report was, that in this caſe 
the writ of error ought to be granted without any. petition,, 
and of that opinion was the whole. court of king's bench. 
and ſo the writ of error ain ſtand.” 


F dont the reign of Elizabeth till ſome years after the Reſtor- 1 
ation, I do not meet with any opinion or argument on the queſ- | 
tion, whether in criminal. caſes writs of error are grantable of 
right or of favor. But in 1683, whilſt-lord keeper North had. 
the great ſeal, two caſes occurred: in chancery, and in both. 
of them his lordſhip denied, that writs of error in criminal 
caſes were DE JURE and EX DEBITO JUSTITIZE, Or DE CURSU, 
except where , proviſion was made for them by ſtatute. The 
firſt of "theſe caſes was Crawle v. Crawle 1. Vern. 170. The 
ſecond is called the Rioter's Caſe, and. is in. the fame book 
page 175. In the latter caſe the lord. keeper in. ſupport of his 
opinion ſaid, that he had a collection of ſeveral caſes out of the 
old books of the law. given to him by lord Hale, which. A 
ſhewed, that writs of error in criminal caſes are m_ 2 . 
Ex DEBITO JUSTITIZ but EX GRATIA. REGIS. 


EET 
iy 


IN 1684 Sir Thomas Armſtrong was proceeded * on 
an outlawry for high treaſon (). He pleaded that he was be- 
yond ſea at the time of the outlawry, and claimed the benefit 
of the 5th & 6th Edw. 6. c. 11. which gives a year for ſuch 
perſons to come in and ſurrender.. Though when Sir Thomas 


( 2): See Sir Thomas Armirong's Caſe in Skin, 194. 3. Mod, 47. 3. State Trials 983. 
offered 
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offered this plea the year was not expired, lord chief Juſtice 
Jeffries and the other judges of the king s bench refuſed to 
receive the plea on the ground that being Aready a priſoner 
Sir Thomas's ſurrender to the court was not within the intent 
of the act. Execution being awarded, lady Armſtrong on 
the. part. of her huſband delivered a paper (q) to lord 4 
North lord chief juſtice Jefferies and Sir Robert Sawyer the 
iking's attorney general, claiming a writ of error to reverſe 
the outlawry as a matter of right; and in this paper Ninian 
Menville's caſe before cited from lord Coke's third and fourth 
Inſtitute was referred to as a direct authority in Sir Thomas's 
favor. — But the application failed and Sir Thomas was exe- 

cuted. However in · the year after the Revolution theſe pro- 
ceedings were examined by the houſe of commons and con- 
demned as illegal (7). In the debates on this ſubject () Mr- 
Hawles,: afterwards ſolicitor-general to king William, ſaid, a 
4% writ of error is a writ of right, and I am ſorry it was left out 
in the Bill of Rights.” This poſition was controverted by 
Sir Robert Sawyer. But it was in vain; for amongſt other re- 
ſolutions of the houſe againft this proceeding, one was, that 
* a writ of error for the reverſal of a judgment in felony or 
„ treaſon ic the right of the fubjefF and ought to be granted 
at his defire, and as not an att of grace or favor, which may 
< be denied or granted at pleafure.” This reſolution paſſed- 
the houſe the 19th of November 1689 ; and on the 2oth of 
January following Sir Robert Sawyer was expelled the houſe of 
commons for his ſhare in 1 illegal proceedings againſt Sir _ 
mas Armſtrong. 


In the famous conteſt between the two houſes of parliament 
an 170 3. on the ner queſtion whether an action would lie 


) See the paper in 9. State Trials 470. 


(r) See 3. State Trials 986. and Journ, Comm. 12 & 19 Nov. 1689. and 20 & 25. 
Jan. 1699-0 


(,) 9. Grey's Deb. 523, 538. | ; * : 
Faye | againſt 
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aguinſt a returning officer for an elector of members of para 
lament on account of having his vote refuſed, ſeveral perſons. 
were committed to priſon by. the commons for being concerned. 

in ſuch an action. The perſons committed being brought. into 
the king's bench by writs of habeas corpus (?), lord Holt 
thought the commitment illegal and was for diſcharging the 
priſoners ; but the three other judges differed. from him, and: 
the priſoners. were therefore remanded. Upon this writs of 
error. were applied for, which gave occaſion of referring it to 
all the judges as a queſtion, whether a writ of error in that or 
any other caſe was ex debito juſtitiæ or ex mera gratia, Ten 
judges including lord Holt held, that the writ could not be de- 
ned except only in treaſon or felony. Two others were of opi- 
nion that the ſubject could not of right demand a writ of error” 
in any criminal caſe. This opinion of the judges, which was 
given by them to the houſe of lords, was followed with a re- 
| ſolution by that houſe, that a writ: of error it not a. writ of 
en grace, but of. right, and ought: not to be denied to the ſub- 
ce jet: when duly applied for, though at the requeſt of either 
« houſe of parliament, the denial thereof being. an obſtruction 
« of. juſtice contrary to Magna Carta.“ Journals of the lords 
27. Feb. 1704. Thic lords afterwards addreſſed the queen to 
grant the petitions for the writs of error and to iſſue a warrant. 
authorizing thę eurſitor to make them outs The addreſs. pre- 
ſented on this occaſion is a very copious and maſterly defence 
of the houſe of lords and a moſt ſevere attack of the commons. 
In this addreſs there are the. following paſſages concerning the 
grant of writs of error. —'** We are ſure the houſe of commons 
« in the year 1689 were of opinion, that a writ of error, 
even in cafes of felony and treaſon, is the right of the ſub- 
ject, and ought- to be granted at his deſire, and is not an 
act of grace and favor, which may be denied or granted at 
6) pleaſure : ſo that as far as the opinion of the houſe of com 
% mons ought to have: "Won + in ſuch a en whatever · the. 


(%) See the Queen v. Paty and Others 2. L. Raym. 1105. 
| | 6 preſent: 
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7 rt opiniomof that houſe is, they then nd a writ 
| . of error was the right of the ſubject in capital caſes, here 
- * only it hall at any time been doubted of. But that it is a writ 
of right in all other caſes, has been affirmed in the law 
* books, is verified by the conſtant practice, and is the 
opinion of all your preſent judges, except Mr. Baron Price 
* and Mr. Baron Smith.“ Journals of the Lords for 1 3th 
March 1704. —— It is obſervable alſo, that the commons, in 
* their remarks on the reſolution of the lords concerning writs 
, of error, did not think fit to controvert it; but contented them- 
ſelves with inſiſting, that it was not material to conſider whe- 
ther a writ of error is of right or of grace, becauſe the caſe in 
queſtion was one in which no writ of error was ever attempted 
| e (a). n a 
Tus only ſubſequent caſes, in which I 804 any thing mate 
rial on the point in queſtion, are Mr. Earberry' s, which was 
before the king's bench in 9. Geo. 1. and Mr. Wilkes's, which 
was before the ſame court in the roth of the preſent king. 
Both theſe were caſes of outlawry for a miſdemeanor. The 
former is in Forteſcue's Rep. 37. and 8. Mod. 177. The latter is 
in 4th Burr. 2527. In both the court ſeems to have recognized, 
that a writ of error is a writ of right except in treaſon and 
- felony. But there is a difference in the manner. of expreſſion 
from the judges in the two caſes. In Mr. Earberry's caſe, the 
judges, who took notice of this point, acknowledged the right 
to a writ of error except in treaſon and felony in abſolute and 
\ \ unqualified terms. But lord Mansfield in his opinion in Mr. 
Wilkes s caſe treats the opinion of the judges in 1704 as a 
novelty then for the firſt time introduced into the law, and 
limits the extent of their deciſion, by conſtruing it to mean, 
not that a writ of error was a writ F courſe, but mere] y that 
* where there is a probable error, it ought not to be denied.” 


. | (s) See Journ, Comm. 6. March 1604-5. 
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Fon the preceding review of the caſes and authorities on the 
queſtion whether a writ of error in criminal caſes is a writ of right 
_ or of favor, it appears, 


1. Tur long previouſly to the reign of queen Ann there 
were. opinions in favor of conſidering writs of error even 

in treaſon and felony as writs of right; particularly the 
opinion of lord chief Juſtice Wray in the King's Bench 

in the reign of queen Elizabeth, an approbation of that 
opinion by lord Coke, with a reſolution of the houſe of 
commons in 1689 declaratory of their ſenſe of the law 


accordingly. 


2. Tur, conſequently, the idea of its previonſly being a 
perfect novelty, to conſider writs of error in any criminal 
caſe as writs of right, ſeems to be a miſtake, founded 
on not having ſufficiently attended to the hiſtory of 


the ſubject. 


3. THAT in the reign of queen Anne there is a reſolution 
of ten judges out of twelve delivered in parliament, de- 
claratory of the abſolute right to a writ of error in all 
criminal caſes except treaſon and felony. 


4. Tn Ar in the ſame reign there is a reſolution of the lords 
after hearing the judges, declaring the abſolute right of 
the ſubject to a writ of error in all criminal caſes without 


ſo much as one exception. 


5. Tur, fince the reign of queen Ann, the right of the 
. - ſubject to a writ of error in criminal caſes under treaſon 
and felony has been recognized in Weſtminſter-hall by 
ſome judges without contradiction from the reſt. 


6. Tuar lord Mansfield qualifies the right to a writ of 
error in miſdemeanors, by explaining the writ to be not 
abſolutely of courſe, but only claimable as a right on pro- 


able error ſhewn. 


Gee 7. THAT, 


TT — —— ˙ ·˙ 


450 CONCERNING WRITS OF ERROR IN CRIMINAL CASES, 


57. Tu ar, whether lord Mansfield's qualification of the right 

to a vrit of error in miſdemeanors is adopted by other 

judges, or is his lordſhip's particular W is not diſ- 
coyerable at preſent. 


Ir may perhaps be expected, chat after advancing thus far 
into the queſtion of right concerning writs of error in criminal 
caſes, I ſhould add my own opinion, or at leaſt ſomething ap- 
proaching to one. But I purpoſely avoid fo doing. It is a ſub- 
ject, on which I have not thoroughly made up my mind in the 
full extent. Beſides on a point of ſuch general importance, and 
one now depending before the firſt law-officer of the crown, I 
think it more becoming me not to offer my private ſentiments. 
If the matter I have collected is of ſufficient weight in favor of 
Mr. **##***'s claim to a writ of error, the aid of my opinion 
will. not be neceſſary to the ſupport of bis pretenſion. If the 
authorities I have ſtated ſhall not instliemlelves avail to prevent 
Mr. Attorney General from refuſing his fiat to the claimed writ 
of error, it would be an inexcuſable preſumption in me to ſup- 
poſe, that any opinion from me would have * enough to 
ſupply the deficiency of thoſe authorities. | 


Nor l been conſulted on the ſubject of theſe 3 


till yeſterday, 1 probably have omitted ſome authorities, which 


with more time I might have collected. I particularly think it 
likely, that both Fitzherbert's Natura Breuium and the Year 
Books may furniſh material information. But though I may 
have omitted many things of conſequence, I may add, that I 
could not have collected nearly ſo much in ſo ſhort a. time, if 
heretofore I had not made ſome reſearches on the ſubject. 
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Leno; in ſupport of his Ar RAL to the Iriſh — of 
Lords, from a decree of the preſent lord chancellor of Ireland, 
made in Hilary term 1794, in a cauſe, in which Mr. HENRY BUR 
NELL was plaintiff, and the EARL or Incniavin and the prefent 
Dukk or LEINSTER and the preſent EARL or SAN NON were 
defendants. The great point of the cauſe was on the conſtruction 
Of a covenant of renewal, in a leaſe granted in 1668 by the Earl 
of Inchiquin great great grandfather of the preſent Earl, of cer- 
tain lands, in Ireland, to Mr. Burnell's great grandfather, for ſixty- 
one years, at (10. a year, and upon the terms of the leſſee's 
maintaining the buildings and not parting with the premiſes 
without the leffor's conſent and giving the refuſal to him. The 
covenant was, that upon expiration of the term of ſixty- one years, 
the leſſee or his heirs or aſfigns ſhould pay (40. as a fine, and then 
the leſſor his heirs or affigns ſhould paſs Axor RRR IMMEDIATE deed 
of keaſe of fixty-one years MORE at the yearly rent and reſervations as in the 
original leaſe is agreed upon, In Auguſt 1729 a fine of (40. was paid 
to the Earl of Inchiquin uncle of the preſent Earl by Mr. Henry 
Gg g 2 Burnell's 
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Burnell's grandfather then tenant for life under the entail of the: 
Inchiquin eſtates ; and in conſideration of ſuch fine, the Earl of 
Inchiquin, uncle of the preſent Earl, covenanted with Mr. Henry. 
Burnell's father in Auguſt 1732 to renew foy ſixty-one years, pur- 
ſuant to the beſore- mentioned covenant of renewal,. to commence from 
expiration of the firſt term of ſixty-one years, and under the ſame 
rents clauſes covenants and agreements as in the original leaſe. In. 
1791 'this ſecond. term of ſixty-one years expirek + Then the 
preſent Eart of Inchiquin as equitable tenant bor life of the lands, 
and the Duke of Leinſter and the Earl of Inchiquin as truſtees of 
the legal fee under a private act of parliament, bring an ejectment 
in the court of exchequer in Ireland to recover the lands againſt 
Mr. Henry Burnell,, who as perſonal repreſentative of his great 
grandfather the original leſſee was tenant in poſſeſſion. A verdict 
being obtained againſt Mr. Henry Burnell, he filed his bill againſt 
the preſent Earl of Inchiquin and the two truſtces of the legal. 
' fee, claiming a right of perpetual renewal, and praying for a third 
| leaſe for ſixty-one years with a covenant for renewal. for ever on pay- 
ment of a fine of £40. for each renewal. In Hilary term 1594 
the chancery cauſe was heard.; and the preſent lord chancellor of 
Ireland was of opinion, that uader the covenant of renewal the 
original leaſe was to be conſtrued as, renewable for ever; and 
decreed accordingly againſt Lord Inchiquin.. Soon aſter this. 
decree the author of the following Argument was conſulted; and 
the opinion he wrote upon the occaſion encouraged an. appeal : 
and an appeal being reſolved upon, he was deſired to frame a caſe- 
of appeal: for Lord Inchiquin with reaſons againſt the decree. 
The reaſons which. he prepared conſtitute the following Argu- 
ment. But being ſent. into Ireland the reaſons were newly caſt : 
and that the reader may ſee how they were changed, they are 
given in. No. IV. of the AergnDix to this volume from the 
printed Appeal Caſe for Lord Inchiquin. As to the Caſs itſelf, as 
it was finally prepared by the author of this volume, it. is alſo 
given in No. IV. of the ſame APPENDIX. with ſome: ſmall addition, 
which was very. properly made in Ireland. With ſuch: addition, 
the caſe ſo framed made part of Lord Inchiquin's . printed Appeal 
| Caſe. The reſult of the hearing before the houſe: of lords in 
| 1 was an order Wanted eb the lord chancellor of 
| | Ireland's. 
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Fretand's' decree ; and this order, it is ſaid, was ſounded upon an 
. unanimous opinion oh the judges in Ireland. againſt the right of 
renewal, | 


of ' renewal, in the leaſe for ſixty-one years, which in 
October 160g wut granted by the earl of Inchiquin, the anceſtor 
and great great ather of the appellant the preſent earl, to 
Mr. Chriſtopher Burnell the great grandfather of the reſpondent 
Mr. Henry Burnell, ought to be conſtrued as an agreement for 
one renewal only, or ought to be conſtrued as an agreement for 
perpetual renewal. — The former conſtruction is contended for 
by the appellants. — The latter conſtruction is inſiſted upon by 
the reſpondent, and has been decreed in his favor. 


| InpeeD the reſpondent's bill begins with ſuggeſting, that 


the eſtate» in queſtion originally belonged to his family; and 


that the earl of Inchiquin, who granted the leaſe of 1668, came 
into poſſeſſion as a mere 7ruftee for granting a leafe perpetually 
renewable to the reſpondent's family, they being Roman Catho- 
lics. But this ſuggeſtion of fruſteeſbip is denied by the an- 
ſwer of the appellant the preſent earl of Inchiquin; is un- 
proved by the reſpondent; and is apparently made uſe of, only 
with a view to influence the conſtruction of the renewal cove- 
nant in favor of the reſpondent, his bill not making out any 
title under the ſuppoſed truſt, nor claiming to have any truſt 
derfared-. | 


Tune is allo! in the cauſe a difference between the appellants 
and the reſpondent, as to the time from which the leaſe containing 
the covenant for renewal commenced. According to the coun- 
terpart in the poſſeſſion of the appellants, the leaſe was dated 
the 1ath of October 1668; and the term was for fixty-one- 

years 


| HE ſingle queſtion in this caſe is, whether the covenant 


— 
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ars from the 1ſt of May 1666: whereas, „ to the 
— leaſe, which is proyed on the part of the reſpondent, 

and of which a copy is contained in the Appendix to this caſe, 
the leaſe was dated the 16th of October 1668, and commenced 
from the 1ſt of May 1669. In the firſt ejectment brought 
againſt the reſpondent this difference was material ; becauſe if 
the leaſe was for ſixty-one years from the 16th of May 1669, 
the renewal for ſixty-one years under the covenant of renewal 
and -the agreement or artiele from William earl of Inchiquin 
to the preſent earl's uncle in purſuance of ſuch covenant was 
not 1 when that firſt ejectment was brought; and fo 
that ejectment at length failed. But this difference is now 
become immaterial ; becauſe when the ſecond ejectment, 
namely that againſt the judgment in which the reſpondent 
claims relief in equity, was brought, the ſixty-one years under 
article of renewal though reckoned from May 1669 were ex- 
pired, and conſequently the legal title under which the appel- 
lants recovered the eſtate at law from the reſpondent i is unde- 
niable. | 


Tn ſuggeſtion of truſt and the difference N. the com- 
mencement of the leaſe of 1668 being both thus diſpoſed of, 
the caſe is narrowed into the queſtion as to the extent of the 
covenant of renewal ; and the reaſons, which the appellants have 
to urge againſt the decree appealed from, ſhall — dar dd to 
that ſingle point accordingly. 


Now the appellants i in ſupport of their eee ben and l 
the conſtruction of — enewal, beg leave to eonſider the 
caſe in three points of view. L On the conſtruction of the 
words of the greek independent of authorities. II. On 
the influence, which authorities ought to have on the caſe. —— 
III. On the force of the reaſons, which are underſtood to be 
the grounds, wo which a pany . of renewal has been 

decrred. 5 


— 
- - L 4 oe - 
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I. 


IT is humbly conceived on the part of the appellants, thar 
if the covenant of renewal is conſidered without reference to 


authority, a more ſtrong caſe againſt a perpetual right of renewal 
can ſcarcely be imagined. 


Wuzn a ſtipulation is intended to be made for a perpetual 
renewal, it is natural, that ſome words expreſſive of ſuch in- 
tention, ſome phraſes pointing at perpetuity, ſhould be inſerted 
in the renewal covenant, and that the mere language ſuiting the 
caſe of a ſingle renewal ſhould: not be relied upon. Accordingly 
it is obſervable, that in moſt of the great caſes, in which the 
eſtion has occurred, whether a court of equity ſhould relieve 
againſt lapſe of the limited time for renewal, the language of the 
covenant to renew has been very explicit in this reſpect. — In 
the caſe of Sweet againſt Anderſon before the houſe of lords in 
England in March 1722, which aroſe on a leaſe for three lives 
made in 1697 by the truſtees of James the ſecond duke of Or- 
mond, the duke's covenant to renew did not merely expreſs, 
that a new leaſe was to be granted on the dropping of a life at 
and under the ſame rents and covenants; but alſo expreſſed, that 
he his Heirs and aſſigns would renew from time to time and at all 
times thereafter, and even that the new leaſe ſhould contain @ 
lite covenant of renewal. — In the earl of Roſs againſt Worſop, 
before the lords in England in March 1740, the leaſe, which: 
was of lands in Ireland-and for three lives, had a covenant. for 
rene wal with the words from time to lime and at all times there. 

zer, with a reference to the dropping of new lives, as well as 
of the three lives named. — In Magenis againſt Magenis' by the 
houſe of lords in England, which was alſo on a leaſe of lands in 


Ireland for three lives and was athndged in December 1745, 


the 
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the covenant of renewal was in the ſame ſort of language as the 
covenant in the earl of Roſs and Worſop. — The-caſe of Pendred 
againſt Griffith, before the lords in England in May 1744, on 
an Iriſh leaſe for three lives, is in both of the printed caſes ſtated 
to have been with a covenant of renewal for ever; though the 
exact words are not given, but only the words of covenant for 
payment of the rene wal fine. — In Charles againſt Rowley, 
which was alſo the caſe of an Iriſh leaſe for lives and was before 
the lords in England in April 1774, the covenant of , renewal 
expreſsly provided for having a clauſe of renewal: in the new 
leaſe. — In Kane againſt Hamilton, another Iriſh caſe, which 
was adjudged by the lords in England in February 1776, the 
covenant of rene wal appears by the reſpondent's caſe to have 
been expreſsly for a renewal for ever and on the dropping of 
lives named and to be named. —'So. again in Bateman againſt 
Murray, which was heard before the lords in England in Febru- 
ary 1779 and was one of the laſt Iriſh appeal caſes before that 
judicature, the covenant of renewal was alſo an expreſs ſtipu- 
lation for three lives for ever. — In the great caſe of the ducheſs 
of Chandos againſt Brownlow, which was before the lords in 
Ireland in 1791, the covenant of renewal was both on the 
dropping of the three lives named and of the lives 0 be after- 
wards added, with the addition of the words and /o from time to 
time for ever. — 80 in the late Engliſh caſe of Bayley againſt 
the corporation of Leominſter, which was before lord chancellor 
Thurlow and is reported in 3. Bro. Cha. Caf. 529. the covenant 
for renewal had the words and jo from time to time for ever after, 
and then there was added as often as the caſe ſhould fo happen. — 
Theſe nine caſes all of them containing /peczal language for 
perpetual renewal are, it is ſubmitted, without hunting for more 
inſtances, very ſtrong evidence of the habit of being ſufficiently. 
explicit, where perpetuity of leaſe is intended. As alſo all theſe 
caſes, except the laſt, are upon Iriſh leaſes, the application to 
the preſent caſe becomes particularly ſtriking : for they ſhew, 
that though leaſes perpetually renewable are infinitely more 
n in Ireland On in 9 _ the caution of uſing; 
expreſs 
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expreſs words: of perpetuity is not leſs attended to here than 
there. i $2" 1 Ty 


Bur though it is ſo natural in leaſes with covenants of renewal 
to expreſs perpetual renewal where it is intended; and though 
ſpecial language for that purpoſe is ſo common and fo various in 
Iriſh leaſes z yet in the covenant of renewal in queſtion no 
language of the kind is to be fonnd. If perpetual renewal was 
intended, the poverty of words to convey ſuch a meaning is 
ſtrikingly apparent ; and the compoſer of the inſtrument, though 
full enough in his phraſeology in other reſpects, muſt for this 
important purpoſe of marking perpetuity have been ſingularly 
unfortunate. The covenant neither has the words /or ever, nor 
from time to time, nor the words as often as the caſe ſhall hap ben, 
nor any equivalent language; not ſo much as a ſingle iota point- 
ing beyond one renewal. Nay, this is ſtating the covenant 
ſhort of its real contents as againſt perpetual renewal. The 
covenant is not merely without words expreſſive of contract to 
renew perpetually. The language of the covenant even points 
to the contrary; containing words peculiarly adapted to confine 
the renewal to one ſingle renewed leaſe. The covenant is for 
ANOTHER IMMEDIATE deed of leaſe of fiæty-one years Mok E. 
In itſelf the word axoTRER imports a fingle rene wal; ſeeming 
equivalent to ONE OTHER. The word IMMEDIATE enforces 
this conſtruction ; for ſuch an epithet ſtrictly imports an ex- 
cluſion of MEDIATE leaſes, that is, of all leaſes beyond a nxxT 
IMMEDIATE one. Even the word MoRE has a ſimilar force, 
forbidding as it were the expectation of More than ons 1M- 
MEDIATE renewed leaſe of fixty-on& years. It was as much, 


as if the leſſor and leſſee had faid to each other, one fingle 


« term of ſixty- one years beyond the original term is the only 
«© renewal ſtipulated for. In ſhort, without an expreſs negative 
upon renewing more than once, it was ſcarce pothble to have 
ſelected language more adapted to convey the intention of in- 
tending one renewal and one only. If one ſingle renewal was 


meant, 4 * of words in this covenant of renewal is 
H h h quite 


3 


; — . eee tate 
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quite natural and intelligible, quite conſiſtent with the prudent 
diſcrimination of the moſt verboſe conveyancer. But if perpetual 
renewal was meant, ſuch a ſhortneſs of language to convey the 
idea was ſcarce to be expected from the ſparingneſs of the moſt 
economical leaſe drawer ever yet heard of. Nor, as the ap- 
pellants are adviſed, is it the leaſt detraction from this way of 
conſidering the covenant of renewal, that the covenant of re- 
newal requires the renewal leaſe to be at the yearly rent and 
reſervations agreed upon in the leaſe renewed. So requiring is 
no more than expreſſing what would otherwiſe be implied: 
for a covenant to renew a leaſe is a covenant to grant a farther 
leaſe and under the ſame reſervations z and it would not be mere 
renewal, if the new leaſe was with different reſervations. It is 
not pretended, that a fimple covenant to grant a renewal would 
demand a renewal leaſe with a covenant of renewal: and as ſuch 
a covenant would neceſſarily imply, that the renewed leaſe ſhould 
have the ſame rent and reſervations, expreſſing that there ſhall 
be ſuch: cannot be a juſt ground for a different conſtruction, 
cannot be a juſt ground for converting one ſingle renewal into 
renewal in perpetuity, Expreſſion of that, which would be 
otherwiſe implied, is only the ſame thing conveyed in a different 
way: and if the implication doth not extend to perpetual re- 
newal, there is not any reaſon, why an expreſſion to the ſame 
effect ſhould fo extend. Much leſs ought ſuch a conſtructive 
extenſion of an engagement for à renewal into an engagement 
for an mfinitude of renewals to be applied to the preſent caſe, in 
which, as has been already ſhewn, the language of the. covenant 
is ſo ſpecially reſtricted, as to be an expreſs covenant for ANOTHER 
IMMEDIATE /eaſe of fix years MORE ; that is, in other words, 
for one fingle renewal and one renewal ONLY ; which in ect is 
A NEGATIVE UPON ALL FURTHER RENEWAL. "Therefore 
here it is ſubmitted on the part of the appellants, that unleſs 
the weight of authority ſhall be ſuch as to forge the conſtruction 
for. perpetual renewal upon the covenant in queſtion, there is 
not a color for extending the right of renewal beyond one im- 


mediate term of fixty-one years after expiration of the original 
| term; 


| | . 
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term; or, to uſe the very words of the covenant, anoTHER 
IMMEDIATE deed of leaſe for fixty-one years Mok R: but on the 
contrary, to let in a ſecond renewal-will be contradiQting the 
expreſs language of the covenant and to fuppoſe an intention of 
oe Pues covenanting which they in effect have negatived. 


Tua caſe being thus very ſtrong for the appellants on the 
covenant of renewal itſelf, it may ſeem unneceſſary, on their 
part, to look for aid to any other proviſion in or any circumſtance 
relative to the leaſe which contains that covenant. — However, 
the appellants for their better ſecurity beg leave to ſtrengthen 
the ground of their conſtruction by adverting to three other 

parts 1. the leaſe. Theſe are, yFirsT the engagement by the 
leſſee « to keep and maintain ſuch edifice and buildings, as ſhould 
ſtand upon the premiſes if ftaunch and tenantable; 8E 
CONDLY, the leſſee's engagement not to aſſign without the leſſor's 
eonſent and giving the refuſal to him; and THIRDLY the exone- 
ration of the lefſee from all rent in ca ſe of diflurbance or war, ſo as 
to diſable him from paying. In the y1rsT of theſe three pro- 
viſions there is ſomething very adverſe to the conſtruction of 
perpetual renewal : for if the leſſor meant to part with the lands 
for ever, why ſhould he have looked to the return of the lands 
into the poſſeſſion of his family with fo anxious a proviſion ta 
ſecure having the buildings and edifices in due repair? Nor are 
the two other proviſions wholly unimportant to the argument : 
for it ſeems not very natural to couple re/tramrt of alienation with 
perpetuity of leaſe ; and to deprive the leſſor of all rent in time 
of diſturbance is a proviſion, which leads to ſhew the mad-quacy 
of the confideration for a perpetual right of renewal, and conſe. 
quently enereaſes the difficulty of raiſing ſuch a right by in- 
ference and implication from the generality of words. not pro- 
feſſedly pointing at perpetuity. — Here alſo the appellants requeſt 
ſome attention to that part of the reſpondent's. bill, which 
aſſerts, that in 1668, when the leaſe was granted, the reſerved 
rent of £10. a year was not the twentieth part of the rent, which 
might have been obtained, This was probably aſſerted to aſſiſt 
H hh 2 the 
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the reſpondent's allegation of the leflor's having been a truſtee 
for the reſpondent's family. But the reſpondents having failed 
in proving a truſt, his allegation of the rent's being about 
twenty times leſs than might have been obtained operates againſt 
himſelf: for it appears peculiarly unreaſonable to imply an in- 
tention of granting a right of perpetual renewal, where without 
ſuch a conſtruction the leaſe is acknowledged Ws be- on terms 


highly beneficial to the le Mee and highly * to Ur 
tefſor. 


Bur theſe latter remarks are merely oecd! in a fubldiary 
and cautionary way. What independent of authorities the ap- 
pellants principally rely upon is, — that to conſtrue a mere cove- 
nant to grant a renewal leaſe under the ſame rent and covenants 
or reſervations into a perpetuity of renewal is a violent and moſt 
unreaſonable conſtfuction; — and that though fach a conſtruc- 
tion could be excuſed, ſtill to make a farther ſtride, by apply- 
ing ſuch a conſtruction to a covenant of renewal expreſely re- 
ſtrained to ANOTHER IMMEDIATE J-a/e for one term MORE, 
ought to be deemed a latitude quite mitotcrable, ' | | 


A. 


| WITH reſpect to ane it is aprheaded, chat they 
| will be found to ſtand thus 


Tur An caſe to be met with is Richardſon againſt gxdenham, 
which is in 2. Vern. 447. and was decreed in chancery in En- 
gland in Mich. 1703. This caſe, though it appears hitherto to 


have eſcaped attention, ſeems very material. It arofe on a leaſe 
of ſix acres of land for three years at 4 13: a year, with a co- 
venant by the leſſee 7o lay out £100. in improvement, and with a 
covenant by the leſſor at the end of the term to grant a new 
leaſe under the ſame rents and covenants. Fhe eſtate being ſold 


to 
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to the defendant, he refufed to grant the new leaſe. The diſ- 
pute was not from a claim to have a covenant of renewal in the 
new leaſe: for it is not ſuggeſted, that the leſſee ſo much as 
thought of fo extending his right of renewal into a perpetuity. 

The fingle queſtion appears to have been, whether the covenant 
to rene VW bound the land, or was merely perſonal to the leſſor. 
A new leaſe was decreed. But there is not a word in the book, 
about having a covenant of renewal inſerted in the new leaſe 
and fo making the renewal perpetual. At the time of this caſe, 
therefore, it may be preſumed, not only that there was not an 
idea of inferring perpetual renewal from a bare covenant to re- 
new under the fame rent and covenants, but that the leſſee's 


covenant to lay out money in improvement was not ſufficient to 
warrant ſuch a conſtruction. 


1 


TI x ſecond caſe is Bridges againſt Hitchcock and Mratberell; 
and being the authority moſt likely to be relied on by the 
reſpondent, the counſel of the appellants find it neceſſary to ex- 
amine it with great particularity. The caſe is ſtated in the firſt 
volume of Mr. Brown's Cafes in Parliament ; but for the preſent 
purpoſe the printed appeal caſes for the houſe of lords in 
England have been inſpected. The caſe aroſe on an Engliſh 
leafe for twenty-one years. The leaſe was by the appellant 
Mr. Bridges to a Mr, Stapleton, under whom the reſpondents 
derived. The ſubject of the leaſe was a mill houſe and water 
griſt mill with the appurtenances called Ember Mills in the 
county of Surry. The premiſes were out of repair at the time 
of the leaſe: and, in confideration of the lefſee's tndertaking at 
his on charges to repair all the d efetts of reparation in the mills, 
the leſſor demiſed to the leſſee for twenty-one years at the rent 
of £41. year 'what had been before demiſed at I 3. a year 
more. The covenant for renewal was, that if the leſſee 
« his executors adminiſtrators or aſſigus, or any of them, ſhould 
« at any time thereafter before the expiration of the term de- 
«© mifed be minded to renew and take a farther leaſe of the de- 
„ miſed * then, upon application made at any time 

before 


* 
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before the laſt ſix months of che faid term, the leſſor his 
« heirs or aſſigns ſhould grant sun FARTHER LEASE AS 
ec SYOULD by the LESSEE his executors adminifirators or aſſigns BE. 
„ DESIRED, without any fine to be demanded therefore, and 
& under the ſame rent and covenants ONLY as in this Jeaſe.” 
The leaſe contained a covenant by the leſſee to repair the mill. 
hauſe banks and other premiſes, to preſerve the old courſe of the 
river, and not to hinder the free current of the water as it then 
run: and there was a proviſion, that the leſſee: ſhould be at 
liberty to change the mills into mills for working copper brafs 
or wire, but not powder or paper mills, and ſo as they were 
left corn mills at the end of the term. Upon the credit of this 
leaſe the leſſee and a partner pulled down the corn mill houſe 
and erected a very ſubſtantial brick mill houſe in its ſtead, and 
+ alſo a mill houſe and mills for manufacturing braſs and iron, and 
other buildings, and expended upwards of £1800. in theſe 
works. A little before the end of twenty-one years, the. 
reſpondent Hitchcock became legally poſſeſſed of the entirety 
of the leaſe, and was alſo equitably entitled ſubject to one fourth 
ſhare in the reſpondent Weatherell ; and being thus intitled 
Hitchcock and Weatherell claimed to have a new leaſe for Hxty- 
one years. But the leſſor Bridges complained of their exceed- 
ing the powers of the leaſe by converting the mulls. into mills 
for making iron hoops, Which required a. greater quantity. of 
water than corn. mills; and that thus, by higher penning of the 
water and raiſing the mill banks, his houſe and garden, which 
were oppoſite to the mills, were annoyed; and he alſo com- 
plained of other annoyances, and inſiſted that the leſſees had 
no right to. any farther leaſe without firſt removing the an 
ances he complained of and. fetting up a new dwellin . 
for a corn miller. To decide theſe differences, Hitchcock and 
his partners filed a bill in the exchequer againſt Bridges for a 
new leaſe for fixty-one years; and Bridges filed a croſs. bill: to 
have the annoyances removed and the covenants an, the part of 
the leſſee performed, and upon thoſe terms offered a new leaſe 
for taventy-one years. In December 1714 both cauſes were 


heard, 
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Heard, and the court of exchequer decreed for a new leaſe for 
twenty-one years on the ſame rent and covenants as in the old 
one; and that any difference about the new leaſe ſhould be 
ſettled by one of the barons: and coſts were given in both 
cauſes againſt the leſſor. Afterwards the draft of a new leaſe 
was prepared, with a coyenant for a farther leaſe at the end of the 
new term; and ſuch leaſe was approved by one of the barons 
and ordered by the court. From the decree and order thus 
made the leſſor appealed to the houſe of lords in England. But 
the appeal failed: for on the 24th of June 1715 the lords 
" wholly affirmed the decree. — Such was the caſe, the decree in 
which was referred to in the preſent caſe as a clear deciſion of 
the higheſt judicature in England, that a bare covenant to re- 
new under the ſame rent and covenants includes a right to have 
a oovenant of renewal inſerted in the renewed leaſe, and con- 
ſequently is made to include a right of renewing in perpetuity. 
But from the ſtatement given of this caſe fo referred to as a 
precedent againſt the appellants, it appears moſt manifeſtly, 
that there was MUCH MORE in the caſe than a mere covenant to 
renew under the ſame rent and covenants: namely, beſides the 
circumſtance of an expenditure by the leſſee to the extent of 
£1800. under a covenant for repairing, there was an expref 
engagement in favor of the leſſee, not for a farther term of the 
ſame duration as the original leaſe, but for sUcy FARTHER 
LEASE as the leſſee ſhould REQUIRE, that is, for any leaſe 
renewable or irrenewable for any term he ſhould think fit to inſiſt 
upon, It appears alſo, that the leſſee conſidered this right to 
require a new leaſe without limitation of time, as amounting to a 
contract for a leaſe to any extent of duration he ſhould name to 
the leſſor : and that accordingly the leſſee did name a term of 
 fixty-one years, a term almoſt three times as long as the vriginal 
term. Though too the court of exchequer and houſe of lords 
in England did not decree a leaſe for ſixty-one years, but or- 
dered a leaſe for a new term of twenty-one years with a covenant 
for renewal ; yet they may be properly preſumed to have ſo de- 
cided for a perpetual right of renewal, not an the bare covenant, 
| 70 
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to rene under-the ſame rent and covenant ; nay, nor ven an 
covenant afſiſted by the expenditure of C 1800. by the lefſee under z 
covenant” to repair; but on the ſpecial ground, that the contract 
to renew, in ſtrictneſs and according to the language of the co- 
venant, intitled the leſſee to claim any farther leaſe renewable or 
irrenewable and for any term of years however lamg he ſhould 
pleaſe to demand, and conſequently moſt expreſaly included the 
idea of leaſe in perpetuity. It is obſervable alſo, that in the 
printed reaſons for the reſpondent Hitchcock in this caſe of 
Bridges againſt Hitchcock and Weatherell, which were figned 
by Sir Edward Northey and Sir Robert aftexwards lord Raymond, 
the firſt anſwer to the objections, agaifiſt the decree lays a ſtreſs 
on the leſſor's having covenanted to grant 8VCu FARTHER I 
45 foould be ,DEMANDED under the fame rent and covenants 
only, and that it was the intent that the leflee Should be at liberty 
7a renew As OFTEN As HE SHOULD REQUIRE IT. This ſeems 
in effect arguing, that the words SUCH FARTHER ferm as the 
leſſee ſhould DEMAND was DOUBLY creating the right to a leaſe 
in perpetuity ; firſt by intitling the leſſee to renew as often as he 


ſhould require, and ſecondly by intitling him to make the re- 


newal term as long or as ſhort as he ſhould find convenient. It 
ſeems alſo to amount to arguing, that this unlimited right of the 
leſſee; to renew at pleaſure and to fix what the duration of the 
leaſe ſhould be, was ſubject only to one limitation in favor of the 
leſſor, namely, that the rent and covenants in the original leaſe 
ſhould not in any renewed leaſe be abridged to his prejudice. 
Conſidered in this laſt point of view, the turn of the precedent 
of Bridges againſt Hitchcock and Weatherell for the leſſee ap- 


pears to have been z not upon the words under the ſame rent 
and covenants ONLY, thoſe words ſeeming to have been in favor 
of the leſſor and a reſtraint upon the leflee's otherwife unlimited 
right of renewal; but upon the previous words, according to 
which the leſſee had a right to claim ſueh farther renewal as he 
ſhould: think fit, that is, a right of renewing as often and for as 
long or ſhort a time as he ſhould deem to be for his intereſt. In 
other words, the 9 and the houſe of lords in England 


decided 
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decided for the leſſee's right of renewal ; not becauſe the cove- 
nant was for a new leaſe for the ſame term under the ſame 
rent and covenants ; but becauſe the covenant to renew intitled 
the leſſee to renew at any time and for any term of years what- 
ever. Conſequently the deciſion was, at an IMPLICATION of 
a perpetual right of renewal from a covenant to renew from the 
words = under the ſame rents and covenants; but the compro- 
miſe of an ExeREss right of perpetual regrwal at any time and 
for any term of years at the leſſee's pleaſure, by converting 
ſuch expreſs right into a leſſer right, namely, a right of per- 
petual renewal for a certain term of twenty-one years. 


Tu third and next precedent is the caſe of Hyde againſt 
Skynner. It was decreed by lord chancellor Macclesfield in 
| Michaelmas 1723. It is reported in 2. P. Wms. 196; and ac- 
cording to the report there lord Macclesfield decided three 
points: namely, I. That a covenant to renew on requeſt of the 
leſſee without naming his executors is not perſonal, but extends 
to them. 2. That a covenant to renew a leaſe for five years, 
without expreſſing for what term the renewal ſhould be, was re- 
ſtrictable by a court of equity to twenty-one years as a uſual 
time. 3. That though the leaſe was to be made ON THE SAME 
COVENANTS, yet this SHOULD NOT TAKE IN A COVENANT FOR 
RENEWING THE NEW LEASE, becauſe then the leaſe would 
never be at an end. Leſt, however, there ſhould be a doubt, 
whether this third and laſt point of the caſe was ſo determined, it is 
thought proper here to give another report of the ſame caſe from 
the valuable manuſcript reports of Mr. Melmoth (x), who was 
father of the elegant tranſlator of Tully's and Pliny's Letters and 
author of Fitzoſborne's Letters, and who was co-editor with Mr. 


(x) For the character of Mr. Melmoth, ſee the Preface to his famous book intitled 
«© The GREAT JMPORTANCE OF A REL1G1ovs LITE consSIDERBD.” This character 
is reprinted in a note in page 381 of the BioGrRAPHICAL AND LitTERARY ANECDOTES 
or Ms. BowYsr TI PrINTER: and there it is mentioned, that, notwithſtanding 
many previous large ecitions, there had been ſold, in the fifteen years . 1782, 
thirty fix thouſand copies of Mr. Melmoth's abovementioned Treatiſe, 


1 | Peere 
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Peere Williams of Vernon's Reports under an order of the court 
of chancery in England, and was an eminent practiſing barriſter 
in equity for many years, and a little before his death advertiſed 
his Reports for publication. His report of the caſe of Hyde 
v. Skynner is in his on hand- writing; and as taken from the 
manuſcript collection, now by favor of the proprietor in the poſ- 
fefſion and uſe of the annotator on the firſt half of the late edi- 
tions of the Coke upon Lyttleton, is in the words following. 


Hy and Skynner r1th November 1723. The defendant 
* made a leaſe to William Hyde, plaintiff's late huſband, of a 
« houſe in Enfield for ſeven years at C 35. a year; and therein 
% covenanted (inter alia) that he his executors adminiſtrators 
* or aſſigns ſhould before the end of twelve months before the 
« end of the leaſe, if thereto: required by the faid William 
„Hyde, execute to ſaid William Hyde a further leaſe of the 
“ premiſes under the like covenants and at the ſame rent, as were 
ce therein contained, for ſuch FARTHER TERM os the ſaid 
« William Hyde ſhould then DEs1RE. Mr. Hyde died before the 
« expiration of the leaſe ; and plaintiff being his executrix 
% pave notice within the time limited by the leaſe, that ſhe 
* would take a new leaſe for a farther term of #fty years, and 
* now brought her bill to have a ſpecific execution of the co- 
« venant and leaſe for fifty years purſuant thereunto. The. 
s defendant inſiſted, the covenant was perſonal only; and that 
« Mr. Hyde being dead the defendant was not obliged to make 
% a new leaſe to his executrix. But LoRD CHANCELLOR was 
* clear of opinion, that plaintiff was intitled to the benefit of 
te the covenant . and decreed the defendant to make a new leaſe 
eto plaintiff at the ſame rent and under the ſame covenants as 
« were contained in the old leaſe, except the covenant for re- 
% newal, which was to be omitted but this leaſe was to be made 
« for twenty-one years only, for though the covenant, was ge- 
« neral, that a leaſe ſhould be granted for ſuch farther term of 
« years as Mr. Hyde ſhould defire, yet that muſt have a reaſon- 
we able conſtruction.“ 


Tavs 
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Tuus it appears from two reporters both of acknowledged 
reputation, that lord chancellor Macclesfield not only thought 
a covenant to renew under the ſame rent and covenants fi- 
cient in itſelf to intitle a leſſee to have a covenant of renewal 
inſerted in the new leaſe ; but even thought, that ſuch a cove- 
nant, though aſſiſted by the very ſtrong ground for inferring an 
intent to have a perpetuity of leaſe from the expreſs requiſition 
to grant @ farther leaſe generally, or according to Mr. Melmoth's 
report ſuch farther leaſe as the lefſee ſhould deſire, was not 
adequate to warrant the conſtruction of perpetual renewal. 


A fourth precedent is one not hitherto printed, nor as far as 
appears even cited. It is the caſe of Davis againſt the Taylors 
Company. It was heard at the rolls in England before Sir Joſeph 
Jekyll, the 25th of March 1726. The caſe is reported in Mr. 
Melmoth's own hand-writing, and his words as they appear in 
the manuſcript collection already referred to are thus. 


c DAVIS v. Taylors company. In a leaſe made by the 
defendants to plaintiff's teſtator, of a houſe, for twenty-one 
« years, there was a covenant, that the defendants at the end of 
« the firſt ſeven years would upon the ſurrender of that leaſe make 
a new leaſe for the term of twenty-one years at the ſame rent 
and with the ſame covenants as were reſerved and contained 
in the old leaſe. The bill was for a ſpecific performance of 
«« this covenant: and the queſtion was, if the covenant for renewal 
* ſhould be inſerted in the new leaſe. MASTER OF THE ROLLS, 
« of opinion it ſhould not, there being no words to ſhew, that 
« it was the intention of the parties that the leaſe ſhould be re- 
% newed TOTIES QUOTIES ; for that in effect would be to give 
e the plaintiff a fee: and therefore decreed the defendant to 
% make a new leaſe, but wir Hour he covenant for renewal.” 
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Tr1s fourth precedent is a direct deciſion by a judge of moſt 
deſerved eminence, that the words under the ſame rents and 
cavenants ought to be conſtrued ExcLusIve of the covenant of 

I 11 2 renewal, 
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renewal. Nor is Sir Joſeph Jekyll's manner of arguing for ſuch 
excluſion a little ſtriking : the amount of it being, that a 
mere covenant to renew under the ſame rent and covenants is 
no more than expreſſing what would be -neceffarily implied if 
the covenant was for one renewal; and therefore that ſuch a 
naked covenant will not bear the conſtruction of a renewal 
TOTIES QUOTIES. What alſo tends to render this deciſion the 
more operative is, that Mr. Melmoth in the margin of his report 
refers, not only to the caſe of Hyde againſt Skinner, but to the caſe 
of Brydges againſt Hitchcock, This ſeems to ſhew that neither 
of thoſe caſes was forgotten; and that the latter, though now ſo. 
relied on as if it was a deciſion for inferring perpetual renewal 
from the mere words under the ſame rent and covenants,, was not 
then ſo conſidered. Had the latter deciſion been fo underſtood, 
Sir Joſeph Jekyll would have found ſuch an adjudication. of 
the exchequer and of the houſe of lords in England greatly i in 
his way, and would accordingly have been driven into ſome 
particular remarks upon it; and it may be preſumed alſo, that 
ſo recollective and diſcriminating a reporter, as Mr. Melmoth: 
ſeems to have been, would moſt probably have referred to the 
deciſion of the exchequer and lords in the caſe of Bridges 
-againſt Hitchcock and Weatherell, as contradicting the deciſion 
of Sir Joſeph Jekyll in this caſe of Davis againſt the Taylors 
Company, inſtead of merely ſtringing the two caſes together in 
the manner before ſtated as if they were authorities, in perfect 
uniſon with each other.. | 


Tux fi/th precedent is the caſe of Dr. Betteſworth and 
others, on behalf of the then unincorporated ſociety or commu- 
nity of doctors and advocates in England. called Doctors Com- 
mons, againſt the Dean. and Chapter of Saint Paul. London and 
the Maſter Fellows and Scholars of Trinity hall Cambridge, 
This caſe was in 1726 before lord chancellor King, aſſiſted by 
lord chief juftice Raymond, Sir Joſeph Jekyll maſter of the rolls, 
and Mr. juſtice Price. It was afterwards earried by appeal 25 

ore 
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fore the houſe of lords in England, and was by them. adjudged 
in May 1728. The caſe is reported in Select Caſes in Chan- 
cery, and from thence is tranſplanted into the book called. 
Rudiments of Law and Equity, and into the ſecond. part of 
Equity Caſes Abridged. But the ſtatement of the caſe in theſe 
books is very imperfe& and inaccurate. To underitand the 
caſe properly, the printed appeal caſes for the lords in Eng- 
land, or at leaſt Mr. Brown's abſtract of them ſhould be re- 
ſorted to. Accordingly for the preſent purpoſe the printed. 
appeal caſes have been loaked into. From them the caſe and 
proceedings upon it appear to be long and complicated. How- 
ever an abbreviated idea of the caſe may be ſufficient here: 

and ſo far as it is here neceſſary to advert to the caſe, it ſeems 
to have been to this efet,—The dean and chapter of Saint 
Paul London being ſeiſed in fee of Mountjoy houſe in London, 
on the ſite of which are the buildings now called Doctors Com- 
mons, made a leaſe of the houſe and premiſes in 1567 to 
Trinity hall in Cambridge for nmety-nne years, from the de- 
termination of a ſubſiſting leaſe, which had been granted to 
Sir Thomas Pope in 1555, and was then become veſted in Tri- 
nity hall. The rent reſerved - was only {5 : 8. a year. But 
the houſe and premiſes were in great ruin and decay; and the 
leſſees were to be at great expence in new uildiug, and were 
to keep and leave the premiſes in good repair. Though Tri- 
nity hall were the nominal leſſees, yet the leaſe itſelf expreſſed, 
that the premiſes were to be occupied by the ſociety. of Doctors 
and Advocates in the civil and canon law with the reſerve of an 
apartment for the maſter of Trinity hall ; fo that Trinity hall 
were leſſees under a ſort of truſt for the doctors, who had re- 
moved from Pater-noſter-row their former reſidence, and appa- 
rently meant to. make Mountjoy houſe their fixed place of reſi- 
dence in future. In the leaſe thus made to Trinity hall in truſt 
for the doctors, there was a covenant by the dean and chapter, 

if Trinity hall ſhould at.any time during the term of ninety- 
nine years ſurrender the leaſe, to make a new one for the fine of 


£20. for the number of jo many years, and with ALL and ing u- 
lan 
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lar the ſame covenants and conditions contained in this leaſe, as 
the caſe of doctor Betteſworth, and the other doctors appellants 
ſtates the covenant, or fir the number of ſo many years and with 
ALL the ſame covenants articles and conditions expreſſed and con- 
tamed in the ſaid leaſe, as the covenant is given in the caſe of 
the dean and chapter of Saint Pau] London the reſpondents. 
This covenant of renewal was followed by a covenant from Tri- 
nity hall, that if the dean and chapter ar any time thereafter, as 
well as during the term of ninety-nine years, ſhould have need 
of counſel or advice in any cauſe or queſtion concerning the 
eccleſiaſtical laws of the realm, then the advocates or doctors, 
on reaſonable requeſt from time to time by the dean and chap- 
ter, would freely give their beſt advice and counſel to them in 
every ſuch matter or queſtion. Such were the leaſe and cove- 
nant of renewal. But, within three or four years after w ards, 
the Engliſh ſtatute of the 13th of Eliz. reſtraining deans and 
chapters, amongſt others having ſpiritual promotions, from lea- 
ſing for more than twenty-one years or three lives, was paſſed ; 
and though there was a proviſo in this ſtatute againſt extending 
it to any leaſe, which ſhould be afterwards made by reaſon of any 
covenant prior to the att, yet this was ſo, that the leaſe to be 
made ſhould not contain more years than the refidue of the years 
of the leaſe made before the aft and then continuing leaſe ſhould 
be at the time of the leaſe, which ſhould be made afterwards. 
By the Engliſh ſtatute of the 14th of Elizabeth, the reſtriction 
from the act of the 13th was taken away as to houſes in 
cities and towns corporate, but not ſo as to warrant any leaſe for 
any longer term than forty years. Alſo the Engliſh ſtatute of 
the 18th of Eliz. made void all leaſes of eccleſiaſtical poſſeſ- 
fions, whereof there was any former leaſe having more than three 
years to run, and all covenants for making ſuch leaſes. In conſe- 
quence of theſe three ſtatutes of Elizabeth thus ſeemingly im- 
peding the execution of the covenant to renew for nmety-nme 
years, a conteſt aroſe in the year 1725 between the ſociety of 
doctors at Doctors Commons and the dean and chapter at Lon- 
don: for then, not only the original term of ninety-nine years 
: was 
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was expired, but a ſubſequent term of fourteen years (which in 
execution of a parliamentary power was added after the fire of 
London by order of the court of judicature created by the par- 
liament in England on that memorable occaſion, and which fo 
enlarged the ninety-nine years when only forty-ſix years of 
that term were unexpired into a term of ſixty years) was within 
three years of expiring. Thus ſituate the doctors filed their bill 
in chancery againſt the dean and chapter of London and Trinity 
hall, praying that the dean and chapter might he compelled to 
renew to Trinity hall according to the exact terms of the cove- 
nant of renewal in the leaſe of 1667, or at leaſt for forty 
years and ſo from time to time in the way of perpetual renewal. 
Under theſe circumſtances of the caſe the lord chancellor with 
the concurrence of lord Raymond and judge Price, but againſt 
the opinion of Sir Joſeph Jekyll, diſmiſſed the bill of the doc- 
tors. But upon the appeal to the lords in England the doctors 
obtained a partial fort of victory: for the lords reverſed the 
deeree, and ordered renewal for forty years for a fine of 20. 
and under the antient rent with the covenants and conditions 
in the original leaſe except the covenant of renewal. It appears 
alſo from the printed journals of the lords in England, that 
before this order they took the opinian of the judges on a queſ- 
tion, which expreſſly included, as well He extent of the obliga- 
tion upon the dean and chapter of London from the covenant of 
renewal, as its conſiſtency with the ſeveral reſtraining /tatutes 
relied on for the counſel of the dean and chapter. — Upon 
the whole therefore of this precedent, no inference can ariſe 
for a perpetual renewal in the preſent caſe : but it is poſſible, 
that the precedent may operate in ſome degree againſt ſuch a 
right. That it furniſhes no argument for perpetual renewal, is. 
apparent both from the decree reverſed by the lords in Eng- 
land and from their decree of reverſal ;, for the former denies 
renewal altogether ; and the latter grants one renewal, but by 
excluding a covenant of renewal from the new leaſe puts a 
negative upon all renewals for the time to come. On the 
other hand the decree of the lords in England might proceed in 


ſome f 


432 ARGUMENT FOR THE EARL OF INCHIQUIN " 


yJome degree on the ground, that the covenant of renewal was 
not extenſive enough to impoſe the obligation of perpetual renewal. 
There ſeems alſo ſome probability of this: becauſe ordering 
a renewal for forty years appears ſcarce warrantable, except on 
the idea, that the caſe was finally deemed ſo very ſpecial, as to 
be out of the reſtraint of the ſtatutes ; the exception in the 
13th of Elizabeth for a leaſe by reaſon of any covenant in a 
leaſe prior to that act being ſo qualified, as to diſallow making 
the new leaſe for more than the reſidue of the old term at the 
time of granting the new one. Under this impreſfion it may 
be preſumed it was, that the late lord Mansfield, whilſt ſolicitor 
general, cited the caſe -of Betteſworth and the Dean and Chap- 
ter of London as counſel againſt the leflee in the caſe of 
Furnival and Crewe, which precedent will be next mentioned- 
Indeed this appears from two manuſcript reports of this caſe of 
Betteſworth againſt the Dean and Chapter of London now in 
England in the poſſeſſion of Mr. Serjeant Hill. In one of theſe 
manuſcripts, lord Mansfield then ſolicitor general and Meſlrs. 
Browne and Fenwick, as counſel for Mr. Crewe are ſtated to 
to have obſerved upon the deciſion of the Engliſh houſe of lords 
in Betteſworth againſt the Dean and Chapter of London as fol- 
lows. - © The opinion of the houſe of lords was, that the 
dean and chapter ſhould be obliged to renew for forty years, 
« and there it was to end. This plainly ſhews, that it was the 
© optnion of the houſe, that the original covenant ſbould not be 
« conſtrued for the perpetual renewal ; becauſe, as the dean and 
** chapter were at the time of making the covenant unreſtrained by 
& any ſtatute, and therefore had it in their power to make a per- 
* perual covenant, if they had done ſo, it would have been binding, 
« notwithſtanding the ſubſequent ſtatutes cited.” In the other ma- 
nuſcript report lord Mansfield is repreſented to have argued in the 
ſame caſe thus. The lords directed a leaſe to be made for forty 
„years, but no re-imſertion of a covenant for a renewal : and this 
* foo, though the lords held the covenant was not void within the 


45 18th 9 Elir. chap. 11.“ Nor is it nn. that the deciſion 
of 
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of the lords in England, in the caſe of Betteſworth againſt 
the Dean and Chapter of London, ſhould have been thus treated 
in argument; for it appears from the argument of Sir Joſeph 
Jekyll maſter of the rolls, as it is given in a manuſcript at Doc- 
tors Commons, that he differed from lord King and his two 
other aſſeſſors lord Raymond and judge Price in this very point, 
holding againſt them, that a bond fide covenant of. perpetual 
renewal founded on valuable conſideration, being made prior to 
the diſabling ſtatute of Elizabeth, was no more within the 
meaning of them than a prior alienation in fee ſimple; that he 
was not ſatisfied therefore, but that the dean and chapter might 
grant for the whole term of ninety-nine years; and that 
at leaſt the dean and chapter could grant for forty years under 
the 14th of Elizabeth, and ſo ought to be compelled by a 
court of equity to execute the covenant for ninety-nine years 
by parcels. However it muſt be confeſſed, that lord Hardwicke, 
according to Mr. Atkyns's report of Furnival and Crewe, con- 
ſidered the decree of the lords in the caſe of Betteſworth and 
the Dean and Chapter of London as proceeding upon the re- 
ſtraining ſtatutes, But the appellants are adviſed, that their 
caſe is otherwiſe ſo ſtrong as not to require any aid from this pre- 
cedent of Betteſworth againſt the dean and chapter of London 
and that ſhewing the impoſſibility of applying this caſe in favor 
of the reſpondent even in the ſmalleſt degree is very ſufficient 
for the appellants. Indeed fo very inapplicable for the reſpon- 
dent is this precedent of Betteſworth againſt the Dean and 
Chapter of Saint Paul London, that even though there had been 
a decree for perpetual renewal, ſtill it would not reach the caſe 
of the reſpondent ; becauſe the leaſe containing the covenant 
of renewal in queſtion is without any of thoſe ſpecial words 
and circumſtances pointing at perpetuity, which it muſt be 
confeſſed are to be found in the leaſe from the dean and chap- 
ter of London to Trinity hall; namely the apparent intent of 
ſecuring a permanent reſidence for the ſociety of doctors of the 


civil law, and the expreſs ſtipulation for their being adviſers to 
+ & Jo the 
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the dean and chapter of London as well at all times AFTER the 
expiration of the granted term of ninety-nine years as during, its 
that is, for ever. 


Tur /ixth precedent is the caſe of Furnival againſt Crewe 
before lord chancellor Hardwicke in May 1744. The caſe is 
reported in 3. Atk. 83. It aroſe on leaſes in 1681 and 1682 of 
farms in Cheſhire, each being for three lives, by the grand-. 
father of the defendant Mr. Crewe. In theſe leaſes there was 
a covenant by Thomas Moor the leflee, that he his executors ad- 
miniſtrators and aſſigns would ar the dropping of any of the lives 
pay a renewal fine of £68. © foreyery life apDED or RENEWED 
% from time to time. On the part of Mr. John Crewe the 
leſſor the covenant was, that he his heirs executors and aſſigns 
„ ſhall and will for the confideration of the ſaid ſum of £68. 
„ to be paid to the ſaid John Crewe his heirs, &c. ar Crewe 
* Hall or at the place where the ſaid hall now ſtande, in the 
% name of a fine for adding one life to the remaining lives 
* AFORE-MENTIONED, execute one or more leaſeor leaſes under the 
* ſame rents and covenants, as are expreſſed in theſe preſents, 
* and so TO CONTINUE THE RENEWING of ſuch Jeaſe or leaſes 
4 to Thomas Moor or his aſſigns, paying as aforeſaid to the ſaid 
« John Crewe his heirs or aſſigns the ſum of £68. for every life 
*« ſo added or renewed as aforeſaid from time to time according to 
the true intent and meaning of the faid indenture. Upontheſe 
covenants lord Hardwicke decreed for @ perpetual right of re- 
newal, But ſo far was his deciſion from proceeding upon the 
bare words under the ſame rents and covenants, that not only 
Atkyns's, but every other report of the caſe hitherto inſpected, 
ſtates his lordſhip, as having primarily and chiefly relied on the 
other words of the covenants. More particularly lord Hard- 
wicke appears to have been full in arguing to ſhew, that the 
words so TO CONTINUE 'RENEWING OF SUCH LEASE OR 
LEASES paying as aforeſaid from time ta time meant continuing 
to keep the leaſes FULL with three lives. He alſo appears to 
have laid ſome ſtreſs on the making the rent payable at Crewe 

Halt 
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Hall or AT THE PLACE WHERE CREweE HALL STANDS, which 


latter words he conſidered as having an eye to perpetuity. Nor 


was this all: for it was a part of the cafe before lord Hardwicke, 
that both of the leaſes had been twice renewed, and that each of 
the renewal leaſes contained the Jame covenant of renewal as was 
mn the original leaſes. Mr. Atkyns in his report mentions this 
fact rather ſhortly. But in one of the manuſcript notes in 
Mr. Serjeant Hill's collection this fact is explicitly ſtated, and 
ſtrongly obſerved upon, as a ground of conſtruction. In one 
part of the note the words are theſe: The facts, that have 
happened under the two leaſes are, that none of the lives 
e dropped during the life of Mr. Crewe the leſſor. But after 
* his death lives dropped, and there have been two renewals 
of each leaſe, one of them by the preſent Mr. Crewe's 
* father and mother, and the other of them by Mrs. Crewe the 
«© mother of the defendant after the death of the huſband ; 
and in theſe renewed leaſes the ſame covenants for renewal 1N 
* HAC VERBA have been mſerted as in the original leaſe.” Here 
only the fact of renewal is mentioned. But in a ſubſequent 
part of the ſame note the fact is adverted to and the comment 
of lord Hardwicke upon it is alſo given. His lordſhip's words are 
given thus. Another fact of this caſe is, that there have been 
«« two renewals of theſe leaſes, one by the father and mother 
« of the preſent defendant, and the other by his mother. 
«© Theſe have been each of them with covenants in the 
* ſame words as thoſe in the original leaſe, though the leſſors 
% were but tenants for life. That was an inaccuracy, But 
« notwithſtanding that, though the defendant is not bound by 
« it, yet it ſhews what was the underſtanding of the family 

« for though the renewals were only on the dropping of the 
« lives in the original leaſe, yet he giving fuch a covenant for 


« renewal ſhews their apprebenſi ion, that it Wwas a covenant for 


i perpetual renewal.” Thus this caſe of Furnival againſt Crewe 

turns out to be a precedent grounded both upon ſpecial lan- 

gucke, which independent of the words the ſame rent and 
K k k 2 covenants 
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covenants lord Hardwicke conſtrued to be an expreſs ſtipu- 
lation for the perpetual renewal, and upon the conſtruction of 
the family of the lefſor appearing from their having granted two 
renewals of each leaſe with the ſame covenant of renewal as 
the original leaſe contained. 


Tur ſeventh precedent is the caſe of Rat againſt Dar uin 
before lord chancellor Camden the 21ſt of July 1767. It is 
ſhortly cited in Cowper 822. by the preſent maſter of the rolls 
in England. It is more fully given in a note in 2. Bro. Cha. 
Rep. 639. The leaſe was from William lord Molyneux and 
lady Bridget his wife in 1705 to Richard Ruſſell for ninety- 
nine years determinable on the death of the ſurvivor of three 
perſons ; and there was a covenant by lord Molyneux for him- 
ſelf and wife and their heirs and aſſigns, on the death of any 
of the three perſons named, to add a new third life upon pay- 
ment of £200. within ſix months, or upon the death of two to 
add two new lives upon payment of - { 500. within the ſame 
time, or upon the deaths of all of them and payment of L150. 
to make a new leaſe for any three new lives, to be nominated 
by Ruſſell his executors adminiſtrators or aſſigns, for the like 
term at and under the like rent covenants and agreements, The 
three lives named in the leaſe dropped. No application was 
made for renewal till the dropping of the laſt. Then a re- 
newal for three lives with 2 lite covenant for renewal was inſiſted 
upon, and a fine of £1150. was tendered. But it was refuſed 
to inſert the covenant of renewal in the new leaſe : and to 
compel this was the object of the bill. Lord Camden was of 
opinion, that the plaintiff was not intitled to have a covenant 
of renewal inſerted, and therefore decreed a renewal without 
ſuch a covenant. This deciſion is the more applicable againſt 
the reſpondent in the prefent caſe ; becauſe in the caſe before 
lord Camden the leſſee was to pay for the renewal a large fine, 
namely the ſum of 11150. 


* 
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Tux eighth precedent is the caſe of Cooke v. Booth reported 
in Cowper 819. and adjudged by the king's bench in England 
ia Eaſter term 1778. The caſe was ſent out of chancery. It 
was a leaſe for three lives granted in December. 1749, with a 
covenant by the leſſor, that if the leſſee his heirs or aſſigns 
ſhould be minded at the deceaſe of the three perſons named or 
any of them to ſurrender the leaſe and to take a new one, and 
thereby add one new life to the two in being in lieu of the life 
ſo dropping, then the leſſor his heirs, &c. upon ſuch ſurrender, 
and payment of twenty-two ſhillings for every life ſo to be 
added in lieu of the life of every of them ſo dying, would grant 
a new leaſe, for the lives, of ſuch of the two perſons named in 
the former leaſe as ſhould be then living, and of ſuch other 
perſon as the leſſee his heirs or aſſigns ſhould nominate in lieu 
of the perſon named in the former leaſe who ſhould die, under 
the before- mentioned rent and the ſame covenants therein con- 
tained, But the leaſe thus granted in 1749 was founded upon 
a leaſe granted by an anceſtor of the leſſor in the ſame terms and 
with the ſame covenant of renewal as long ago as 1688; and 
upon this leaſe of 1688 there had been, including the leaſe of 
1749, no leſs than four renewals all containing the ſame covenant 
of renewal as was contained in the original leaſe. The queſtion 
therefore was, whether a leaſe with a covenant of renewal under 
the ſame rent and covenants,..which had been already four times 
renewed with a covenant of renewal inſerted each time, ſhould 
continue to be renewed with a like covenant. The deciſion of 
the whole court was, that the covenant of renewal ought to be 
continued. But lord Mansfield and the judges Willes and 
Aſhhurſt all moſt expreſsly founded their opinion on the conduct 
of the parties in ſo often renewing with a covenant. of renewal. 
Lord Mansfield's reaſoning on the covenant was wholly this. 
His words are, — © The parties have put their on conſtruction; 
for there have been frequent renewals, and in all of-them the 
& covenant of renewal has been uniformly repeated. How then 
* ſhall the court ſay the contrary?“ Mr. juſtice Willes's ar- 
gument was to the —_ effect; for he obſerved, that. the 

conduct 
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% conduct of the parties ſeemed to difference this oaſe from all 
„% Others; and that he ** ſhould not think otherwiſe, that 
% Furnival and Crewe would be a ſufficient authority alone to 
«© determine this caſe ; becauſe there the additional words and 
% fo to continue renewing from time to time were inſerted.” 
Mr. juſtice Aſhhurſt alſo grounded himſelf oh the conduct of 
the parties, ſaying, that ** as there had been four ſucceſſive 
* renewals the leſſor himſelf had put his own conſtruction upon 
* the covenant; and therefore is bound by it it.” Indeed the 
opinion .of Mr. juſtice Buller is not given in the ſame way, he 
being made to decide the caſe upon the authority of Bridges and 
Hitchcocks, as if that caſe had turned merely upon the words 
under the ſame rent and covenants. But there is no appearance 
of the learned judge's having minutely examined that caſe; and 
it is evident from the account before given of it, that, excluſive 
of thoſe words and of the farther circumſtance of laying out 
L 1806. in buildings, and excluſive alſo of the ſetting. up a ma- 
nufacture, the covenant of renewal was ſo expreſſed, as to intitle 
the leſſee to ſuch farther leaſe as He ſhould require, ſo that the 
rent and covenants were the ſame, that is, for any time long or 
ſhort and in other reſpects as he ſhould think fit, except that 
the refit and the covenants (one of which was to prevent powder 
mills and other annoyance of lands of the leſſor not compriſed 


in the leaſe) were not to be varied to the prejudice of the 
leſſor. 


Tur ninth precedent is the caſe of Reece againſt Lord Dacre, 
which is cited in 2. Bro. Cha. Caſ. 638. It is only cited in the 
printed book as a caſe, in which lord chancellor Thurlow ordered 
an action to try the effect of a covenant to renew; and the 
language of the covenant is not given. But ſeveral of the briefs 
in the cauſe have been obtained; and from them it appears, 
that the leaſe was dated in 1744, and was of a water gritt mill 
with houſes lands a wear and fiſhery, and was made in con- 
ſideration as well of the leſſees having at his own coft newly built 
4 2 or dwelling houſe on part of the premiſes demiſed, as 


of 
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of the rent and the covenants on the leſſee's part; that the leaſe: 
was for ninety- nine years determinable on the death of the ſur- 
vivor of three perſons at the yearly rent of C20. and fix ſalmon 
of ſixteen pounds each and two hens ; that the leſſee covenanted 
to repair, except in caſe of deſtruction of the mill mill-ſtones- 
wear and boat by heavy rain in flood or hard froſt, and to leave 
the premiſes repaired, the leſſor finding timber braſſes and iron 
for the mill and wear and carriage to them. Then there was a 
covenant by the leſſee not to aſſign without leſſor's licence. 
After this there was a covenant by the leflor, that When and as 
foon as any two of the three lives ſhould drop and one only be 
left, the leſſor his heirs or aſſigns would on payment to him or 
them by the leſſee his executors adminiſtrators or aſſigns of C20. 
in the name of a fine conſent. to add two lives more to the one 
life then in being, and to grant a new leaſe for ninety-nine years 
if the two new lives and the old life or either of them ſhould fo: 
long continue, at the ſaid yearly rent of 20. and hens and 
ſalmon on the ſame days and in the fame manner, as by the ſaid 
old leaſe; ſuch new leaſe to have and contain the /ame cove- 
*« wants RESERVATIONS proviſoes conditions and agreements.” 
Upon this leaſe with this covenant of renewal, the queſtion was, 
whether in a new leaſe there ſhould be a covenant of renewal :: 
and the bill was brought to force ſuch a renewal covenant. The 
cauſe was heard before lord Thurlow the 21ſt of April 1788. 
At the firſt his lordſhip was for diſmiſſing the bill. But at laſt® 
he ordered, that the cauſe ſhould ſtand over to next Michaelmas 
term, and that the plaintiff ſhould be at liberty to bring an action 
on the covenant in the then term, and ſhould proceed to try the 
cauſe in the next term. But no action was brought; and on- 
the 4th of July 1788 the plaintiff gave notice of a motion to 
have the minutes of the decree of the 21ſt of April varied, by 
ſubſtituting, for the directions therein contained, an order re- 
ferring it to the maſter to ſettle a leaſe according to the covenant 
without a covenant for perpetual renewal. Thus this caſe ended 
without trying the point at law in conſequence of the leſſee's 
giving up the very covenant. of renewal, which his bill was 

brought 
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brought to eſtabliſh; and thence it may be preſumed, that even 
his own counſel deſpaired-of the chance of eſtabliſhing a right 
of perpetual renewal, and therefore advifed not trying the point 
at law. Thus explained alſo this caſe ſeems to count as ſtrongly 
againſt conſtruing a covenant to renew under the ſame rent 
reſer vations and covenants to include a right of perpetual renewal, 
as if a decree had paſſed: and the precedent is more literally 
applicable to the preſent caſe; becauſe in both caſes there is the 
word reſervations, with this difference againſt the reſpondent, 
that in the preſent caſe there is only that word, whereas in this 
caſe of Reece and Lord Dacre the word reſervations was coupled 
with the farther words covenants proviſoes and agreements. 


Tux tenth precedent and the laſt before the preſent caſe is 
Tritton againſt Foote and others reported in 2. Bro. Cha.Caſ.636. 
and decreed by lord chancellor Thurlow the 1 3th of July 1789: 
and for the purpoſe of the preſent caſe a brief in the cauſe has 
been inſpected. It aroſe on a leaſe of a meſſuage and about two 
hundred and forty-five acres of land with the exception and re- 

Jervation of timber and of a right to enter for cutting timber 
and ſome other exceptions for twenty-one years at a rent of 
£132. a year and Ls. a year for every acre of paſture plowed, 
with covenant to renew at the end of the term for the farther 
term of ſeven years, ſubject to the ſame rents and purſuant to 
4 the ſame exceptions covenants RESERVATIONS conditions and 
«© agreements in ALL RESPECTS” as were in the original leaſe, 
if the lefſee his executors admmiſtrators or aſſigns ſhould defire the 
ſame and previouſly give a notice of twelve months. The leſſee 
gave the proper notice to renew and tendered a renewal leaſe 
for ſeven years with the ſame covenant of renewal and other 
covenants, as were in the original leaſe. But the principal de- 
fendant, who was deviſee-for life under the leflor's will, refuſed 
to execute the tendered leaſe in reſpect of its containing a 
covenant of renewal, and executed and tendered a leaſe without 
that covenant. This the leſſee refuſed ; and having done ſo he 
brought his bill to compel inſertion of the renewal covenant. 

At 
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At the hearing, the counſel for the plaintiff cited Bridges againſt 
Hitchcock, Cooke againſt Booth, and Furnival againſt Crewe, 
and alſo the caſe of Reece againſt Lord Dacre. Probably the 
latter caſe was cited to ſhew, that lord Thurlow himſelf had fo 
far heſitated as to give the opportunity of trying the point at 
law. But it was all in vain : for his lordſhip, ſeemingly with - 
out the leaſt difficulty, decreed a leaſe for ſeven years only, ob- 
ſerving that he had Nor an idea, that the intention of the 
„ leflor was to renew the covenant of renewal, or that it could 
* be ſo conſtrued in a court of equity.“ Yet in this caſe there 
was not only the word RESERVAT10NS in the covenant of re- 
newal as in the preſent caſe, but alſo the farther words covr- 
NANTS conditions and AGREEMENTS IN ALL RESPECTS, all of 
which are here wanting. | 


FRoM this view of the precedents it appears, that without 
counting R:ichardſon againſt Sydenham in 2. Vern. and Betteſivorth 
againſt the Dean and Chapter of London (which if they are to be 
counted ſeem with the appellants) there are no leſs than four 
deciſions agarn/t conſtrumg a bare covenant to renew for the old 
term under the ſame rent and covenants, to include perpetual re- 
newal : namely, — one by lord Macclesfield in the caſe of Hyde 
v. Skinner ; — one by fir Joſeph Jekyl in the cafe of Davis 
againſt the Taylors Company; — one by lord Camden in the caſe 
of Ruſſel againſt Darin; — and a fourth by lord Thurlow in 
Tritton againſt Foot. It allo appears, that in the two laſt of 
theſe four caſes the word reſervations was in the covenant of 
renewal as in the preſent caſe, but with the difference of having 


the additional words covenants and agreements which are not here, 


and with the addition of the words i al reſpetts in the laſt of 
the four caſes. It farther appears, that there are only three 
precedents inferring perpetua] renewal. It appears too, that in 
each of thoſe three caſes the deciſion turned upon ſome ſpecial 
words or circumſtances expreſſive of renewal in perpetutty : 
namely, — in Bridges and Hitchcock by the lords in England, 


on the expreſs ſtipulation that the leſlor ſhould grant ſuch 
LII farther 
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farther leaſe as the leſſee ſhould defire, without any words to 
limit the duration of the new leaſe or otherwiſe to reſtrain the 
leſſee's demand, except a reſerve of the fame rent and covenants ; 
—in Furnival and Crewe by lord Hardwicke, on the ſpecial 
language beſides the words under the /ame rent and covenants, 
particularly, the ſuperadded words according to which the leffor 
was to continue renewing, and on the circumſtance of ſeveral 
ſucceſſive renewal leaſes having the covenant of renewal ; and 
in Cooke againſt Booth by the court of king's bench in England, 
on the conduct of the leſſor and his repreſentatives in having 
actually renewed four or five times, upon which conſtruction by 
the leſſors themſelves lord Mansfield Mr. juſtice Willes and 
Mr. juſtice Aſhhurſt all agreed in reſting their deciſion for a 
perpetual renewal. Farther, alſo it appears, that the only other 
precedent yet cited is the caſe of Reece againſt Lord Dacres, in 
which after equity's giving an opportunity of trying at law the 
effect of the covenant to renew under the ſame rents. reſervations: 
covenants and agreements, the leſſee himſelf, rather than try ſo 
| deſperate a queſtion, moved the court to change its order for that 
| purpoſe into an order for renewing without inſerting the covenant 


| of renewal. 


| Trvs then under a reference to authorities the caſe of the 
appellants is throughout a gainer : for, according to this ſtate- 
| ment of the authorities, it has been the uniform practice to re- 
fuſe the covenant of renewal in the renewed. leaſe, wherever 
ſuch a covenant was claimed from the mere words under the ſame 
rent and covenants, or even from the words under the ſame rent 
covenants RESERVATIONS and agreements IN ALL RESPECTS. 


BEsIDxs it ſhould be remembered, that though the current 
of the authorities had not been thus ſtrong againſt conſtruing a- 
bare covenant to renew under the ſame rent and covenants to in- 
clude a right of renewing perpetually ; {till the authorities would 
not be adequate to proving ſuch a right in the preſent caſe :. 


becauſe, without aid from the doubt, whether the words under 
| the 


- 
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the ſame rent and RESERVATIONS are tantamount to the words 
under the ſame rent and COVENANTS (the full benefit of which 
point is ſtill claimed by the appellants) the pecial language of 
the covenant of renewal in the preſent caſe ſo pointedly reſtricts 
the leſſee's right of renewal to a ſingle turn, as almoſt to be an 
expreſs negative upon the expectation of any farther renewal. 


III. 


IN reſpect to the particular reaſons, which are underſtood to 
be relied upon in favor of the reſpondent, the appellants hope, 
that the preceding explanations will enable fo adverting to thoſe 
reaſons, as to obviate them even with facility. 


On the part of the reſpondent it has been much urged, that 
William earl of Inchiquin, the uncle of the appellant the preſent 
earl, by the article of renewal in 1732 covenanted, in con- 
ſideration of having received the renewal fine, to renew under the 
ſame rents CLAUSES COVENANTS and AGREEMENTS as in th? 
original leaſe ; and therefore that if there be any deficiency of 
language in the original covenant of renewal, it is fully ſupplied 
by the largeneſs of the words in the covenant to renew contained 
in this article. — But three anſwers may be given to this ar- 
gument from the article of 1732. Firſt it is plain, that earl 
William, by thus ſubſtituting rents CLAUSES COVENANTS and 
AGREEMENTS for rent and RESERVATIONS, did not mean to 
enlarge the right of renewal granted by the original leaſe: for 
the expreſs language of the covenant in the article is, that he 
would renew PURSUANT to the covenant of renewal in the 
original leaſe. Secondly, if earl William did mean to extend 
the right of renewal into a perpetuity, he was only a tenant for 


life, and could not bind the remainder under which the appellant 
L143 the 
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the preſent earl derives. Thirdly, if the reaſoning and autho- 
rities relied upon by the appellant apply in the manner before 
ſtated, 'the words under the ſame rents CLAUSES COVENANTS 
and AGREEMENTS are as inadequate to convey a perpetual 
right of renewal, as the words under the ſame rent and RESER= 
vArioxs. To theſe anſwers it is proper to add, that though 
the lord chancellor. was at firſt ſtruck with the article, as if it 
was ſufficient to give a perpetual right of renewal ; yet on giving 
judgment his lordſhip avowed, that upon a cloſer conſideration 
he was clear, that, the article being only in PURSUANCE of the 
covenant in the original leaſe, the reſpondent to maintain his 
claim muſt recur to that covenant, and its legal import muſt 
decide the caſe. 


WHEN the preſent caſe was argued before the lord chancellor, 
it was made a point, whether the leſſee's covenant to pay a 
renewal fine was or-was not a reſervation ; and much authority 
was cited as to the legal and proper ſenſe of the word re/ervation ; 
and the reſult was, that the leflee's covenant to pay the renewal 
fine was held to be a reſervation according to the legal ſenſe : 
and thence alſo in giving the judgment it was inferred; that 
the covenant to renew under the ſame reſervations required in- 
ſertion of the covenant of renewal. — But the appellants, with- 
out meaning to concede that the covenant to pay a groſs ſum of 
money in the name of a renewal fine is a reſervation, either ac- 
cording to the ſtrict legal i import of the word, or according to 
the intent of the parties in the uſe of the word in the cove- 
nant of renewal in queſtion, beg leave moſt ſtrenuouſly to in- 
ſiſt, that thus extending the word re/ervazions will not materially 
vary the preſent caſe as againſt the appellants. All the gain in 
point of argument to the reſpondent from ſuch a latitude of in- 
terpretation amounts only to this: namely, that the word 
COVENANTS becomes ſubſtituted for the word REsERVATIONS; 
and that thus the covenant of renewal muſt be conſidered as a 
covenant to renew under the fame rent and COVENANTS. But 
as the caſe of the appellants is preſented in the preceding ar- 


guments 
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guments on their behalf, the covenant to renew has been 
conſidered, as if it was expreſſed in this latter way. There- 
fore it ſtill remains on the part of the refpondent to anſwer 
all the general reaſoning and particular authorities, which are 
before urged againſt inferring a right of perpetual renewal 
from a bare covenant to renew under the ſame? rents and 
COVENANTS. Nay, even though the reſpondent ſhould ſo far 
prevail, ſtill he would have to conteſt with the ſpecial language 
of the covenant of renewal in the preſent caſe, the ſtipulation 
being, as has been already more than onoe obſerved, for 
ANOTHER IMMEDIATE DEED CF LEASE Mt one years MORE, 
and conſequently containing almoſt: an expreſs negative upon 


more than one renewal. 


ANOTHER argument for the reſpondent is, that in the preſent 
caſe the covenant of renewal is not merely by the leſſor to 
renew, but includes a poſitive engagement by the leſſee to 
accept renewal to pay a renewal fine; and that in the caſe of 
Furnival againſt Crew, in which the covenant was in this 
reſpect the ſame, lord Hardwicke founded himſelf very much 
on the leſſee's being ſo bound. — But it is ſubmitted, that both 
the principle of this argument and the authority of it will be 
found defective. The principle is, that becauſe the renewal is 
not optional to the leſſee, but is peremptory upon both parties; 
and becauſe a price is to be paid for the renewal ; therefore the 
right of renewal is perpetual. If the queſtion was, whether the 
covenant of renewal was reaſonable as againſt the leſſor, it might 
properly weigh in the ſcale, that the covenant was equally pe- 
remptory againſt both parties to the leaſe. But the queſtion is 
not whether the covenant of renewal is reaſonable 1n its terms. 
It is what was meant by the parties to be the duration of the 
covenant; and ſurely it is a plain non ſequitur to ſay, that be- 
cauſe each party was equally bound by the covenant of renewal, 
and becauſe a renewal fine of £40. for a new leaſe of ſixty- one 
years was to be paid, therefore both parties meant, that there 


ſhould be a renewal in perpetuity, Nor, as the appellants 
ſubmit, 
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ſubmit, ought ſuch apparent inconcluſiveneſs to be adopted as 
fair reaſoning, even though it ſhould be ſanctioned by the au- 
thority of lord Hardwicke. But in truth no ſuch ſanction can 
be ſhewn. All thatlord Hardwicke faid in this reſpe& amounted 
only to a mode of oppoſing the objection of the unreaſonable- 
neſs of a perpetual renewal, which in the cafe before him was 
much ſtood upon. The great ground of his deciſion in Furni- 
val againſt Crew was the ſpecial language for continuing the re- 
newals from time to time. But in the prefent caſe no ſuch lan- 
guage is to be found. On the contrary there is a ſpecial 
language of ſuch an oppoſite tendency, as in a manner forbids 
even the expectation of all renewal beyond ANOTHER IMME- 
DIATE DEED of LEASE for fxty-one years MORE. 


A FURTHER argument againſt the appellants was, that it 
was impoſſible to ſatisfy the word re/ervations in the covenant of 
renewal, without including the fine of renewal in the new 
leaſe, and conſequently without inſerting in it the renewal co- 
venant. — But this, as the appellants ſubmit, is both a feeble 
reaſon. for perpetual renewal, and one not very conſiſtent to 
come from the reſpondent. The reaſon is feeble: becauſe it 
ſuppoſes the yearly rent reſerved in the leaſe to be the only 
reſervation in favor of the leſſor, except the covenant to pay 
the renewal fine of C40. whereas, beſides the reſervation of rent, 
there are various other proviſions, which, in the /arge ſenſe of 
the word reſervation may properly fall within the deſcription of 
reſervations in favor of the leſſor; namely expreſs powers of 
diſtreſs and re-entry and re-enjoyment for arrears of rent, and 
the ſtipulations by the leſſee for repairing and alſo for not 
aſſigning without the leffor's licence. The fame reaſon may be 
called inconſiſtent in the mouth of the reſpondent; becauſe to 
include the leſſee's covenant to pay a gro/s ſum as a renewal 
fine under the word reſervations, the reſpondent muſt reſort to 
a large ſenſe of the word; and conſequently it is firſt arguing 
for a large ſenſe to include the fine of renewal, and then arguing 
againſt a large ſenſe in order to exclude other things, and fo to 

enable 
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enable building upon the plural uſe of the word reſervation. 
Befides if theſe remarks on the argument were waived, it could 
only tell as a very dubious foundation in itſelf to build perpe- 
tual renewal upon, that reſervation was uſcd in the plural num- 


ber inſtead of the /ingular one. Much leſs ought the plural 


uſe of the word reſervation to be received as evidence of an 
intent to reſerve perpetual renewal in a ſentence ſo pointedly 
expreſſive of limiting the renewal to one Angle farther deed of 
leaſe. 


IT has been alſo argued againſt the appellants, that under the 
covenant of renewal the leſſee was bound to pay a ſecond fine 


of renewal at the expiration of the renewal leaſe ; and therefore 


that the leſſor was bound to grant a ſecond renewal, and fo 
toties quoties. — But the appellants humbly inſiſt, that the foun- 
dation of the argument is a mere begging of the queſtion. If 
it was true, that the leſſee was bound to pay a fecond renewal 
fine, it could not be denied, that the appellants would be 
bound to grant a ſecond renewal ; and if a ſecond renewal was 
grantable, the appellants confeſs, that it would be at leaſt ar- 
duous to reſiſt the claim of a third renewal ; and ſo the right 
of perpetual renewal would follow of courſe. But the appel- 
lants deny, that the leſſee is bound to pay a fecond renewal 
fine. They deny it alſo on the ſame reaſoning, as that upon 
which they deny the right of the leflee to call for a ſecond re- 
newal leaſe. So indeed to argue for a ſecond renewal fine is 
only repeating the argument for perpetual renewal with a 
change of language. To anſwer ſuch an argument would be 
only repeating an anſwer already given. Here therefore the 


appellants will merely add, that when the reſpondent ſhall 


eſtabliſh his right to a ſecond renewal leaſe, they moſt certainly 
will take the benefit of his admiſſion of their right to a ſecond 
renewal fine; but that, in the mean time, they will neither 
admit his right to the former nor conſent to receive from him 
the latter. 


IT 
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IT is alſo urged againſt the appellants, that in the caſe of 
Cooke againſt Booth already cited from Cowper 819. the court 
of king's bench adjudged for perpetual renewal; and that the 
preſent caſe is more favorable for ſuch a conſtruction becauſe 
there it was optional in the leſſee to renew or not, but here he 
is equally bound with the leſſor, — But it is ſufficient to anſwer, 
that lord Mansfield, and two others of the four judges in the 
caſe of Coke againſt Booth, decided, not upon the circumſtance 
of the leſſee's having an option, but upon the conduct of the 
Tefſor and his repreſentatives in having four times granted a leaſe 
of renewal with a covenant to renew. In other words the very 
circumſtance, upon which that caſe was decided by three 
judges out of four, is wanting in the preſent caſe. Nor, as to 
Mr. juſtice Buller the fourth judge, ought his ground of deci- 
ſion to operate materially in favor of the reſpondent. In the 
firſt place Mr. juſtice Buller relied upon the caſe of Bridges 
againſt Hitchcock, as if it was determined upon the mere words 
under the ſame rent and covenants in the covenant of renewal; 
whereas from the ſtatement here given from the printed appeal 
caſes it is moſt apparent, that, beſides thoſe words, there was 
not only the circumſtance of the leſſee's having expended 
L 1800. on a leaſe for twenty-one years under a rent of £40. a 
year and the having riſked ſetting up a new manufacture, but 
the covenant of renewal was ſo ſpecial, as to intitle the leſſee 
to any farther leaſe in point of duration he might think fit to 
lens In the next place it is to be conſidered, that in the 
preſent caſe there are ſpecial words almoſt expreſsly negativing 
any renewal beyond one farther leaſe for the ſame term as in 
the original leaſe. It ſhould alſo be recollected, that there not 
only is not one clear precedent for inferring perpetual renewal 
from the mere words under the ſame rent and covenants; but 
there is a ſucceſſion of precedents againſt ſuch an inference ; 
and amongſt theſe are two deciſions, one by lord Camden and 
one by lord Thurlow, both ſubſequent to the caſe of Bridges 
againſt Hitchcock, which Mr. juſtice Buller thus referred to. 


IN 
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| In order to deprive the appellants of all benefit from lord 
Thurlow's deciſion againſt perpetual renewal in the caſe of 
Tritton againſt Foot, it has been argued, that in that caſe it was 
optional in the leſſee whether he ſhould renew, and that no fine 
of renewal was to be paid. — But there is no trace in the printed 
report, nor has it been yet ſuggeſted from any other ſource, that 
lord Thurlow decided againſt perpetual renewal on any ſuch 
grounds. On the contrary, ſo far was he from arguing, that 
the renewal was perpetual for the leſſee, becauſe it was optional 
to him, or becauſe he was to pay a fine of renewal, that his 
lordſhip appears to have wholly founded himſelf upon the clear 
inſufficiency of the words under the ſame rent and covenants to 
carry ſo very ſpecial a covenant as that of renewal. Beſides, 
though his lordſhip had reaſoned, as if perpetuity was inferrable 
from the leflee's having an option and from his being liable to a 
fine, it doth not follow, that lord Thurlow would have applied 
ſuch a concluſion to a caſe like the preſent, in which the cove- 
nant of renewal ſupplies ſuch ample and ſpecial words to confine 
the right of renewal to a lingle turn. 


LASTLY, it is relied upon for the reſpondent, that the free 
caſes of Bridges againſt Hitchcock, Furnival againſt Crew, and 
Cooke againſt Booth, are direct precedents for conſtruing a 
covenant to renew under the ſame rent and covenants as equivalent 
to a covenant for perpetual renewal. — But it is not neceſſary 
here on the part of the appellants to dwell upon anſwering 
theſe three precedents: becauſe it has been already ſhewn at 
length, that in the firſt of them, beſides its being the caſe of a 
leaſe for twenty-one years where the leſſee had expended J, 1800. 
on L 40. a year and had ſet up a manufacture, there were ſuch 
ſpecial words in the covenant of renewal, as intitled the leflee 
to claim ſuch farther leaſe as he ſhould think fit to demand 
woithout limitation of time; that in the ſecond, lord Hardwicke 
principally relied on the ſpecial language for continuing to renew 
from time to time; and that in the third, three judges out of 
four moſt expreſsly decided on the conduct of the leſſor and his 
M m m repreſentatives 
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repreſentatives in having renewed four times ſucceſſively with a 
covenant of renewal in each renewal leaſe, and the fourth and only 
other judge acted on the error of ſuppoſing the cafe of Bridget 
againſt Hitchcock to have turned on the bare covenant to renew 
under the ſame rent and covenants. Fhus the only authorities, which 
have been yet cited for the reſpondent, wholly fait. It ſhould 
be alſo remembered, that though they had been applicable, it 
would not have followed, that they were ſufficient for the re- 
| ſpondent's purpoſe : becauſe on the part of the appellants there 
are at leaſt four direct adjudications againſt inferring perpetual 
renewal from a mere covenant to renew under the ſame rent 
and covenants ; and, of theſe, two are fubſequent to the laſt 
of the reſpandent's three authorities. Nor is this all: for 
though, inſtead: of the reſpondent's not having one authority 
to ſuſtain his caſe, all the precedents cited had been. with him, 
{ſtill they would not touch the appellants; the covenant to renew 
-in the preſent caſe . having ſuch pointed language for reſtrict- 
ing the intent to one renewal, as is tantamount. to negative 
von any renewal beyond. 


UPON. the whole, the appellants beg leave to inſiſt, that, 
whether the preſent caſe is viewed with a reference to the par- 
ticular language of the covenant of renewal in queſtion, or 
whether it is ſeen with a reference to the decifions in former 
\ Caſes, or whether it is examined with a. reference to the rea- 
ſons upon. which the decree appealed from is founded, the reſult 
will be found equally. concluſive againſt the reſpondent's. claim 
of perpetual renewal ; and that the preſent caſe will be found, 
not merely one, in which there are not words in the covenant 
to renew ſufficient to warrant” inferring a right of perpetual re- 


newal, but one, in which there is apparently an anxious expreſ- 
ſion 
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ſion to limit the rene wal to one ingle immediate new leaſe, or, 
once more to uſe the very ſignificant expreſſion of the covenant 
of renewal in queſtion, ONE IMMEDIATE deed of leaſe for fixty- 
one years MORE. With ſuch a caſe the appellants even hope, 
that the great judge, from whoſe decree they appeal, will ſee 
ample reaſon for renouncing his firſt opinion, Indeed there ap- 
pears a peculiar opening for ſuch a change. In the firſt place, 
there is ſuch an opening, in reſpect to the caſe of Bridges and 
Hitchcock by the Engliſh houſe of lords, which at the hearing 
before the lord chancellor was looked up to as a direct prece- 
dent for inferring perpetual renewal from the words under the 
ſame rent and covenants; but turns out to have been a caſe, in 
which the covenant of renewal expreſlly qualified the leflee to 
demand any farther leaſe he ſhould think fit without reſtriction of 
the number of years ; and conſequently in which the words 
under the ſame rent and covenants only were rather a ſtipulation 
for the leflor than againſt him, that is, rather a reſtriction upon 
the leſſee's otherwiſe unlimited right of renewal than a ſtipu- 
lation for ſecuring to him renewal in perpetuity. In the next 
place there is exhibited from Mr. Melmoth's manuſcript reports, 
not only a confirmation of Mr. Peere Williams's report of lord 
. Macclesfield's deciſion againſt including a covenant of renewal 
in the words under the ſame rent and covenants, but the acceſ- 
ſion of a new and direct deciſion by Sir Joſeph Jekyll again 
ſo including the covenant of renewal, in a caſe, in which the 
point appears to have ariſen in the moſt direct manner poſſible. 
Farther the preſent caſe, as it is now preſented, is made to 
turn for the appellants ; not, as it was argued before his lord— 
ſhip, chiefly, upon the technical and limited ſenſe of the word 
RESERVATION ; but chiefly upon conſiderations, which render it 
immaterial whether that word is or is not equivalent to the 
word covenants, Thus offered, with a new acceſſion of autho- 
rities, and with a turn of argument almoſt wholly exoneratinꝑ 
the caſe from technical argument on the word reſervations, and 
inſtead of it drawing the attention to the fpecial words fo 
pointedly as it were forbidding the hope of more than one 
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rene wal; the caſe beeomes in ſome reſpects. a ne one in point 
of argument. With ſuch a change in the terms of the argu- 
ment, the judge, whoſe decree is appealed from, may, it is 
humbly ſubmitted, very well ſee cauſe for change of his ori- 
ginal opinion. Nor even without this, if there is error, - would: 
the appellants deſpair of having it acknowledged: for it may 
be truly affirmed, that when a judge acknowledges error, he 
elevates his character, whilſt he ſeems to be mw TID 
his conſcience. 
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Mz. MACKRETH's PETITION OF REHEARING 


ON A 


DECREE MADE AT THE ROLLS 
AND 


AFFIRMED BY THE LORD CHANCELLOR. 

| HG. _ ee 57 £67. Ae 
[THE following Argument was <4 a inne befs re Ford 
Chancellor Thurlow in the cauſe of Aus Fox Eſquire againſt 
ROBERT MAcKRRTH Eſquire now Sir RohERT MackrETH and 
others by original bill, and of WILLIAM MorTtox Pitrr Eſquire 
and James FARRER Eſquire as aſſignees in truſt of the eſtate and. 
effects of James Fox Eſquire againſt the ſame defendants by ſup- 
plemental bill to have benefit of the original ſuit. 


Tux cauſe was firſt heard at the rolls on the 26th, 27th, and 28th 
days of June 1786, and on the 13th, 14th, and 16th of July in 
the ſame year. The hearing terminated with a decree for the- 
plaintiffs. From that decree Sir Robert appealed to lord chancellor 
Thurlow by petition for a hearing before his lordſhip. Accordingly 
the cauſe was heard before lord Thurlow. This ſecond hearing 
occupied eight or nine days in November and December 1787. 
A ſhort time previous to this ſecond hearing, the author of the 
following argument became engaged in the cauſe as one of the 
counſel for the defendant: and in that character the author argued 
before lord Thurlow on two different days, delivering two argu- 
ments, which for the preſent at leaſt are withheld from: publication. 
At firſt there ſeemed a proſpect of benefit to the defendant from the 
hearing before lord Thurlow : for his lordſhip, on cloſe of the argu- 
ments of counſel, ſo energetically delivered his impreſſions, as to 
ſhew, that he at leaſt doubted the ſufficiency of the grounds, upon 

which 
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awhich the great point of the cauſe was decided by the maſter of 
the rolls; and this the reader will ſee by referring to the report of 
the cauſe as heard before his fordſhip:in 2 Bro. Cha. Caſ. 400. The 
reſult, however, was completely againſt the defendant; his lord- 
ſhip on the 11th of December 1788 wholly affirming the decree of 
the maſter of the rolls. But under the circumſtances, of his lord- 
ſhip's having at firſt heſitated on the grounds of the decree, and of 
his having finally affirmed it without ſtating the reaſons which go- 
yerned his opinion, it was thought expedient on the part of Sir 
Robert Mackreth to petition for a rehearing before the lord chan- 
.cellor. A petition was accordingly preſented with the fignature of 
counſel in the uſual manner. But there having already been two 
hearings, namely, one at the rolls and another before the lord 
chancellor, a doubt aroſe, whether the petition ought to be granted, 

and his lordſhip ordered it to be ſet down for the hearing of counſel. 

On the firft hearing of the. petition, which was the 12th of March 
1788, counſel were heard ſhortly on each fide, But lord Thurlow 
did not make any order, and the caſe was poſtponed for farther in- 
veſtigation. The petition was farther heard the 28th of April in 
the ſame year: and then the following argument was defivered in 
favor of a rehearing. At the cloſe of the argument, the lord chan- 
<cllor diſmiſſed the petition without hearing the counſel on the 
other ſide. Lord Thurlow did not ſay much upon the occafion. 

But from his manner it ſeemed as if he thought, that in practice at 
leaſt the hearing at the rolls was equivalent to a hearing before him 
as lord chancellor, and the petition conſequently one for a ſecond 
rehearing ; that it was thus quite at his diſcretion to grant or re- 
fuſe the petition ; and that under all the circumſtances of the caſe, 
this diſoretion would be beſt exerciſed by leaving the petitioner to 
tis r remedy by peat. to the houſe of lords. 


— — — 
— n 


MY LORD, 


u queſtion before the court upon the preſent petition is, 
| whether, on a decree firſt made at the rolls, and after- 
wards affirmed by your lordthip, but not yet inrolled, a rehearing 
ought to be granted? | | 
| Avp 
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Av in ſupport of the petition of Mr. Mackreth for the re- 
Hearing, I ſhall endeavour to ſhew, — I. That the rehearing 
ſolicited by the defendant Mr. Mackreth is grantable within 
the general courſe of the court. — II. That there are Hpecial cir- 


cumſtances, on account of which your lordſhip ought to grant the 
rehearing. 


WITH reſpec to the general courſe of the court, it is not to 
be doubted, but that originally all rehearings were grantable 


or refuſable at the court's diſcretion. But by degrees a firſt re- 
hearing became ſo entirely a matter of courſe, as to be in gene- 
ral obtainable upon the mere certificate of two counſel in the 


cauſe, that they conceive a rehearing to be proper. When 


this rule of granting a firſt rehearing on the credit of a certifi- 


cate from: counſel began,. I cannot. at preſent undertake to- 


aſcertain, But I find from Mr. Williams's Jus Appellandi, that 
ſuch certificate was in. uſe during.the time of lord chancellor 
Nottingham. Certain alſo it is, that it is now quite of courſe 
to grant one rehearing, if counſel will certify in its favor. 


THEREFORE in the preſent caſe a rehearing cannot be 


properly denied to. Mr. Mackreth. according to the general 


courſe. of the court, unleſs he has already had a rehearing, 


Tur queſtion: then is,, whether a hearing at the rolls is 
equivalent to a hearing before your. lordſhip, ſo as to make 
the preſent petition an application for a ſecond rehearing : — or, 


which is tantamount, whether a hearing before your lordſhip - 


on an appeal from the rolls ought to be deemed a rehearing. 


Now, 


i 
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Now, my lord, I do humbly infiſt, that whether this point 
ſhall be conſidered on the reaſon of the thing, or on the ground 
of practice and precedents, the argument will be found moſt 
ſtrongly and convincingly to operate againſt putting a hearing 
before the maſter of the rolls on the fame footing as a hearing 
before your lordſhip. | | 


I AGREE, that, in the largeſt ſenſe of the word rehearing, 
every hearing of a cauſe after the firſt hearing is a rehearing. 
But I conceive, that this deſcription of a rehearing is too wide 
for the preſent purpoſe : and to adopt it in reſpect to the rule 
and courſe of this court as to rehearings, would be to deſtroy 
all diſtinction between rehearings and appeals, and fo a ſecond 
hearing before this court of original juriſdiction would be con- 
founded with a firſt hearing before the appellant juriſdiction of 


the lords. 


WHEN therefore we ſpeak of rehearings on petitions to this 
court, the word rehearing muſt be underſtood in a more limited 
ſenſe, and to ſignify a ſecond hearing before the ſame court or the 
ſame judge. Conſequently, for the purpoſe of the preſent ar- 
gument, a rehearing is, when the ſame court, or the ſame 
judge, hears a cauſe the ſecond time : and thus rehearings and 
firſt hearings on appeals become clearly diſtinguiſhed ; becauſe 

the hearing on an appeal is ever before a different judge. 


2 


Ir this be a juſt diſcrimination of rehearings from appeals ; | 
and if for the preſent purpoſe rehearing means a ſecond hearing 
before the ſame court or the ſame judge ; your lordſhip now 
has to determine, whether, in this reſtrained ſenſe of the word 
cehearing, that is, as a rehearing differs from a firſt hearing 
on an appeal, the hearing .of the preſent cauſe on the appeal 
from the rolls ought or ought not to be accounted a re- 


hearing. 


On 


On the part of the petitioner Mr. Mackreth I inſiſt, that the 
hearing before your lordſhip on the appeal from the rolls differs 
eſſentially from a rehearing in the genuine ſenſe of the word 
as applicable to the preſent occaſion. 


Tux difference between appeals and rehearings is various. 


IN point of denomination they are different. — They are ſo 
. diſtinguiſhed from each other in common parlance ; for who, as 
commonly ſpeaking of an appeal from the rolls, calls it a re- 
hearing? — They are ſo diſtinguiſhed from each other in your 
lordſhip's paper of cauſes, which is, not of rehearings only, but 
of rehearings and appeals. — In ſome degree they are diſcrimi- 
nated from each other in the form of petitioning ; for in general 
the petition of appeals is, that the petitioner appeals from the 
decree at the rolls; and the counſel certify, not as on a genuine 
rehearing, that the cauſe is proper to he reheard but that the 
cauſe is proper 20 be heard before the lord chancellor. 


Bor all this ſort of difference chiefly conſiſts in name language 
and form ; and therefore I lay no great ſtreſs upon it. 


War I rely upon is the /ub/tantia/ part of the difference be- 
tween rehearing and appeal. 


Tux true and genuine rehearing is a ſecond hearing before 

the saMr judge of this court. This I take to be the very 
eſſence of a rehearing. — But a hearing on an appeal is a farther 
hearing before a DIFFERENT zudge of this court, a judge of a 
ſuperior claſs to that of the judge on the firſt hearing : and that 
the judge ſhould be drferent and ſuperior, I conceive to be the 
eſſence of an appeal. As the civilians would expreſs it, an ap- 
peal is never 46 eodem ad cundem. To make an appeal in this 
court, as well as elſewhere, there muſt be judex a quo, and 
judex ad quem; and here the former is the maſter of the rolls, the 
latter your lordſhip. — Therefore to call an appeal from the 
| Nnn rolls 
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rolls a rehearing before your lordſhip is to confound things of 
a nature eſſentially different. It is to make that f ice heard 
before your lordſhip, which in point ef fact you have only once 
heard. It is to ſubſtantiate a fiction for a reality, to make the 
lord chancellor maſter of the rolls and the maſter of the rolls 
lord chancellor. Or rather it is to conſubſtantiate the ſuperior 
judge of this court and the inferior judge of it into one and the 
ſame perſon. | 


To avoid this important difference between appeal and re- 
hearing, it may be ſaid on the oter ſide, that both of the 
hearings in the preſent caſe were hearings. in the ame court; 
and therefore that the ſecond hearing was a rehearing. 


Bur it ſhould be recollected, that this court is peculiarly; 
conſtituted. In it there are #wo judges, a ſuperior judge and 
an inferior one, a lord chancellor and a maſter of the rolls. 
They are diſtinct perſons ; they have diſtinct forums; they have 
diſtin powers; they fit at diſtint times. Hence the court 
of chancery for the preſent purpoſe may be ſaid to include in 
it two diſtinct judicatures, and to be quai Two couRTs. In 
the ſuperior of theſe forums the lord chancellor tranſacts; in 
the inferior the maſter of the rolls. The appeal from the 
latter to the former is ſubſtantially as much an appeal, as an 
appeal from the lord chancellor to the houſe of lords is. In 
both caſes the judges on the two hearings are different; in both 
there is equally judex d quo and judex ad quem, Therefore I 
ſubmit to your lordſhip, that ſo far as the diſtinction between 
rehearings and appeals is concerned, a hearing. before the maſ- 
ter of the rolls ought not to operate as a hearing before your 
lordſhip ; but having been actually before a different and infe- 
rior judge ſhould be confidered as the hearing before a different 
and inferior judicature. | 


Tavs much 1 offer to your lordſhip to ſhew, that in point 
of juſtice and propriety a hearing on an appeal and a rehear- 
ing 
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ing ought to be ſo diſcriminated, as to prevent a hearing be- 
fore the ſecond judge of this court from being equivalent to or 
the ſame with a hearing before the fir judge. 


Bes1DEs this, my lord, it ſhould be conſidered, that con- 
founding appeals with rehearings on the preſent occaſion, and 
- fo conſolidating the lord chancellor and maſter of the rolls into 

one being, may not be very conſiſtent with the conduct of the 
court in other reſpects. For I apprehend, that in other re- 
ſpects there are differences eſtabliſhed in point of effect between 
a hearing on an appeal from a decree at the rolls and a hearing 
before the lord chancellor on a decree made by himſelf, that is, 
between appeals and rehearings. 


I wiLL here remind your lordſhip of ſome of the differences 
to which I allude. 


AccoRDING to the books the court diſtinguiſhes appeals from 
rehearings in ſeveral reſpects. 


1. IT is faid to be a rule of this court, that on an appeal the 
whole cauſe is open; but that on a rehearing only ſo 
much of the decree is open as is petitioned againſt. 
This is given 3 the language of the court in Hayward v. 
Colley. Seleck Cal. in Chan. 24. 


2. Lord HARDWICKE in the caſe of Cunningham and Col- 
man, as reported both in Mr. Jodrell's manuſcript and 
Mr. Capper's, declares, that rehearings are more diſcre- 
tionary than appeals from the rolls. 


3- In 2. Atk. 50. lord wither is made to ſay, that a 
cauſe originally heard before the lord chancellor. muſt 
be opened on rehearing as a caſe. But on an appeal 
from the rolls, the pleadings are uſually opened, as if 

there had been no hearing before. The pleadings were 
Nnn 2 ſo 
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ſo opened on the appeal to your lordſhip in the ne 
caſe. 


4. I PRESUME, that, after a decree of your lordſhip, a cauſs 
cannot be heard at the rolls to alter or revoke ſuch 
decree : and if this be ſo, it conſtitutes another diffe- 
rence between a hearing at the rolls and a hearing before 
your lordſhip. 


THESE diſcriminations ſhew, without ſeeking for more, 
that this court is far from being blind to the difference be- 
tween a hearing on an appeal from the rolls and a rehearing. 


AND now, my lord, if for various other purpoſes your lord- 
ſhip muſt ſee, that what is done before your lordſhip and what 
is done before his honor are different things, why ſhould your 
lordſhip be blind to the difference on the preſent occaſion, upon 
which there is at ſtake the right to the important benefit of a 
ſecond hearing before the firſt judge of this court ; why ſhould 
you ſay to the petitioner, what he at leaſt will never ſubſcribe to, 
that a firſt hearing before his honor is preciſely the fame as a 
firſt hearing before your lordſhip ; and why ſhould you tell him, 
that what is and ever will be eſſentially different, as long as 
one man differs from another, has not the leaſt difference, but 
is one and the ſame thing ? 


As to the actual precedents, very few are yet found. But 
ſo far as thoſe hitherto found go, they are favorable to the pre- 


ſent petition. 


ONE is the caſe of Porter and Hubert reported in 2. Cha. 
Rep. 85. 3. Cha. Rep. 78. and lord Nottingham's manuſcript 
on various heads of equity. The caſe was originally heard 
before and decreed upon by judge Rainsford fitting for lord 
keeper Bridgman. Next there was a hearing before the lord 


keeper himſelf afliſted by judges on petition of the defendant, 
and 


th 
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and the firſt decree was varied. Then there was a ſecond re- 
hearing before lord chancellor Shafteſbury alſo aſſiſted by judges. 
This ſecond rehearing was on plaintiff's petition and appears 
to have been granted after a regular oppoſition to it. To 
this precedent, which in point of fact now ſtands confirmed by 


a ſearch at the regiſter's office, it may be objected, 1. That 


the firſt hearing was not at the rolls. 2. That the ſecond and 
third hearings were on the petitions of drfferent parties. — But 
I anſwer, that a hearing before a judge ſitting for the lord 
chancellor is in effe& of the ſame conſideration as a hearing 
at the rolls, both being in the nature of PRO HR TORS; and 
that as there were only two parties in the cauſe, namely, only 
one plaintiff and only one defendant, all the hearings were as 
much hearings between the ſame parties as if there had been 


only one petitioner, 


Tux ſecond precedent is the caſe of Parker v. Dee and three 
others. I cited it to your lordſhip heretofore from 2. Cha. 
Caſ. 200. and lord Nottingham's manuſcript reports. It has 
been ſince ſearched for at the regiſter's office. It turns out to 
be thus. Firſt there was a hearing and decree at the rolls. De- 


fendant Dee appealed, and on this the cauſe was heard before 


lord keeper Bridgman, and he varied the firſt decree. On this 
plaintiff petitioned for another hearing, which was granted for 
the whole matter; and then the cauſe. was heard before lord 


" Shafteſbury aſſiſted by a judge; and lord Shafteſbury making a 


decree different from both of the former decrees, plaintiff prayed 
a ſtill farther rehearing and obtained it. — Here again the objec- 
tion may be, that the ſecond hearing on the appeal from the 
rolls was on the petition of a different party. But I again an- 
ſwer, that the cauſe was heard each time between the ſame 
parties. 


Tux next precedent I ſhall cite is the caſe of Eyton v. Eyton 


and Wife and another, which was heard by the lords the 14th 


of February 1706. I have met with this caſe fo lately, that 
g there 
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- there has been no opportunity of making a ſearch at the regiſter's 
office. But according to the printed appeal caſes the cauſe was 
firſt heard before the maſter of the rolls the iſt of Dec. 1699: 
there was then an appeal by defendants and the cauſe was heard 
before lord keeper Wright the 6th of June 1700; and the 
_ defendants being ' ſtill diffatisfied' with the decree petitioned for 
a third hearing, which was accordingly had before lord chan- 
cellor Cowper on the 24th of July 1701. If this ſtatement is 
correct, the caſe ſeems to be directly in point and liable to no 
exception whatever. 


I Have one other precedent to add. It is the caſe of Lady 
Dowager Falkland and others againſt Lord Cheney and others. 
It is in the firſt volume of Mr. Browne's Parliamentary Caſes 
page 90. I underſtand the account given of this caſe to be 
to this effect. There were both hearing and rehearing at the 
rolls, and each time a decree was made directing an iflue in 
favor of the defendants, 'and the petition for the rehearing was 
by the - plaintiffs, Then there was a rehearing before lord 
Somers, who confirmed the decree at the rolls; and after this 
there was a farther rehearing before lord keeper Wright, who 
varied the decree which had been thus twice confirmed. The 
caſe of the reſpondent, from which I take this account, doth 
not expreſſly ſtate at whoſe application the hearings before lord 
Somers and lord keeper Wright were obtained. But it ſeems 
moſt ſtrongly implied, that the third and fourth hearings were 
on the petition of the plaintiffs as well as the rehearings at the 
rolls; becauſe the decree at the rolls was favorable to the 
' defendants, and was originally complained of by the plaintiffs, 
and was not varied till the laſt of the hearings. — If this fourth 
and laſt caſe, which I have but recently found ont, is as 1 
underſtand it to be, it will tell as a very ſtrong precedent in- 
deed. It tells doubly. — Without the rehearing at the rolls, 
it proves, that one hearing there is no objection to two hearings 
Here. — With the rehearing at the rolls, it ſhews, that not 
"Even hearing and rehearing at the rolls, put together, were 
deemed 
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deemed equivalent to one hearing before the firſt judge of this 
court, | 


Tuus, my lord, there appear to be four precedents againſt 
eſtimating a hearing at the rolls as a hearing before your lord- 
ſhip, without ſo much as one precedent or authority to the 
contrary. 


Ir there was no precedent on either ſide of the queſtion, I 
ſhould ſay, that it was ſufficient to prove the unreaſonableneſs 
and impropriety of treating a hearing before the maſter of the | 

rolls as equal to a hearing before your lordſhip. — With the | 
addition of all the precedents againſt confounding appeals with 
rehearings, I am far too unpenetrating to foreſee, how it will 
be poſſible in any tolerable manner to make it out, that the 
preſent petition for a rehearing ought to be rejected on the 
ground of equality and ſameneſs between the ſecond forum of 
this court and its firſt and higheſt ſeat of judicature, 


BUT, 


by, VAT. 


IT. 


IF your lordſhip ſhould confider Mr. Mackreth as having 
already had one rehearing, and ſo hold the preſent caſe not to 
be entitled to a farther hearing within the general courſe of the 
court, then I contend, that another hearing before your lord- 
ſhip ought to be granted to Mr. Mackreth on account of the 
ſpecial circumſtances, under which. he makes his application. 


THAT this court is poſſeſſed of power to grant a ſecond re- 
hearing, I take to be undeniable. Nay, before and till en- 
rollment of a decree, I may ſafely aflert, it is ever revocable 
by the maker, and it is ever open to him to grant a rehearing. 


THIS 
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Tus doctrine may be traced at leaſt as far back as the reign 
of Henry the eighth, as appears by the caſe of Dockeray in the 
Year Book of the 27th of Hen. 8. fol. 14. b. It was objected 
by the counſel againſt Dockeray in that caſe, that there was 
already a decree againſt him, and that a decree here made 
could no more be reverſed in the ſame court than a judgment 
at law. But the anſwer to this was, that a decree of chancery 
is only an order made by the court for the time, which on rea- 
ſons ſhewn may well be redreſſed. And when this was replied 
to, the doctrine was treated by the court as ſettled ; for the 
counſel againſt Dockeray attempting to N was told not to 
an the court's authority. . 


| FRoM the reign of Henry the eighth to the Medst time, 
I doubt, whether the right of this court to rehear a cauſe, 
or to rehear it as often as it ſhould ſee occaſion, and to revoke 
its own decree before inrollment, was ever ſo much as queſ- 
tioned. Nor is the paſſage cited by Mr. Lloyd from lord Hard- 
wicke's judgment in Bagſhaw and Spencer any authority againſt - 
ſecond rehearings. Saying that ſecond rehearings are againſt 
the general courſe of the court is an implied admiſſion, that 
on ſpecial grounds the court may be induced to grant ſecond re- 
hearings. It is conſequently an admiſſion, that the court has 
a diſcretion ; and that they may be granted, if the court ſhall 
think proper. Lp 


Tur in point of fact, ſecond rehearings have been hereto. 


| fore not unfrequent, I myſelf have not a doubt. 


Ix the time of lord chancellor Nottin gham ſecond rehearin 85, 
are faid to have been a common practice. I aſſert this chiefly 
upon the authority of Mr. Williams, who publiſhed two _ 
on the jus appellandi ad regem ipſum 2 cancellari4 in the rei gn 
of Charles the ſecond: for this writer, who was a practiſing 
barriſter of that time, informs us, that lord N ottingham 
Vvould often rehear again and again upon counſel's certifying 


«c It 
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it under their hands that there was good cauſe, as they ap- 
* prehended, for ſuch rehearing.” I cite this paſſage from 
page 120 of the ſecond part of Mr. Williams's treatiſe : and 
in the margin of the book the author notices, that the cauſe of 
Thacker and Redman was ſeveral times heard before lord Not? 
tingham, and heard again before lord North. — One inſtance of 
a. ſecond rehearing before lord Nottinglram in the full ſenſe 
of the word is the caſe of Parker v. Dee and others, which I 


have already cited. For it appears both by lord Nottingham's 


own report and the extract from the regiſter's book, that, be- 
fides the hearing at the rolls, there were three hearings here; 
namely, firſt a- hearing before lord keeper Bridgman, then a 
rehearing before lord Shafteſbury, and laſtly a rehearing before 
lord Nottingham ; and it is obſervable, that both of theſe two 
rehearings were on petition of the plaintiff. — Another inſtance 
is the caſe of Mufchamps v. Burton. It: was before the lords 
the 13th-of February 1692: and according to my extract from 
the printed appeal caſes Muſchamps obtained two rehearings 
from lord chancellor Nottingham. However I muſt add, that 
on a ſearch I defired to have made at the regiſter's oftice, this 
fact of two rehearings is not yet confirmed, 


T-oRD KEEPER NoRTH is ſaid to have been more averſe to 
rehearings than his predeceſfor. At leaſt his brother and pane- 
gyriſt Mr. Roger North gives credit to lord North for checking 
the practice of frequent rehearings. However the caſe of 
Bovey and Smith in 1. Vern. is an inſtance, that lord North would 
ſometimes grant a ſecond rehearing. Both lord Nottingham's 
own account of the caſe and Vernon's report ſtate a hearing 
and rehearing before lord Nottingham, and both times there 
was a decree for plaintiff. Vet this decree was reverſed by lord 
North on a- ſecond rehearing. However if, as is now faid, 
this ſecond rehearing was not granted on the petition of the 
ſame defendant as obtained the rehearing before lord Not- 
tingham, I confeſs, that this caſe loſes ſome portion of its 
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force: becauſe then the rehearings were between different 


parties. 


Stnoz lord North's time there are various precedents of 


ſecond: rehearings. 


Ons is Neel v. Robinſon and others in 1. Vern. 90. 453. 
460. 466. It is alſo in 2. Chan. Cal. and 2. Ventr. Accord- 
ing to Vernon there were three hearings and two decrees by 
lord Nottingham. But lord Nottingham's own report only 
mentions one hearing and decree by him. Lord North reheard 
the cauſe, and reverſed lord Nottingham's decree. But the 
cauſe was again reheard by lord Jefferies, who reverſed lord 
North's decree and affirmed lord Nottingham's. — Theſe two 
rehearings from the nature of the caſe muſt have been on the 
petitions of oppoſite parties. But this I conceive to be no ob- 
jection, unleſs it can be alſo ſhewn, that there were not the 
ſame parties before the court. 


ANOTHER precedent is Nott v. Hill reported in 1. Vern. 16. 
and 2. Chan. Caſ. 120. It appears, th:t the firſt hearing was 
before lord Nottingham ; and there were two rehearings in 
this caſe, one before lord North; the other before lord Jeffe- 
ries. As in Noel and Robinſon, though the rehearings were 
on the petition of oppoſite parties, yet I am ſtill to learn, 
that the court had not the ſame parties before them on each re- 
hearing. 


THe next caſe I find is Timothy Dodd v. William Dawſon 
before the lords the 3d of December 1689. According to an 
extract I have made from one of the printed appeal caſes, 
there were two rehearings in chancery both on the petition of 
the defendant Dawſon. But I ſtate this only on the faith of 
the appeal caſes; for 1 ain told, that on a ſearch made at the 
regiſter's office, there is not yet und ſufficient to prove that 
there were two rehearings. 


Such 
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Sven are the precedents of rehearings, as far as 1 have been 
hitherto able to collect them; and ſuch are the authorities, 
upon which I venture to aſſert to your lordſhip, that there not 
only is veſted in this court a diſcretion of granting ſecond re- 
hearings, but that this diſcretion has been often exerciſed. 


Ar the ſame time I am ready to confeſs, that in my opinion 
ſecond rehearings ought to be conſidered as by no means of 
courſe, and ought to be granted rather ſparingly: 


THAEREFORE if in the preſent caſe the application ſhall be 
deemed a petition for a ſecond rehearing (which I cannot admit 
till it is ſo determined by your lordſhip) I agree, that it behoves 
the counſel for Mr. Mackreth to ſtate ſome ſpecial. ground for 
thus farther troubling the court. 


Wir a view to this, I muſt aſk for your lordſhip's patience 
a few minutgs longer. 


I Do not mean, my lord, to enter into the particular merits 
of the cauſe. I am not prepared to attempt it: and I pre- 
fume, that ſo to do would exceed the preſent expectation, 
though perhaps not the real bounds of argument on a petition 
for a rehearing. 


War I ſhall offer to your lordſhip- will be little more 


than' a hint at ſome general topics in favour of a further 


hearing.. 


THz cauſe in point of value is very conſiderable. — The ſtake 
between the parties is probably near , 20,000. — There is much 


of character and reputation alſo concerned: and J have reaſon 


to believe, that the de fendant Mr. Mackreth is far more anxious 


to juſtify his character from the reproach thrown upon it by the 
decree he complains of, than on any other account. 
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Bur without ſomething more, it might be very doubt- 
ful, whether there would be enough to induce a ſecond re- 
OR: 


" Wanar I_ rely upon as the Beat ground for rehearing | is of a 
more ſpecial nature. 


on E thing is the great difference of Judicial opinion, has 
attended this caſe. — On the motion for continuing the injunction 
againſt Mr. Mackreth, the merits were diſcuſſed before your 
lordſhip, and upon that occaſion you was of opinion unquali- 
fiedly for Mr. Mackreth on the main ſubject of the cauſe. — 
Then the cauſe ſlept for a long time. But after ſeveral years 
the plaintiffs brought it to a hearing; not before your lordſhip, 
becauſe your opinion on the injunction diſcouraged it ; but be- 
fore the late maſter of the rolls, who in the firſt ſtage of the cauſe 
had been counſel for Mr. James Fox and had argued the merits for 
him on the injunction. — The hearing before his honor took up 
ſeveral days, and at laſt he decreed as a judge what he had argued 
for as counſel (*),—Next the cauſe was regularly before your lord- 
ſhip. It occupied eight or nine days ; and the time was little 
taken up with evidence; for your lordſhip rejected much of that 


[*) The counſel for Sir Robert Mackreth could not but feel the vaſt weight in point 
of authority from a decree by ſo great a Judge as the one here referred to. His having 
originally been counſel againſt Sir Robert in the cauſe was therefore a circumſtance, 
which on his part was very material to be attended to: and not to have noticed it 
might have ſeemed a falſe and timid kind of delicacy. By our law a judge is not 
-challengeabie for having been counfel in a cauſe; and if in the court of chancery a judge 
was on that account to decline his function, it might be a continual ſource of impeding 
the diſtribution of juſtice there. But on the other hand, it is incident to the pureſt 
integrity to be imperceptibly affected with ſome degree of prejudice from having acted 
as counſel in a buſineſs: and not to be open to ſuch prejudices, is more than human. 
Conſequently an adjudication by one having been ſo ſituate js leſs powerful as an 
authority than it otherwiſe would be, It was only under this ſort of impreſſion, that 
che author of this Argument obſerved, that the decree appealed from came from one, 
who had once argned as counſel for him for whom it operated, The author of the 
Argument was leſs apprehenſive of invidious miſconſtruction in this reſpect; becauſe in 
the proem to the ſecond of his Arguments on the appeal from the Rolls he had Pointedly 
offered due homage to the bigh character of the pronouncer of the decree in queſtion,” 


which 
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which had been read at the rolls. The immediate reſult was, 
wot an affirmance of the decree at the rolls; but a diſcuſſion 
of the caſe by your lordſhip queſtioning ſeveral of the grounds 
upon which that decree proceeded. His late honor rejected 
with indignation the diſtinction between the technical morality 
of equity and general morality : but your lordſhip, as I underſtood 
you, juſtifiedandadopted it. His late honor ſeems to have reſcinded 
all the annuities : but your lordſhip ſignified, that you thought 
it premature to decide upon them, or at leaſt the laſt of them, 
till the accounts directed by the decree have been taken; and 
you expreſſly freed the firſt annuity bargain from all blame be- 
yond that belonging to dealing with young men in annuities 
at ſix years purchaſe. His honor, as I underſtand, conſidered 
the mortgage tranſaction as part of a concerted plan to injure 
Mr. James Fox: but your lordſhip acquitted Mr. Mackreth of 
every improper view in that part of the buſineſs. At the rolls 
Mr. Mackreth was reproached for recommending himſelf and 
Mr. Dawes as truſtees for dealing with Mr. James Fox's annuity 
creditors : but your lordſhip thought their choice in ſome re- 
TpeR a better one than that of Mr. Farrer, who named two lords. 
The profeſſed general ground of the decree at the rolls was abuſe 
of confidence by Mr. Mackreth eſpecially in the ſale of the eſtate + 
but your lordſhip declared, that you did not fee you had any 
materials to affirm that fact upon, in the great point of the 
cauſe, namely, the ſale. 


ANOTHER ground to induce a farther hearing is, that Mr. 
Mackreth is at preſent uninformed of the reaſons, upon which 
your lordſhip affirmed the decree at the rolls, — This, my lord, 
is a great diſadvantage ; and ſeems of itſelf ſufficient to war- 
rant a farther hearing. We know the grounds, upon which 
your lordſhip has heretofore differed from the late maſter of 
the rolls. We can only conjecture upon what reaſoning your 


lordſhip has at laſt adopted his opinion of the caſe. 


Bur 


* 


479 ARGUMENT FOR MR, MACKRETH'S PETITION OF REHEARING, 


Bur the ſtrongeſt reaſon to be given for a farther hearing is 
the authority of your lordſhip at the hearing on the appeal. —I 
particularly allude to the concelufion of your lordſhip's ſpeech on 
that occaſion. It amounted to this: — that your own mind 
laboured with doubts and difficulties ; — that you had conſulted 
near half of the judges ; — that there was a doubtfulneſs of opi- 
nion among them ; — that there was danger to be apprehended 
from laying down a rule to the extent contended for-in ſupport 
of the decree ; that you found it neceſſary to the pronouncing; 
of judgment to get a farther examination into the actual value 
of the eſtate. You concluded alſo, as if directing ſuch an in- 


quiry was a preliminary eſſential to your hearing the cauſe again 


with the aſſiſtance of ſome of the judges. 


Tnus forcibly your lordſhip urged the neceſſity of a farther 


inquiry, and a farther and more ſolemn hearing. I am therefore 


intitled to ſubmit to your lordſhip, whether, even upon your 


lordſhip's own manner of conſidering the cauſe, there ever 


was a caſe, in which this court was more called upon to grant. 


a farther hearing than it is upon the preſent occaſion, 


TWO ARGUMENTS 


I N 
THE EXCHESQUER 
FOR 
THE CORPORATION OF LIVERPOOL 
AGAINST 


THE CORPORATION OF LONDON. 
Fw fernt e . 2. Aae FJ 3h 


[THE two following Arguments were delivered *before the Lord 
Chief Baron and the Barons of the Exchequer in Trinity Term 1796. 
Both relate to the claim of the NoN-RKESIDENT FREEMEN of London 
to have benefit of the exempricn of London citizens from anticnt 
tolls and duties. Ihe Corporation of Liverpool, being intitled to 
very valuable port duties and other antiegt revenues, is deeply 
intereſted in reſiſting the extenfion of this London privilege 
to non-reſidents : and accordingly was procecding at law to en- 
force payment of the Liverpool port duties againſt certain mer- 
chants, who had purchaſed the freedom of London, and who 
reſiding not in London but in Liverpool were conſidered as having 
fo purchaſed the London freedom for the take of enjoying the 
benefit of the London exemption and ſo avoiding the Liverpool 
duties. But the Corporation of London deemed it proper to in- 
terpole i in aid of the Liverpool merchants thus ſucd at law, and to 
Join with them as co-plaintiffs, in filing a bill in the exchequer 
againſt the Corporation of Liverpool, to enforce the London 
exemption, and to prevent the Corporation of Liverpool from pro- 
cecding at law againſt the co-plaintiffs with the Corporation of 
London. Upon this bill it occurred to ſome of thoſe conſulted 
by the Corporation of Liverpool, that the right of the Corporation 
of London ſo to interpoſe itſelf was not quite clear; and that, 
however that might be, the joining of Liverpool merchants 
with London furnithed, as it was conceived, an opening for trying tu 
raiſe in a ſhort and diftin&t manner the great queſtion, whether to 
be a citizen within the meaning of the London exemption refidence | 
in London was not eſſential; and conſequently gave the chance of 
obtaining the court's judgment on that point unmixed with al! 

other 
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other gonſiderations. Under theſe impreſſions, at laſt, the Cor- 

© poration of Liverpool demurred to ſo much of the Exchequer Bill 

againſt them as ſought for diſcovery and relief at the ſuit of the 

Corporation of Londbn, upon the ground, that the Corporation it- 

ſelf was not within the exemption, and that the individual citizens 

were ſingly ſufficient to maintain their right of enjoying the benefit. 

At the ſame time the Corporation of Liverpool, as to ſo much of 

the Exchequer Bill as ſought difcovery and relief at the ſuit of the 

Liverpool merchants co-plaintiffs, pleaded that they were not houſe- 

holders of London, not inhabitants of it, not in ſcot and lot there; 

and farther- that they were made and continue freemen of London 

— by fraud, in order to enjoy the London exemption and to evade 
_ the Liverpool duties. To ſupport this plea, the two following 
Arguments were delivered by, the author as one of the counſel for 
the Corporation of. Liverpool. As to their. demurrer, aſter its being. 
put in, there occurred ſuch a determination of the houſe. of lords, 
on the writ of error in the caſe of the Corporation of London againſt 
the Corporation. of. Lynn, as appeared to render the demurrer un- 
ſuſtainable, and therefore the Argument was confined to the plea. }; 


—— * 


FIRST AR GUME N T 
| DELIVERED. IN 
THE COURT OF EXCHEQUER 


THE 9TH OF vun 1796. 


9 : 


MY LORD: 


HAVE the honor of being one of the counſel for the 
Corporation, of Liverpool upon the a occaſion, 


As it ſo ſeldom occurs to me to appear in a court of juſtice, 
there may be an apprehenſion, that I mean to addreſs * court 
| ne much at large. 
150 Bur. 
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Bur I intend quite the contrary. I propoſe to abbreviate the 
obſervations, I have to offer, within the narroweſt compaſs: 
poſſible. 


Tux fubjet, which is now under the conſideration of the 
court, is indeed of great value : and I might therefore be ex- 
cuſeable for treſpaſſing a little in point of time. But ſo far as 
my humble labors and knowledge can adminiſter any aſſiſtance 
to the deciſion of the preſent caſe, the court is already in great 
meaſure informed. After the, judgment of the common pleas 
in the late cauſe between the corporations of London and Lynn, 
[ was retained as a ſubſidiary counſel for the latter corporation. 
It fell alſo to my ſhare to draw their caſe on the writ of error 
lately adjudged againſt them in the houſe of lords. In the diſ- 
charge of that profeſſional duty, I on the part of the Lynn cor- 
poration endeavoured to raiſe the great queſtion now attempted 
to be made againſt London on behalf of the corporation of 
Liverpool; namely, the queſtion, whether 19n-re/ident freomen 
of London are within benefit of the London privilege of 
exemption from antient tolls and cuſtoms. So confident too 
was I in the perſuaſion againſt the pretenſion of non-reſident 
freemen, that I riſqued making part of the printed caſe for Lynn 
all that I then conceived to be the ſtrength of the argument for 
reſtricting the exemption to ent freemen of the city of London, 
or rather to freemen of London being mhabitant houſeholders and 
as ſach in full ſcot and lot within that city. Thus diſcloſing to 
the adverſary the nature of the reaſoning and authorities, which 
were intended to be oppoſed to the city of London, wes ſeemingly 
giving an advantage to them : becauſe it better enabled their 
counſel to prepare for the combat : and this advantage was the 
greater, in reſpect that the city of London neither were expected 
to be equally communicative, nor in fact proved ſo. The two 
learned counſel, to whom I was junior in the Lynn caſe, were 
not inattentive to this objection to the fullneſs of the printed 
reaſons in the Lynn caſe. But partly from a generous reluctance 
to croſs my impreſſions in the buſineſs, and perhaps in fome- 
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degree from having a like confidence in the ſtrength of the 
reaſons againſt the alledged exceſs of the London pretenſion, 
thoſe learned gentlemen figned the printed caſe for Lynn as I 
had prepared it without difficulty or heſitation. This attempt 
to raiſe the great queſtion as to the neceſſity of re/adency in the 
Lynn caſe failed of ſucceſs from the want of a ſpecial verdict ; 
and as the court knows much more accurately than I can be 
ſuppoſed to know, the Lynn caſe was at length adjudged by the 
lords without any opinion upon the queſtion of refdence. But 
though that point was left untouched, yet from the printed 
reaſons in the Lynn cafe the court is not leſs in poſſeſſion of 
the reaſons and authorities, which occurred to me_ upon the 
ſubject. Therefore independently of the full adequacy of the 
5 counſel for the corporation of Liverpool to ſuſtain their 
intereſts upon the preſent occaſion, without the leaſt aid from 
me, it would ill become me to go into great length of ar- 
guments. 


HowvrR, ſome efforts on my part to ſhew, that the current 
of my zeal for the corporation of Liverpool is not expended, 
ſeem to be demanded. But I will endeavour to diſcharge my 
duty in this reſpect with all poſſible ſhortneſs. 


Tux caſe now before the court ariſes, upon a bill brought, by 
the corporation of London and eleven perſons ſtiling themſelves. 
freemen' and citizens of that place, againſt the corporation of 
Liverpool as proprietors or at leaſt claimants of certain tolls and. 

duties. within the port of Liverpool. 


Tur general object of the bill is to eſtabliſh an exemption. 
from the Liverpool port-duties, in favor of the eleven perſons. 
co-plaintiffs with the corporation of London, and i in favor of all 
freemen and citizens of that city. 


For this purpoſe it begins with ſtating, that the: city of 
London, under divers charters from the. crown and divers acts 
7 mn 
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of parliament confirming thoſe charters, has immemorially en- 
joyed the privilege, that the freemen and ciT1IzENs of London 
and all their goods ſhould be quit and free of and from all tolls 
and cuſtoms throughout the kingdom of England and the ports 
of the king. — The bill next gives an account of a bill filed in 
this court in the latter end of the laſt century by a Mr. Hawes a 
merchant of London and nineteen others cheeſemongers and 
citizens of London againſt the Liverpool corporation, to be re- 
lieved againſt diſturbance of the London exemption in the 
inſtance of cheeſe laden and unladen in the port of Liverpool. — 
It alſo ſtates, that, after two verdicts in favor of the exemption 
for cheeſe, the plaintiffs in this cheeſe cauſe obtained a decree 
of this court for a perpetual injunction to reſtrain the corporation 
of Liverpool from receiving the duty on cheeſe either from the 
then plaintiffs or any other freemen and citizens of London 
dealing in cheeſe. — It then ſtates, that though the immediate 
iſſue in the former ſuit was cheeſe, yet it in effect aſcertained 
the privilege of London for all goods whatever in the port of 
Liverpool: but that, notwithſtanding this, the corporation of 
Liverpool had commenced actions in the king's bench, againſt 
the ſeveral co-plaintiffs with London in the preſent cauſe, for 
tolls and duties on various goods exported and imported at 
Liverpool, 


Uron the caſe thus ſtated the bill now depending prays the 
following thingsagainſt the corporation of Liverpool: — firſt, a 
diſcovery by them, in the form of ſchedule, of all books and 
writings in the poſſeſſion of the corporation of Liverpool relative 
to the London privilege ; — ſecondly, a liberty of inſpecting 
ſuch books and writings ; — thirdly, full benefit of the decree 
of exemption in the cheeſe cauſe ; — and fourthly, the eſtabliſh- 
ment of an exemption at Liverpool for the freemen and citizens 
of London as well on other goods as on cheeſe, with a perpetual 
injunction, to enforce ſuch general exemption, and to prevent 
going on with the actions againſt the co-plaintitfs with London, 
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or otherwiſe proceeding againſt them or any other London 
freemen and Citizens. 


Tits, I believe, will be found a correct account of the ſub- 
ſtance cf the bill: and it may be material to obſerve, that a 
claim of particular exemption for London from the Liverpool 
port duties, not of any queſtion of the right to receive the duties 
in general, is the ſubject of the bill throughout. 


To this bill of the corporation of London and the eleven 
freemen of London their co-plaintiffs, the defendants the cor- 
poration of Liverpool have put in a demurrer and a plea. 


THE demurrer is to. ſo much of the bill, as ſeeks diſcovery 
and relief at the ſuit of the corporation of London. The cauſe 
ſhewn for the demurrer is, that from the nature of the Londan 
privilege: of exemption, as ſtated in the bill itſelf, the exemptian 
is enjoyable, not by the corporation of London, but only by the 
citizens of London individually, and that thoſe citizens are indi- 
vidually competent to ſue for maintenance of their enjoyment 
of the exemption. — When this demurrer was put in, which 
was above three years ago, the point made by it was open to 
argument. It was in effect one of the points on the writ of 


error depending before the lords in the London and Lynn caſe. 


But that caſe has heen lately ſo adjudged by the lords, that we 
conſider it in effect a deciſion againſt the demurrer in the preſent 
caſe. We are aware, that the judges in the London and Lynn 
caſe held the corporation of London ſufficiently intereſted in the 
London exemption to ſuſtain the writ. de the ne To diſtin- 
guiſh between their competency to ſuſtain that writ at law and 


their competency to ſue in a court of equity, we feel and confeſs, 


might be an arduous. undertaking: and whether we are to 
combat with the corporation of London and its individual 
citizens conjunctly, or with the latter fingly, is not deemed of 
ſufficient importance at the preſent moment to induce our agi- 
tating ſuch a point. Therefore though we have a right to argue 

our 
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our demurrer, we do not ſtand upon it. At leait for the purpoſe 
of the preſent cauſe, we ſubmit to the authority of the judicial 
opinion in the late caſe of London and Lynn: we decline re- 
fiſting its applicability to the preſent caſe: and we allow the 
corporation of Landon to. be competent plaintiffs and to be 
anſwerable accordingly. 


Oux demurrer being thus waived, it only remains for the 
court to conſider our plea. 


OvuR plea is to ſo much of the bill, as ſeeks diſcovery and 
relief at the ſuit of the eleven perſons co-plaintiffs with the 
corporation of London, 


Tur plea is, that theſe eleven co-plaintiffs, ſtiled in the bill 
freemen and citizens of London, are ut houſeholders of London, 
not inhabitants of it, not in ſcof and lot there; and farther that 
they were made and continue freemen of London by fraud, for 
the purpoſe of enjoying the London privilege of exemption from 
tolls and duties without being houſeholders or inhabitants or in 
{cot and lot in London, and for the purpole of evading the 
Liverpool port duties, 


Tur object of the plea in alledging theſe facts is, to obtain in 
a ſhort plain and ſimple manner a judicial opinion upon the great 
point in controverſy between the two corporations of London 
and Liverpool: namely, — whether to be intitled to the benefit 
of the London privilege of exemption from antient tolls and 
duties, it is not eſſential, that the claimant ſhould be an 1/babitant 
houſeholder or at leaſt an inbabitant of London, as well as a 
freeman; or in other words, whether non-reſident freemen of 
London are CITIZENS within the meaning and benefit of the 
London exemption. 


Had the bill ſtated, how the co-plaintiffs with London qua- 


liſied themſelves as citizens, and avowed that they were neither 
houſe- 
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houſeholders nor inhabitants, but merely freemen ; perſons who 
had purchaſed the freedom of the city of London, but lived at 
Liverpool and other places; we might have raiſed the great 
queſtion as to the extent of the exemption to non-reſident 
freemen, by demurrer. - But the bill is not ſo framed. It de- 
ſcribes the co-plaintiffs as both freemen and citizens; ſome ob- 
jection there certainly lies againſt the generality of fo deſcribing 
them. It was poſſible therefore to have demurred on the 
ground, that the co-plaintiffs do not ſhew, how they qualify 
themſelves as citizens, and more particularly do not ſtate them- 
ſelves to be inhabitant houſeholders or even inhabitants. But 
though there was ſome opening for ſuch a demurrer : yet we 
deemed it rather hazardous to demur upon ſuch a ground, leatt 
we ſhould be told, that the general aſſertion of being citizens 
ſhould intitle the co-plaintiffs to be conſidered as poſſeſſing 
every character requiſite to conſtitute citizenſhip, until the con- 
trary ſbould be aflerted by the oppoſite party ; and that it was 
no more neceſſary to ſpecify the particulars of the qualification 
ef citizenſhip in a bill in equity, than it is in the writ de theolonzs 
at common law. What has lately paſſed before the lords in the 
London and Lynn cauſe is of itſelf enough, I conceive, to juſtify 
this apprehenfion of hazard in a demurrer in the preſent caſe : 
for there the citizens of London named in the count were ſtiled 
citizens generally; and on the writ of error it was attempted 
for the corporation of Lynn to ſhew, that the count ought to 
have ſtated the perſons named as citizens to be 7habitant houſe- 
holders as well as freemen; but the objection was over-ruled 
incluſively and tacitly, by the deciſion of the lords for London, 
and expreſſly by the opinion of the judges upon which that de- 
ciſion was founded. Indeed in the London and Lynn caſe this 
objection came late: it was not made till after verdict. But 
-even on a demurrer at law, it was conceived to be at leaſt very 
doubtful, whether this objection of generality of deſcription 
would hold. Upon the whole therefore, pleading the fact of 
not being either inhabitant houſeholders or inhabitants of any 
kind within London, was thought to be a mode of raiſing the 
point 
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point as to non-reſident freemen, not only more direct and 
pointed, but more ſafe and certain. 


HENCE it is, that we have attempted to bring the great 
queſtion of exemption as to non-reſident freemen of London 
before the court by plea as againſt the London co-plaintiffs, 
inſtead of demurring. 


Havins thus obſerved on the nature and object of the plea, 
which is now under the conſideration of the court, and. having 
thus explained why we did not demur againſt the co-plaintiffs. 
with the corporation of London; I ſhall now. endeavour to 
diſcharge my ſhare of profeſſional duty in the preſent caſe, by 
defending the plea both in its form and in its ſubſtance. 


! 


IN reſpect to the form of the plea, I had once flattered myſelf, 
that the plaintiffs, for the ſake of avoiding unneceſſary litigation, 
would not ſtand upon formal objections, and would look only to 
the /ub/antial contents of plea. But it has been lately notified 
to us, that the plaintiffs are to meet the corporation of Liverpool. 
on the preſent occaſion in full force ; that all the counſel of the 
corporation of London and their co-plaintiffs are to be aſſembled. 
againſt us; that they are to divide our plea into parts; and 
that a learned and able counſel, who 1s more particularly attend- 
ant upon this court, has aſſigned to him ſome particular branch 
of the argument againſt the plea. I therefore ſuſpect, that the- 
plea is to be aſſailed in every point. I ſuſpect, that not even its: 
formal parts will be ſpared. Nor am LI a little alarmed at the 
proſpect of the attack in point of form; when I conſider the 
talents, which are likely to be exerted for that purpoſe. In the 
ſubſtantial merits of the plea I have great confidence. But I 

| have 
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have not ſo much confidence in its form ; becauſe, perhaps un- 
fortunately for the plea, I not only ſuggeſted, but in the firſt 
inſtance framed it alſo; and I feel conſcious of its liability to 
imperfections on that very account. It was indeed ſuperviſed 
and adopted by ſuperior perſons. But thoſe perſons from the 
delicacy of their ſenſibilities might be too tender to the author 
of the plea; and fo faults, which could not but be ſeen by their 
acuteneſs, might eſcape their correCtion. 


Tuus at length conſidering the plea as likely to be attacked 
for formal defects, I have endeavoured to diſcover, wherein it is, 
that the form of the plea is aſſailable. 


Bur the only opening, I can perceive for the moſt acute ad- 
verſary to make any formal objection to the plea, is, that it con- 
tains two defences, in other words, that there is duplicity in it. 


Tux plea certainly conſiſts of two parts. — The firſt is, that 
the eleven co-plaintiffs with London are not houſeholders, nor 
inhabitants, nor in ſcot and lot, within London. The ſecond 
branch of the plea is, that the co-plaintiffs were admitted and 
are freemen of London by fraud, to enjoy the London exemption, 
without being houſeholders or inhabitants of the place or being 
in Icot and lot there, and to evade tolls and duties. 


Bor yet I beg leave to ſay, that if this objection of duplicity 
ſhall be inſiſted upon, it ought not to prevail. 


I DENY, that there is any duplicity in the true ſenſe of that 
word as applied to pleading. Two ſeparate facts are indeed 
pleaded. But they are not two ſeparate defences. They are 
two facts conducing to one and the fame end, to one and the 
ſame defence. The plea aſſumes both of the facts to ſhew, 
that the co- plaintiffs with London are not qualified to participate 
in the exemption, which is the whole ſubject of the bill : that 
is, that though they are freemen of London, they are not 


citizens 
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citizens within the London exemption from tolls and duties. 
As we inſiſt, the firſt fact, which the plea aſſerts, namely, the 
fact of non-reſidence in London, is alone ſufficient to exclude the 
perſons pleaded againſt from all benefit of the exemption: and ſo 
far the firſt part of the plea is a defence in itſelf. But the ſecond 
branch of the plea introduces an additional fact, the fact of being 
fraudulently freemen merely to enjoy the exemption of citizens. 
This additional fact is /ub/diary to and corroboratory of the de- 
fence in the firſt part of the plea. The fraudulent intention is 
a circumſtance in aggravation. It is not abſolutely eſſential to 
the defence in the firſt part of the plea: becauſe whatever the 
intent of being admitted freemen might be, it is ſufficient as a 
defence, that the freemen co-plaintifts are not inhabitant houſe- 
holders or even inhabitants. But the addition of fraud in the 
purpoſe of the admiſſion renders the objection of not being a 
reſident freeman more ſtrong, more unfavorable, more fit to be 
diſcountenanced in a court of juſtice. 


In this view of the plea it may be doubted, whether even at 
law, as even the law was before the ſtatute allowing to the 
courts a diſcretion of permitting ſeveral pleas, the objection of du- 
plicity would hold in the preſent caſe; and whether the fraud part 
of the plea would not at the utmoſt be deemed mere ſurpluſage. 
But whatever might be the ſtrictneſs of the common law in this 
reſpect, there is not I apprehend any ſuch ſtrictneſs in our 
courts of equity. In them I apprehend, that it is ſufficient, if 
the different parts of a plea conduce to the ſame end. But if 
that be the rule in equity, what caſe can be well more within 
it, than the preſent one? What the plea aims at in both of its 
branches is the ſame thing, namely, to ſet up nan-rgſidence in 
London as a bar. Both parts of the plea depend upon that 
fact. Without that fact of an- rgſidence neither part of the plea 
would hold. In truth the two parts of the plea are not ſeveral 
defences, but two different modes of putting the ſame defence: 
2nd if that is a fault, it is not the fault of duplicity, but 
the fault of /urpluſage, which even at law will not vitiate 


a plea. 
Q qq Bes1DEs 
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Besips I ſubmit to the court, whether it is ſo clear, that a 
court of equity will not bear two ſeveral pleas in bar. I know, 
that there' is a current notion againſt the allowance of ſeveral 
pleas in equity. But I have my doubts on the ſubject; and 1 
am not without authority to countenance thoſe doubts. In the- 
title Pleadings in lord chancellor Nottingham's manuſcript on 
the Chancery Practice, which he ſtiles A Syſtem or Collec- 
tion of Rules and Orders in Chancery,” I find the following 
paſſage. | 


No man ſhall be permitted to two ſeveral dilatories at feveral 
„ TiMEs; nor ſeveral bars: becauſe he may plead all at once. 
gut after a plea in difability, as outlawry or excommunication,. 
* or a plea to the juriſdiction, he may be admitted to plead in 
«© bar; becauſe it was not conſiſtent with thoſe pleas to plead in 
bar at the ſame time.” 


Tx1s paſſage certainly imports, that in the opinion of lord 
Nottingham both ſeveral dilatory pleas and ſeveral pleas in. bar 
might be pleaded, fo that they were: pleaded at the /ame time. 
The rule implies, that ſeveral pleas may be pleaded: for 
if they could not, it would be nugatory to limit the time for. ſo 
pleading. 


Ax here I beg leave to cite the caſe of Aſſihurſt v. Eyres 
in 2. Atk. 51. and 3. Atk. 341. 


Tnx bill was for a diſcovery of aſſets; and the ground of the 
plaintiff's demand was partly a bond for £2000. from a Mr. 
Wollaſton, and the defendant's brother, and as it ſhould ſeem the 
defendant himſelf. The defendant pleaded the following mat- 
ters, namely, — that his brother was 4 mere ſurety ; — that the 
plaintiff had accepted a cumpaſition for what was due on the bond 
without the privity of defendant's brother or him the defendant; 
— that no demand had been made on defendant for money due on 
the bond for upwards of eighteen years; — that Wollaſton died 
ſeveral 
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ſeveral years ago ſeiſed of a real eſtate and poſſeſſed of a perſonal 
eſtate ; and that Wollaſton's heir or deviſee, and his perſonal re- 
preſentative were not made parties. — Lord Hardwicke held the 
plea good. Yet in it five ſeveral matters were thrown into one 
plea. But all conducing to one point, that is, againſt the plain- 
tiff's right of diſcovery, the plea was allowed. 


THr1s is a much ſtronger caſe than the preſent one: becauſe 
the matters, though conducing to one point, were of different 
kinds and proportions, and in reality ſeveral pleas: whereas 
here the non-reſidency and the fraud are eju/dem generis, the 
latter being in a degree inference from the former. 


Uyon theſe reaſons, I ſubmit to the court, not only that 
the plea of the corporation of Liverpool, is not liable to the 
objection of duplicity ; 3 but that if it is liable, it is not ſuch an 
objection, as in a court of equity ought to prevail without ſome- 
thing more. 


BESsID ES, my lord, though this objection of duplicity ſhould 
avail, I do not ſee, how it can produce any other effect than a 
temporary poſtponement of the hearing. 


AMENDMENTS of pleas under certain limitations are allow- 
able in equity. In the caſe of the late Nabob of Arcot and 
the Eaſt-India Company, lord Thurlow ſuffered the Company 
to amend their plea twice. 


In the preſent caſe, therefore, I preſume, that we ſhould 
have no difficulty in obtaining leave to amend in the firſt in- 
ſtance : and then probably all, that we ſhould have to do in that 
caſe, would be to reduce the plea by ſtriking out one of its two 
branches, 62k 


Qq q 2 II. 
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NOW come to the ſubſtantial merits of the plea ; namely, 
the ſufficiency of the matters contained in it, to exclude the ſe- 
veral perſons, againſt whom the plea is pointed, from all benefit 
of the London exemption which is the ſubject of the ſuit, and 
conſequently from being co-plaintitts. 


Tux grand and material fact alledged by the plea is, that the 
co-plaintiffs with London are not Houſebolders of the city of 
London, not inhabitants of it in any manner, not in ſcot and lot. 
We add the circumſtance of being freemen by fraud to obtain. 
the benefit of the London exemption from tolls and duties un- 
duly and againſt the real intention of the privilege. But, as L 
have before ſtated, this fraud part of the plea is rather /ub//- 
diary than eſſential. The eſſential fact of the plea is the non-re- 
fidency within London. 


Ir the London privilege of exemption ſtated in the bill is of 
ſo extenſive a. kind as to be enjoyable by the mere freeman of 
London, by the non-reſident freeman, by the freeman, being: 
neither houſeholder, not inhabitant, nor in ſcot and lot, within 
that city; then the objection, which is the ground of the plea, . 
fails; for then the co-plaintiffs with London are intereſted in 
the exemption. and conſequently are competent to ſuſtain the 
ſuit in which they have joined; and the plea of the corporation 
of Liverpool muſt be diſallowed. 


Ox the other hand, if the London privilege: of exemption is 
not large enough to comprehend non-ręfident freemen, but is 
confined to inhabitant-houſeholders, or at leaſt to inhabitants of 


that city, then, according to the plea, the co-plaintiffs with 
London 


\ 
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London are not intitled to the benefit of the London exemption, 
and therefore are not competent to ſuſtain a ſuit for enforcing 
it: and in this view of the plea, it becomes ſufficient for the 
purpoſe intended, and ought to have effect accordingly. 


THe ſhort point upon the plea then is, whether non-reſident 
freemen of London are within benefit of the London-exemption« 
from tolls and duties. 


THe importance of this queſtion is undeniable. In the par- 
ticular inſtance of the corporation of Liverpool, the queſtion in- 
volves a property now producing about £10,000. a-year. But: 
the effect of the deciſion of the point will not be confined to 
the property. of that corporation. Other corporations have 
great revenues in port duties and inland cuſtoms. Many pri- 
vate families have alſo large property of the ſame deſcription. 
Nor is the crown unintereſted in the fate of the queſtion : for 
without doubt the crown, notwithſtanding the many royal 
grants which have been heretofore made of its antient revenues, 
ſtill is poſſeſſed of ſome remnant of antient port and other 
duties, and by eſcheat and otherwiſe may become poſſeſſed of 
much more.. In other words, all the property throughout the. 
kingdom, fo far as it conſiſts of cuſtomary port duties and cuſ- 
tomary duties of an inland kind, may be ſaid to be at ſtake in 
the preſent- cauſe. If it is at the diſcretion of the corporation 
of London. to fell or give its freedom univerſally, and if the 
conſequence of ſuch ſale or gift without reſidence in London is 
an exemption from antient tolls and duties, thoſe tolls and duties 
are at the mercy of the corporation of London; and it will be 
in the power of that corporation, if they think fit, at any time 
to ſhrink ſuch duties and tolls into nothing. Nay, the corpora- 
tion of London will have an intereſt in fo doing: for they derive - 
a profit from ſelling their freedom, they have a price for it; 
and though they are as a body politic exempt from that fordid- - 
neſs of lucre, which is ſo current amongſt individuals in the 
preſent times as often to abſorb all other conſiderations, yet the 


natural 


426 


natural perſons, who direct the exerciſe of their politic capacity, 
are not only ſubject to the common infirmity, but acting con- 
junctly are more to be ſuſpected; for individuals will often do 
that conjunctly, which ſeparately they Would be aſhamed of. 
Nor will this power of deſtroying the property of antient tolls 
and duties be confined te the Corporation of London. All 
other corporations, having a like immemorial privilege of ex- 
emption will have the ſame power of deſtruction in their 
Hands: and moſt probably ſuch other corporations are many in 
number. Therefore it will be ſcarce exceeding the limits of 
the moſt correct ſtatement to ſay, that upon the deciſion of this 
point about non-reſident freemen of London, it will depend, 
whether that ſpecies of property, which conſiſts of antient tolls 
and duties throughout the kingdom is to be put into a ſtate of 
.annihilation, at the pleaſure of the corporation of London and 
other corporations having a like privilege of exemption. 
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Ir this be a juſt view of the importance of the point brought 
forward by the plea in queſtion, not only the corporation of 
Liverpool has at ftake a property of / 200,000. or V zoo, ooo. 
but upon an eſtimate of the whole property of the ſame kind 
throughout the kingdom, there may be fairly ſaid to be at 
Nake at leaſt to the amount of / 2,000,000. or G 3, ooo, ooo. 


So vaſt a property cannot be withdrawn, or even rendered ex- 
oeedingly precarious, without immenſe diſtreſs to thoſe intereſted 
in it, without very great impoveriſhment to individuals, with- 
out very great impoveriſhment to ſome of the moſt conſiderable 
and moſt valuable corporations of the kingdom. 


Tux loſs to individual families may be diſtreſſing. But the 
public loſs may be more extenſive. The trade and commerce 
of the port of Liverpool have been nurtured into their preſent 
wonderful extent by the incorrupt wiſe and liberal application 
of their corporate revenues. But if they are to have deducted 
from thoſe revenues to the extent of F 10,000. a year, the cor- 


poration 


rox LIVERPOOL AGAINST LONDON. 437 


poration will be in danger of impoveriſhment ; and all thoſe 
energies, by which the port of Liverpool has been accelerated 
into its preſent value and importance to the whole kingdom, 
may ceaſe to exiſt ; and ſo Liverpool may as rapidly decline into 
poverty and inſignificance, as it has rapidly grown into wealth- 
and importance. The ſame remark applies to the corporation 
of Newcaſtle, which, as I underſtand, has already ſuffered from. 
the exorbitance of the London exemption to an extent threat 
ening the ruin of its corporate revenues. 


Sucn being the greatneſs of the ſtake depending upon the 
point in queſtion, and ſuch being the probable conſequences of 
eſtabliſhing the pretenſion of non-reſidents to the London ex- 
emption, I cannot believe, that this court will be diſpoſed to 
aſſiſt in eſtabliſhing that pretenſion. However if the law is 
really with the pretenſion, it muſt be ſo declared. But the 
exorbitant conſequences of the pretenſion will, I truſt, pre- 
vent its being acquieſced in, unleſs there are the moſt con- 
vincing arguments in favor of it. The court will not, I pre- 
ſume, be eaſily induced to undermine property, which has ex- 
iſted for ages, and which cannot. be ſubverted without the moſt 


ſerious conſequences. 


In order to decide the point, whether n9n-re/ident freemen of 
London are within benefit of the London privilege of exemp— 
tion; the-firſt thing to be conſidered is the deſcription of perſons, 
who, according to the terms, in which the. exemption is ſtated; 


ought to enjoy it. 


Uro the preſent occaſion that: defeription muſt be ſought 
for in the bill, to which we plead. It behoved the plaintiffs to 
ſtate the exemption, which is the ſubject of their ſuit; and it 
is to be preſumed, that they have repreſented the exemption 
with every poflible advantage. There is not any probability, 
that the corporation of London and their co-plaintiffs ſhould un- 


derſtate the exemption, But if they have done ſo, it is their 
own 
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own fault; and for the purpoſe of the plea now depending, 
they muſt ſubmit to the conſequence. On the other hand, if 
they have overſtated the exemption, the corporation of Liver- 
pool, for the purpoſe of the preſent argument, are not intitled to 
complain: for they have not contradicted the ſtatement of the 
exemption in the bill; and the facts contained in their plea to it 
are alledged under the impreſſion, that even according to the 
ſhewing of the bill itſelf 2or-re/adent freemen of London are 
not within the deſcription of the exemption. 


Now by the bill the exemption is to this effect. 


IT is, that the city of London, amongſt other liberties and 
privileges enjoyed by them immemorially and confirmed to them 
by royal charters and diverſe acts of parliament, one privilege 
is, that the freemen and CITIZENS of the city of London and all 
their goods ſhould. be quit and free of all toll paſſage cartage 
and other cuſtoms throughout England, with the exception of 
priſage ; the London exemption for which, not being of the | 
lame antient origin nor of the ſame extent in point of place, 
but being firſt granted by a charter of the 1ſt of Edward the 
third, and being conſtructively confined to the port of London, 
and therefore not applicable to the port of Liverpool, is not no- 


ticed in the bill. 


Tux perſons, then, who, according to the bill, are to have 
the enjoyment of the exemption, are the FREEMEN and C1TlI= 
ZENS of London. 


THe antient royal charters, from which this general exemp- 
tion ſrom tolls and cuſtoms originated, are not ſtated in the 
bill. But they are well known, and it is but juſtice to the bill 
to admit, that the deſcription of perſons exemptable is fairly 
given. If the charters were at length before the court, ſome 
arguments would, I apprehend, ariſe againſt extending the pri- 
vilege of exemption to non-re/idents from the language of lo- 

cality 
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cality in the grants of other privileges and liberties. But ſo far 
as the mere deſcription of perſons in the grant of the exemp- 
tion from tolls and cuſtoms is concerned, I am not at preſent 
aware, that the ſtatement of the bill is exceptionable. 
Throughout the London charters granting the general exemp- 
tion, the words are either HoMINES or civEs; and if there 
is a difference between noMIiNEs and civxs, which are the 
words of the charters, and freemen and CITIZENS, Which are 
the words of the bill, it ſeems too flight to be conſidered as very 
material to the argument. 


On the part of the corporation of Liverpool, therefore, it is 
offered by the plea to contend the point of exemption as to 
non-refident freemen of London, upon the deſcription of the ex- 
2 given by the n themſelves. 


THE queſtion then, which ariſes on the bill and plea, is, 
whether non-refident freemen of London are c1T1zEns of Lon- 


don within the benefit of the London privilege of exemption 


from antient tolls and duties. 


Upon this great queſtion, I ſhould feel it my duty to enter 
largely, if the court was not already in full poſſeſſion of almoſt 
every argument and every authority, which I have to offer 
againſt the extenſion of the London privilege to their non- 
reſident freemen. 


Wurm] framed the reaſons for the printed caſe of the cor- 
poration of Lynn in their late conteſt with the corporation of 
London before the houſe of lords, I inveſtigated the queſtion as 
to non-reſident freemen with the utmoſt diligence; and in that 
caſe will be found a full ſtatement of all the reaſonings, which 
my utmoſt exertions could aſſemble againſt the claim of London 
non-refident freemen. In fo exerting myſelf for the corpora- 
tion of Lynn, I conſidered myſelf as at the ſame time perform- 
ing a duty for the corporation of Liverpool. I was firſt honored 
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with confidence in the buſineſs by the latter corporation : and 
they were well intitled to have their intereſts aſſiſted by me in 
the Lynn cauſe, from the time I became one of the counſel in 
it, as much as if they had been parties. Both Liverpool and 
Lynn had to oppoſe the claim of the London non-reſidents: 
and if Lynn had ſucceeded in obtaining a full judicial decifion 
from the houſe of Lords, and that deciſion had been againſt 
London, it would have been as much a victory for Liverpool 
as for Lynn; and then it would have been unneceflary to have 
argued the plea now under conſideration. 


Tuvs fituate, inſtead of now arguing the great point as to 
hon<refdetins beg leave to refer the court to the reaſons and 
authorities, which I formerly urged on behalf of the corpora- 
tion of Lynn. I am not prepared. to offer any new matter. 
Therefore was F to reſume the ſubject, it would be a mere re- 
petition of arguments already upon paper and in the hands of 
the court. Whatever may be the imperfection of thoſe argu- 
ments, they were at the time the reſult of the moſt full con- 
viction, that without re/idence within London, nay, without 
refidence as an inhabitant houſeholder, it is impoſſible to ſuſtain 
the claim of citizenſhip} either within the intention of the Lon- 
don exemption, or ' conſiſtently with the authorities which 
relate to the expoſition 'of it. At this moment, indeed, I per- 
ſonally tremble at the attack, which. probably profeſſional 
duty will require to be made upon. my arguments and authori- 
ties in the Lynn caſe. But it is merely in reſpec of the ſenſe 
I have of my own feebleneſs. It is not in the leaſt from 
tiſtruſt of the point, for ſuſtaining — theſe arguments and 
authorities were adduced. 


Howrvxx, though I avoid troubling the court with all the 
redſonings and authorities, which are ſtated in the caſe ' 
againſt the claim of the London non-refidents ; yet I hope to 

be excuſed for now repeating the recapitulation at the end of 
that caſe. 


ACCORDINGLY, 


— 
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AccoRDINGLY, my lord, uſing the language in the cloſe of 
the Lynn caſe®, I now ſubmit to the court on behalf of the 
corporation of Liverpool, — That the London privilege of 
*« exemption from tolls and duties is LOCAL :; — that none but 
e the real and fu/l citizen, namely, the freeman of London, 
« being alſo an zhabitont houſeholder, or at leaſt an imhabitant, 
„ is legally participant of ſuch exemption : — that though by 
<< being a freeman of London a man may become a citizen for f 
* certain intents, and may as ſuch be ſubject to corporation 
« offices and certain other duties and payments; yet that no 
«© one can be a complete citizen, a citizen for a// intents, a com- 
« pleat ſcot and lot man, a ſcot and lot man for parochial and 
« other purpoſes as well as for corporation offices and duties, 
e without being an nhabitant houſebolder as well as a freeman: 
<< that if the grant of exemption ſhould be otherwiſe con- 
«« ſtrued, inſtead of being merely a grant of exemption to the 
« citizens of London, it would be alſo a grant enabling the 
«© corporation and companies of London to exempt the inha- 
4 bitants of every place in the kingdom: — that if inhabitancy 
* was not one part of the qualification of a citizen on theſe 
„ exemption charters, all the antient tolls in the kingdom 
„ would be from time to time ſaleable and diſpoſable by 
«© London and every other place having like grants of exemp- 
<< tion, to the diſinheriſon of the crown and all deriving title 
<« to ſuch property under royal grants: — that the caſes and 
< authorities in reſpect to exemption from priſage of wine are 
direct authorities, againſt including within the other exemp- 
e tion any but freemen being alſo mhabitant houſeholders ; the 
London exemption from priſage being granted for the ſame 
« deſcription of perſons as the London exemption from other 
tolls and duties, and the reaſons for excluding the mere 
freeman being the ſame in both caſes : — that to hold, that 
« c1vis in the priſage charters deſcribed the ful citizen of 
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* London, the freeman being alſo an inhabitant houſeholder ; but 
* that the ſame word in the charter for the other exemption de- 
* ſcribed the Ha, citizen of London, the non-reſident freeman; 
«© would be a monſtrous conſtruction, without the color either of 
language or of principle to ſuſtain the diſtinction: — that 
* the parliamentary record of the 11th of Henry the fourth ex- 
* cludes non-refident freemen of London, as well from the ge- 
„ nerat exemption as from the priſage one, expreſsly repreſenting, 
ve the miſchief of any other conſtruction as the ſame on both 
% exemptions :— that in all the caſes ſince there is not ſo much 
« as a hint at a diſtinction between the priſage exemption and 
* the general exemption in this reſpect, there being on the con- 
*« trary a generality of language embracing both as within 
« the fame principle of conſtruction: — that, in ſo plain a 
* caſe, any evidence of non-payment by the freemen of London 
« without regard to inhabitancy ought now to be deemed as 
« unavailing in the inſtance of other tolls and duties, as it 
„ FORMERLY Was adjudged to be in the inſtance of priſage: 
« —and farther, that to permit London, through its freedom, 
© to extend its privilege of exemption to the inhabitants of 
* OTHER PLACES, would not only be ſubſtituting a toll to the 


« invaders of property for toll to the real proprietors ; but 


« would even be facrificing the privileges of London itſelf, 
« that is, the privileges of its real and individual citizens, to 
* the lucre of its corporation and trading companies. 


« To conclude, it is hoped on the part of Liverpool, that 
the preſent attempt by London, to make its freedom ſubſer- 
«« vient to the purpoſe of evading all the antient tolls of the 
« kingdom, will be condemned as an abuſe of franchiſe equally 
„ unayailing and unbecoming : and that the corporation of 
% London will be effectually reminded in the language of lord 
« Coke whilſt chief juſtice of the King's bench, that — 
«© A CITIZEN WITHOUT RESIDENCE IS NOT A CITIZEN IN 
« JUDGMENT OF LAW.“ 


* 


SECOND 


SECOND ARGUMENT, 


DELIVERED IN 


THE COURT OF EXCHEQUER 


THE 14TH OF JUNE 1796, 


MY LORD, 


HE Argument not having commenced on the part of the 

corporation of London, I beg to be indulged with the 
liberty of making ſome addition to the obſervations I have 
already ſubmitted to the court on the plea of the corporation of 


Liverpool. 


Fox the indiſpenfability of being an inbabitant of London to 
conſtitute citizenſhip within the London exemption from tolls, 
the court is already in poſſeſſion. of a great number of autho- 


rities. 


Tnosz authorities are, — 1. The parliamentary roll of 
11. Hen. 4. (y)— 2. The five priſage caſes ſtated in the printed 
caſe for Lynn on the late writ of error before the lords.— 3. The 
opinion of lord Hale in the various extracts from his works 
given in the ſame Lynn caſe. — 4. The opinion of Calthrop 
formerly recorder of London in his book on the cuſtoms of 
London. — 5. The Hatfield caſe cited by Mr. Burton (z) from 


(yz) See this record at the end of the Lynn Caſe in the ArPENDIx. 


(z) Leading counſel for Liverpool in the cauſe. The Hatfield Caſe he cited is in the- 
AeyenDix from a copy furniſhed to each of the counſel for Liverpool. g 
| the 
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the Duchy of Lancaſter record of Cha. I. — 6. Two caſes on 
the cuſtom of London as to infant apprentices cited by Mr. 
Serjeant Heywood (zz). —7. The opinion of Mr. Juſtice Buller, 
in the Lynn caſe. 


Tur two caſes cited by Mr. Serjeant Herwoud on the cuſtom 
of London as to infant apprentices deſerve ſuch great attention, 
that I hope to be excuſed for bringing them a ſecond time be- 
fore the court. 


Tux firſt of them is Sguire and Stanton Trin. 35. Eliz. Mo.135. 
It was action of covenant againſt one on his indenture of appren- 


ticeſhip. The defendant pleaded nonage in bar. To this was re- 
plied the cuſtom of London, that every citigen and freeman may 
take an apprentice, and that an infant may bind himſelf appren- 
tice. Upon this there was a demurrer. Three exceptions were 
taken for defendant. The third was, that it was not ſaid, that 
Squire was a citixen, but only that he was a freeman, © And to 
<© this it was faid by F 5 recorder of London, that a free- 
4 man may take apprentice at York, and ſuch apprentice after- 
«© wards ſhall be a freeman of London. But he ſaid, that the 
* cuſtom of London is, that a freeman may deviſe land to a 
«© corporation of London, a citizen may deviſe to every man, 
and a citizen and freeman may deviſe in mortmain.“ 


Tux ſecond caſe is Burton againſt Palmer B. R. Trin. 
10. Jam. 2. Bulftr. 191. Action of covenant was brought in 
C. B. by Burton againſt Palmer his mafter for breach of cove- 
nant in indenture of apprenticeſhip. The declaration ſtated 
the cuſtom of London for taking of apprentices by every ciri- 
zen and freeman of London, and ftated Burton to be a freeman 
without mentioning his being citizen. Verdict and judgment 
were for plaintiff. But on error in B. R. the judgment was 
geverſed. Several errors were alledged. One was, that the 


(x) Second. counſel for Liverpool in the cauſe. 


declaration 
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declaration did not ſtate defendant to be civis, but only iber 
homo. On the firſt argument both lord chief juſtice Fleming and 
judge Doderidge held this exception fatal ; though it was urged, 
that the declaration ſhewed he kept ſhop in London, and that 
this could not be without his being civis as well as freeman. 
It was argued again Hil. 11. Jam. when lord Coke was become 
chief juſtice : and the court was clear the declaration was bad, 
and ſo reverſed the judgment of C. B. and from the argument 
of lord Coke and judge Doderidge, the reverſal appears to have 
been founded, on this very objection of the neceſſity of being 
citigen as well as freeman to come within the cuſtom. What 
is remarkable alſo is, that the argument in defence of the judg- 
ment was, not that being civis and in ſcot and lot was not required 
by the cuſtom, but that there was enough in the declaration to 
preſume his being citixen. 


I now beg leave to add. ſeveral other authorities. 


I. Iw1LL lay before the court ſeveral authorities, to ſhew, 
that on the London cuſtom of deviſing lands in mortmain 
there is a ſettled diſtinction between a citizen of London and a 

man; and that according to that diſtinction a citizen can- 
not be without being refant within London and in ſcot and lat 


there, 


THERE are two cuſtoms in London for deviſing lands within 
London. 


Ons is a mere cuſtom of devifing: and the power of devi- 
fing under this cuſtom was attached to the Lanps ; ſo that 
they were deviſable by the ** whether he was a citizen 


of London or not. 


Tux other is a cuſtom of deviſing lands within the city of Lon- 
don to any corporation or guild there without the king's licence; 


and the power under this latter cuſtom was only exerciſeable by 
CLTIZENS- 
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CITIZENS of London, or at leaſt only by them and by perſons 
boru and inheriting there by deſcent. 


Uro this latter cuſtom the following caſes ſhew, that to be 
a CITIZEN of London it is neceſſary to be ręſant and in ſcoi 
and lot there. | 


Tux firſt caſe is Otes's in 38. E. 3. It is in the Liber Aſſſa- 
rum of that year pl. 18. and it is abridged in Bro. Cuſtom 
pl. 36. — By an office before the king's eſcheator in London it 
was found, that one Otes was ſeiſed of certain lands in the city 
of London, and had deviſed them to the guardian of the reli- 
gious houſe of St. Mary Overs in mortmain without the king's 
licence. This office was returned in chancery, and thereupon 
a ſcire facias iſſued againſt the terretenants to know why the 
lands ſhould not be ſeized into the hands of the king as for- 
feited. Upon this a woman came in and ſtated herſelf to be 
leſſee for life under the religious houſe and prayed aid of them, 
and aid was granted, and a writ was awarded to the ſheriff of 
London to warn the guardian of the religious houſe. The 
ſheriff returned, that the guardian and chapter of the houſe had 
nothing to be warned by in the city, except the reverſion of 
the lands in queſtion, and that he had warned them in thoſe 
lands. Upon this objection was taken, that the warning was 
only in the freehold of another. But this was overruled, and 
then the caſe being literally tranſlated is as follows. — © BRT- 
4 XNAP. We ſay, that at all times the uſages of the city of 
« London are and have been, that every citizen may deviſe as 
« well in mortmain as otherwiſe, wh franchiſe is affirmed by 
* the charter of the father of the king in his eleventh year (aa) 
« to the ſaid CLTIZENS: and we ſay, that every one, who has 
land in the ſame city is a citizen, and this ſame Otes was 


ad) No fuch charter in print. But in the. printed charter of 1. E. 3. there is a 
clauſe granting to the citizens of London, that they their heirs and ſucceſſors may be- 
queath their tenements within the limits of the city, as of antient time they have been 


accuſtomed to do. 


« ſeiſed 


4 


* 
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ſeiſed of the ſame land in his demeſne as of fee and was 


citizen and ſo deviſed the land. And we demand judgment 


of execution. FINCHEDEN for the king ſays, that he 
well granted, that the citigens ought to have ſuch franchiſe, 


ſeilicet, thoſe, to whom the franchiſe extends, /c:/icef, thoſe 


who are born and inheritable in the ſame city by deſcent of 
heritage, or who are refiants and taxable to ſcot and lot; and 
this franchiſe was fo declared and claimed in eyre, and by 
their own petition that this ought not to extend to any other 
perſons, and it is acknowledged that Otes was not of ſuch 
condition but a forezgner, We demand judgment, and pray 
execution. BELKNAP. And we judgment, fince that this 
is a thing and uſage annexed, to the freehold, and you have 
not denied, but that he was citizen. And we pray, that you 
be barred. GREEN. And becauſe you cannot deny that be 
was neither reſiant nor taxable, &c. nor inherited by ſuc- 
ceſſion; ſo he was not a citizen to whom this franchiſe could 
deſcend ; and you do not deny that the lands are not aliened 


in mortmain, and in another caſe it was adjudged before 


this time; and ſo the court awards that the king have 


execution, &c. — This caſe of Otes, which is alſo nearly 


the ſame words in 45. E. 3. 26. pl. 26. is a direct deciſion, 


that to be a citizen of London for deviſing to a corporation 
in mortmain, the perſon muſt be reſiant and in ſcot and lot 


there. 


A $ECOND material caſe on the London cuſtom of mortmain 


as to the meaning citizenſhip in London is in 5. Hen, 7. 
fol. 10. a. Tranſlated the Year Book runs thus. — In writ 


cc 


of treſpaſs brought in London of cloſe broken &c. the defen- 
dant alledges a cuſtom in London, that every citizen may 
deviſe his land, and conveys to himſelf title by a deviſe of a 
citizen, and gives color to the plaintiff. And the plaintiff 
would have taken a traverſe that no ſuch cuſtom was &c. 
And afterwards the defendant was apprized of the cuſtom, 
that he ought to be FREEMAN and CITIZEN, for CITIZEN 
I 88 « 7s 
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it not ſufficient in himſelf, Wherefore he amended his plea. 
* And the other took iſſue that he was not a freeman, who de- 
“ viſed &, And ſo ſee the cuſtom, that citizen and freeman, 
* and not citizen himſelf. But this muſt be intended of deviſes 
* to guilds and corporations, for deviſes to a common perſon is 
good by any perſon, notwithſtanding that he be not citizen, 
e as appears in the caſe of John Earnby of Gray's Inn &c.“ — 
This caſe. is peculiarly ſtrong in marking the difference between 
citizen and freeman, in London; for it ſhews,. to be a freeman 
in London is one thing, to be a citigen is another; and that 
both characters muſt concur to bring the perſon within the Lon-- 
don cuſtom of deviſing in mortmain. 


64 


Brooks in title Caſſom pl. 41. accordingly abridges this very 
caſe for the ſake of the diſtintion, His words are: Treſpals.. 


% Citizen of London cannot deviſe in mortmain unleſs he be 
* citizen and freeman.” 


A THIRD caſe 1s in 5. Hen. 7. fol. 19. b. But the only 
material part is the notice taken by Brian chief juſtice of the 
London cuſtom of deviſing in mortmain. He ſtates, that by 
the cuſtom none can fo deviſe, except freemen and citizens ; 
and he adds they may, and this by the grant of the king. This. 


authority alſo. implies, that freeman and citizen are diſtinct cha- 
racters. | 


A FOURTH authority is the memorandum about this ſame 
London cuſtom of deviſing in Dyer 255. a. At the end of it 
Dyer ſays, Vide who ſhall be ſaid citiven 38. Lib. Aſſ. pl. 18.“ 
Thus referring to the book of aſſizes, where a citizen of Lon- 
don is deſcribed as a refant paying ſcot and lot, is tantamount to 
Dyer's adopting that ſenſe of the word citizen. 


A FIFTH authority as to the neceſſity of being both freeman 
and citizen is the form of pleading this London cuſtom of devi- 
ſing in mortmain, as it is in the caſe of the Company of Sadlers 


In 
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in 4. Co. 54. b. for the company of Sadlers, to ſhew their right 
in the land in queſtion under a deviſe to them, pleaded the cuſ- 
tom to be, that a citizen and freeman of London may deviſe 
in mortmain, and averred that the teſtator was a citigen and free- 

man of London. It is obſervable alſo, that lord Coke ſtates 
the London mortmain cuſtom in the ſame way in the city of 
London's caſe in his 8. Rep. 129. a. and in his Copyholder 
ſect. 33. nearly at the latter end. In both places he deſcribes 
the perſon empowered to deviſe by the cuſtom, not as freeman, 
but as citizen and freeman. 


IT. I BEZO leave to add to theſe mortmain authorities, a caſe 
on the ſtatute of Additions -1. Hen. 5. chap. 5. (66.) 


Tux caſe is Palmer v. Pendlebury 1. And. 276. It is thus 
ſtated in the book. 


BETWEEN Palmer and Pendlebury variance between writ of 
error in London and the record was aſſigned in this, that Pen- 
dlebury in the record is named N. Pendlebury DE civiTATE 


London fiſhmonger, and in the writ of error it was, “ quia in 
*« record) inter Palmer &c.”' and Pendlebury civemM ef fiſh. 


monger London &c. Wherefore it was s AID, that one may be 
citizen of London and yet may inbabit at Lincoln. But when it 
is ſaid off London then it ſhall be intended there tarrying (de- 
murrant}) and at no other place, and therefore they are not 
words of the ſame ſenſe. But this notwithſtanding Anderſon and 
Periam ADJUDGED, that the writ of error was good, and that 
it is not a variance in ſubſtance, but in words: for oNE CANNOT 
BE A CITIZEN OF LONDON, UNLESS THAT HE INHABIT IN 
LONDON; BUT HE MAY BE A FREEMAN OF THE CITY 
THOUGH HE DO NOT INHABIT THERE : for he is a freeman 


(344) The author was anticipated in this caſe by Mr. Burton. But it is thought 
proper to give it here ; as it would have been introduced, if Mr, Burton had not nr 
cited the caſe, and it is material to this part of the argument. 


888 2 diverſe 
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diverſe ways, though he doth not inhabit in the city, and may 
be free in diverſe ways, though he inhabits not in the city, and 
he may be free in arverſe cities and towns ; but to be citizen of 
drverſe cities at one time it cannot be, becauſe he, who inhabits in 
the city, whether he be a freeman or not, is a citizen of the 
city, and a city cannot be without inhabitants; which is the 
reaſon, that the inhabitants are citizens, and citizens are the 
inhabitants of the city. And this they held notwitſtanding the 
book 35. Hen. 6. fol. 12. 


War precedes is a literal tranſlation from lord chief juſtice 
Anderſon. *' 


Uro the whole of the caſe as to the great queſtion on the 
plea in point of merit, I beg leave to fubmit to the court the 
following propolitions, which, as I conceive, we the counſel for 
the corporation of Liverpool are intitled to urge on their behalf. 


Wr inſiſt, that the word c1T1ZEN in the general and more 
proper ſenſe means the inhabitants of a place. 


Wr inſiſt, that merely to have the freedom of a place is only 
a nominal citizenſhip ; and that the /ub/tantial part of citizenſhip 
is being a permanent inhabitant. 


Wes inſiſt, that our law by citizen means in general a perſon 
reſiant in ſcot and lot, an inhabitant houſeholder. 


We inſiſt, that by our law c:tizen and freeman are in general 
two diſtin& characters; and that according, to our law refiancy 
and being taxable in ſcot and lot are in general neceſſary to con- 
ſtitute citizenſhip, but not to make a freeman. 


Wr inſiſt, that one may be a freeman of a place dine 


being a citizen, and a citizen without being a freeman. 
We 


— 
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Vr inſiſt, that the diſtinction between c1T1zEN and freeman 
is more eſpecially eſtabliſhed in the city of London. 


Wr inliſt, that it is eftabliſhed as to the London cuſtom of 
deviſing in mortmain: and therefore that being a freeman will 
not ſuffice, but a man muſt be a citizen alſo; that is, a per- 
ſon reſiant within the city of London, and taxable in ſcot and 


lot. . 


Wx inſiſt, that it is eſtabliſhed as to the London cuſtom of j 
binding infant apprentices ; and therefore, that to have benefit ſ 
of that cuſtom the maſter miuſt be r nt in London and taxable 
in ſcot and lot there, as well as a freeman. 


Ws inſiſt, that the diſtinction between citizen and freeman is 
eſtabliſhed in thoſe cuſtoms of London, which do not require 
citizenſhip, but only being a freeman - and therefore that being 
a freeman without being refant will ſuffice as to the London 
cuſtom of diſtribution of an inteſtate's perſonal eſtate ; as to the \ 
London cuſtom of orphanage ; and as to all other cuſtoms of 
London, which only require being a freeman, and do-not require 
being a citiaen allo. 


Wr inſiſt, that the London-exemption from tolls and cuſtoms 
is more particularly one of the inſtances, in which being both 
freeman and citizen of London is requiſite, and conſequently 
that being an inbabitant houſeholder in London and in ſcot and 
lot there is neceſſary; is equally requiſite with having the free. ' 


dom of the place. 


Ws inſiſt, that it is ſo on the ſhewing of the bill itſelf in 
the preſent caſe ; for the bill ſtates the London exemption to 
be not for freemen merely, but for freemen and citizens. 


We 
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Wr inſiſt, that being an imbabitant houſeholder of London and 
in ſcot and lot there is as requiſite, as being a freeman to intitle 
to benefit of the London exemption from tolls and duties. 


Ws ſhould inſiſt upon this from the words of the antient 
grants of the crown, whence the London exemption originates ; 
if thoſe grants were now at length beſore the court: for thoſe 
grants are, that the Homines and crves of London ſhall have the 
privilege. 


Wr inſiſt upon it, that the intention of thoſe grants was to 
exempt iatuitu loci and not intuitu perſone ; that the privilege 
was for the amelioration of London, and for the. benefit and 
advantage of the place, and not intended to be transferrable to 
the people of other places ; and that to extend it to the inha- 
bitants of other places is to wound London by an exemption 
granted to advance that city. | 


Wr inſiſt, that ſo to extend the privilege to the freeman of Lon- 
don not reſident there, would be to extend a grant of exemp- 
tion for London into @ prerogative of exempting all other places in 
the kingdom. 


Ws inſiſt, that ſo to extend an exemption was even beyond the 
power of the crown. 


Wr inſiſt, that, without making reſiancy and being in ſcot 
and lot in London part of the qualification, the exemption 
would be ſo extendable at the Pleaſure of the corporation of 
London and its trading companies ; and conſequently might be 
made deſtructive of all the property in antient tolls and duties 
throughout the kingdom, that is, of property of the probable 
yalue of at leaſt two or three millions, to the impoveriſhment of 
numberleſs families, to the ruin and impoveriſhment of many 
corporations. 


We 
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Wr inſiſt, that the parliamentary record of I Hen. 4. is a 
declaration in parliament againſt extending this privilege of ex- 
emption to any not being reſiants of London and in ſcot and lot 
there. 


Ws infiſt, that our five priſage caſes are ſo many direct au- 
thorities againſt extenſion of the ſeveral privileges of exemption 
to non-reſident freemen of London, nay, againſt extenſion to 
freemen of London not being reſident houſeholders and in ſcot 
and lot there. 


Wr inſiſt, that the Hatfield caſe from the duchy of Lancaſ- 
ter is evidence, that even London itſelf in the reign of Charles 
the firſt conſidered inhabitancy in London equally eſſential with 
the freedom of London. | 


Wr inſiſt, that Calthrop's book on the cuſtoms of London, 
he having been recorder of London, is an addition to the priſage 
authorities, 

We inſiſt on the various extracts in the late caſe for Lynn 
before the lords, from lord Hale's printed book on the cuſtoms 
and his unprinted manuſcript on the prerogatives of the king, 
as the moſt deciſive authorities againſt extending the London 
exemption to non-reſident freemen, and of his own opinion 
againſt ſuch an extenſion. 


Ws inſiſt, that no diſtinction can be properly made between 
the particular London exemption from the pri/age duty and the 
general exemption from other duties. Both exemptions are granted 
to the ſame deſcription of perſons, namely, the men and citizens 
of London. Both exemptions are equally granted tutu loci. 
Both exemptions are equally local. All this appears by com- 
paring the priſage charter of exemption to London. in the 1t 
of Edw. 3. with the various general charters of exemption to 


London, namely, the three London charters of Hen. 1. Hen. 2. 
and 
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and Rich. 1. without date, and the five London charters of 
1. John, 11. Hen. 3. 37. Hen. 3. 50. Hen. 3. & 52. Hen. 3. 


Wr agree, that the priſage charter of exemption to London 
differs from the general exemption charter to London in this ; 
namely, that the priſage exemption holds for the citizen of 
London only in the port of London, and that the general ex- 
emption holds for them throughout England. But the reaſon 


of this difference is, that the general London exemption is with 


ſpecial words exprelily extending to all England and all the 
ports of the kin "S, whereas the priſage exemption charter is 
without any ſuch pecial words : and we inſiſt, that as the deſ- 
 cription of perſons, who are to enjoy the privilege, is the fame | 
in the genere exemption charters to London as in the priſage 
charter to London, the conſtruction in that reſpect ought to be 
the ſame. 


Wr inſiſt, that to conſtrue citixens in the priſage charter of 
exemption freemen being inbabitant houſeholders of London and 
in ſcot and lot there, and to conſtrue citigens in the general 
exemption charters as meaning freemen only, would be con- 
ſtruing the ſame word differently without the color either of 
reaſon or authority to ſupport it. | 


Wr inſiſt, that the liability of a freeman of London, to ſerve 
corporation offices and to bear corporation burthens, is no reaſon 
for holding fuch a perſon intitled to the benefit of the London 
exemption from tolls and duties. It is one thing to be in ſcot 
and lot in London as a freeman. It is another to be in ſcot and 
lot as an inbabitant houſeholder of London. The mere freeman is 
not liable to ſerve ward and parochial offices or to pay ward and 

arochial taxes. We lay, that, to conſtitute a citizen of London, 
for the general exemption; the perſon mult be liable to ſcot and lot 
both as a freeman and as an inhabitant houſeholder. Both liabi- 
« lities are neceſſary for the priſage exemption, both are neceſſary 

for the morimain cuſtom of London, both are neceſſary for the 


cuſtom 
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cuſtom of appreitices in London. We ſay, that liability to both 
is equally requiſite for the general London exemption. In the 
priſage exemption” both. liabilities are neceſſary ; becauſe the 
exemption is not for the mere freeman, but is for the perſon 
being both freeman and c/##2en. The ſame reaſon holds for the 
general exemption. What reaſon can be given, why liability 
to corporation offices and corporation burthens as a. freeman. | 
ſhould intitle to benefit of the general ns _— not intitle 
to the priſage exemption ? | 


Wr inſiſt, that no uſage or cuſtom will be ſufficient to ſuſtain | 
the claim of the non-refident freemen of London to the London N 
exemption from tolls and duties: On the one hand we ſay, that | 
the parliamentary record of 1 Hen. 4. and the language of the 
priſage and other authorities and of the Hatfield caſe are not 
reconcileable with the exiſtence of ſuch a cuſtom. On the 
other hand, we ſay, that if ſuch a cuſtom really exiſted, it 
would be ſo exorbitant. and' ſo wholly againſt all reaſonableneſs, 
as to be void: becauſe it would. be a cuſtom enabling London. 
to extend a local privilege. to the whole kingdom; becauſe it | } 
would be converting a royal grant of exemption into a pre- 
rogative of exempting ; becauſe it was beyond the power of the N 
crown to grant over ſuch a prerogative; and becauſe it would J 
enable the city of London to exempt where the crown itſelf g 
could not exempt, namely, to the prejudice of tolls and duties 4 
veſted in the ſubject by grants of the crown, and therefore no 
longer ſubjects upon which the crown. could exerciſe the power 


of exempting. 


STILL farther we inſiſt, that it will be in vain on the part of 
the corporation of London to reſort to the parliamentary con- 
firmations of their cuſtoms. The cuſtoms of London are indeed 
confirmed by magna carta. They are alſo underſtood to be. 
confirmed by a ſtatute of 7. R. 2. which is now printed in the 
rolls of parliament. But according to the authorities this muſt 
not be underſtood ſo largely,“ as to ſanction cuſtoms againſt all. 

tt reaſons 
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reaſons and equity. Upon that ground, various cuſtoms of 
London have been held void. Inſtances will be found in 
Cro. Eliz. 185. Cro. Eliz. 454. 1. Hob. 85. and 1. Ventr. 327. 
Upon that ground, we infiſt, that if a cuſtom could be ſup- 
poſed to exiſt in favor of the .non=refident freemen in the 
preſent caſe, it is void for unreaſonableneſs, and we tate our 
reaſons why we think it ſo highly unreaſonable. Beſides no 
ſuch cuſtom is before the court. The bill, to which we plead, 
has not ſtated a cuſtom in favor of non-reſident freemen. It 
Nates an exemption for freemen and citizens, which imports the 
contrary-: for it imports, that to: enjoy the exemption the perſon 
muſt be both freeman and citizen, that is, free of the city and 
alſo an inhabitant houſeholder within. The corporation of 
London have not themſelves ventured to ſtate the exemption to- 
be for freemen only: and the court will not I preſume ſuppoſe 
that for.them, which they decline to alledge. 


To conclude, and upon the whole, we infiſt, that the claim 
of the corporation of London, to extend the London exemption 
from tolls and duties to their non-reſident freemen, is againft 
both the words and intention of the grants from the crown, — 
is againſt the local nature of the exemption, — is againſt a ſeries 
of authorities beginning as far-back as the 1. Hen. 4. — is againſt 
the opinions of their own recorder in the reign of Cha. 1. — is 
againſt reaſon, — is againſt the rights of property in all the 
antient tolls and duties of the kingdom, — is againft law, —- is 
againſt the intereſts of the city of London, — is nay, even againſt 
the ſhewing of the plaintiffs in their own bill: — and conſe- 
quently we inſiſt, N our plea of non-refidence againſt the 
freemen co-plaintiffs with the corporation of London in the 
preſent.caſe ought to be allowed. 


[ Mx. 
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Mx. BuxTox, Mr. Serjeant Hey woop, Mr. Hor1tsT, and the 
author of the two preceding Arguments, having been heard, as 
counſel for the Corporation of Liverpool, in ſupport of the plea of 
non-reſidence-and fraud, the counſel for the Corporation of London, 
namely, Mr. Serjeant Adair, Mr. Newenham, Mr. Plumer, Mr. Gibbs- 
Sir William Roſe recorder of London, and: Mr. Cox, were heard. 
againſt the plea: ; 


Taz heads of the argument againſt the plea, as far as from the very 
imperfe&t note and recollection of the author of the two preced- 
ing Arguments for the plea he is now able to ſtate them, were to this 


effect.. 


Tas form of the plea is objectionable. There are rules of plead- 
ing in equity as well as at law. The plea is in every ſenſe double 
It is ſo both at law and. in equity. It is more fo in equity, than at 
law. Equity is not ſo indulgent to pleas as the law is. At law the 
| courts have authority. by act of parliament to allow double pleading. 

But this parliamentary authority is not adopted in equity. The object 
of a plea in equity is to reduce the ſubject to. a ſingle point, and 
| thence to create a bar to. the ſuit. Sir John Mitford's Treatiſe on 
Pleadings in Suits in Chancery by Bill 175. In general a double plea 

is informa] and improper : and a plea ought not to contain two de- 
fences. Ibid. 234, If indeed all the circumſtances tend to one 
point, to one defence, the plea, though including ſeveral matters, 
may be good. But the plea for Liverpool includes two diſtin grounds 
of defence, two diſtin&t propoſitions. It aſſerts non-refidence. It aſ- 
ſerts fraud. Non-relidence and fraud are not collateral, not in cor- 
reſpondent lines. Nay, the plea is more than double. Three cha- 
racteriſtics are ſtated in the firſt member of the plea ; namely, non- 
reſidence, not being a houſeholder, not being in ſcot and lot. Each 
of theſe three points is a diſtin& ſubject. In the ſecond member 
there are two diſtin& propoſitions ; fraud in becoming a freeman of 
London; fraud in continuing a freeman, To -anfwer ſuch: diſtinct. 
propoſitions, ſuch diſtin& defences, one general ' replication wilt not 
| ſuffice : for then the replication muſt wholly deny or wholly admit, 
whereas part of the fact alledged is true and cannot be properly de- 
T. t t 2 nied: 
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nied, and other part is not conſidered as true and therefore camo 
be properly admitted. On the part of the plaintiff we can deny the 
fraud. The other facts alledged we may not be able to deny. There- 
fore ſpecial replications to ſuch a plea would be neceſſary. But 
ſpecial replications are not allowed in equity. Such replications have 
— been heard of for many years. The caſe. of Whitehead and 
Brockhurſt in 1. Bro. Chan. Caſ. 404. is a deciſion of lord Thurlow for 
_ oyerruling a plea for duplicity, Befides the plea is not broad enough 

to cover the whole bill. Thus relying on objections to the form of 
the plea, the counſel for the corporation of London abſolutely and 
peremptorily declined arguing the MERITs of the point, which the plea 
was intended to bring forward, and which was the real ſubject of 
controverſy. 


Mx. BuxTox ſhortly replied to theſe objections to the form of the 
plea. He inſiſted, that the objection of duplicity was anſwered by 
the tendency of the two branches of the plea to one and the ſame 
point ; namely, the want of intereſt in the co-plaintiffs with London 
in the privilege of exemption. He anſwered the difficulty of ſpecial 
replication, by obſerving, that the ſame objection would hold on re- 
plying to anſwers, which was conſtantly done by replying generally ; 
and that- though ſpecial replications have been latterly practiſed, it 
doth not follow, that they muſt not be reſorted to (cc). He inſiſted alſo 
upon the right of removing the objection of duplicity, by moving for 
leave to amend the plea, and then ſtriking out one of the branches, 
Farther he complained of the conduct of the corporation of London 

in thus ſtanding upon form ; and ſo avoiding the merits. He par- 


(er) The following caſe, extracted ſrom the Hon. Mr. Legge copy of lord chan- 
cellor Nottingham's reports, ſhews, that it was deemed allowable in his time to rep ty 


Hecially. 


0 10. Feb. 28. Cha. 2. Sherman and Cox. The bill was to diſcover the defendant's 
* title to certain lands which Robins mortgaged to the plantiff's father. The defendant 
„ by anfwer ſets forth an aſſignment from Trinder of a judgment of C1660. precedent 
7 to the plaintiff's title, but defeazanced four years after. The plaintiff replies, that 
«« the money was all paid; and that Browning, under whom the defendant claims, had 
«« notice of the plaintiff's title before he became a purchaſor. The defendant demurg 
upon the replication ; becauſe it is a departure from the declaration: but was ordered 
to anſwer, for where the plea avoids the bill, the replication may avoid the plea, 
and fortify the bill, but it cannot enlarge the complaint of the bill, for the plaintiff 
4 maſt have a decree erding e to his bill, not according to his replication.“ 


ticularly 
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ticularly adverted to the court's having at the deſire of the counſel for 
the corporation of London ' poſtponed. the argument on the demurrer 
and plea, ſeemingly under an idea, that till the caſe of London +. 
Lynn ſhould be adjudged by the houſe of lords it would be prema- 
ture to decide either upon the demurrer or plea : whereas had the 
counſel for London avowed, that they meant to object to the form ot 
the plea, ſuch a poſtponement might not perhaps have been granted. 


DvurixG or after Mr. Burton's reply ſomething fell from Mr. Baron 
Thompſon which ſeemed rather to be againſt the plea, more eſpecially 
in reſpect that the corporation of Liverpool muſt anſwer the bill fo 
far as the corporation of London were plaintiffs, Afterwards however 
the lord chief baron ſignified, that the plea muſt ſtand over, whence 
it ſeemed, as if his lordſhip was not clear, that the plea ought to 
be diſallowed. However as there appeared a diſinclination, at leaſt in 
a part of the court, to decide the great point of non-reſidence on 
the plea, it was agreed by the counſel for Liverpool to acquieſce in 
having the plea immediately diſallowed. The demurrer and plea 
were accordingly overruled. But Mr. Baron Thompſon deſired it to 
be underſtood, that nothing was to be conſidered as having paſſed 
from the court to affect the great point, which was the ſubject of the 


plca in point of merits. 


In the courſe of Mr. Serjeant Adair's argument againſt the form of 
the plea, ſome words fell from him rather complaining of the gene- 
rality of the reference to authorities by the counſel for the corpora- 
tion of Liverpool on the merits of the plea excluſive of form, as if 
without more ſpecification there was not the due opportunity of an- 
ſwering on the part of London. Upon this, the author of the pre- 
ceding Arguments in defence of the Liverpool plea took the liberty 
of obſerving upon the ſeeming ſtrangeneſs of objecting the want of 
fullneſs in the arguments of thoſe, who oppoſed the extenſion of 
London exemption to non-reſident freemen. He reminded the 
court, how fully and particularly the reaſoning and authorities againſt 
London on the great point of non-reſidence had been brought forth, 
both in the printed caſe for Lynn before the houſe of lords and in 
the arguments of the counſel for Liverpool in ſupport of the plea of 
non-reſidence in the caſe before the court : and on the other hand, how 


very reſerved and fby, or rather how entirely ſilent the counſel for London 
had 
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had been in reſpect to the ſame point in both inftances. In anſwer to: 
ſome obſervations of this and and a like kind, Mr. Serjeant Adair ſaid, 
what amounted to an explanation, that what had been done by the cor- 
poration of London was under his advice ; that he was anſwerable for. 


it accordingly ; and that it was not his habit to argue points, till he 
thought them fully and properly before the court; but that when: 
the due time for arguing the great point arrived, he ſhould be ready. 
to meet the counſel for the corporation of Liverpool, in ſuch manner- 
as ſhould appear to him to be proper and neceſſary.] 
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T THE following Paper, as to the Admiſſibility of the Votes of Sir 
James Sinclair as Earl of Caithneſs and of Andrew Thomas Stewart 
Lord Caſtleſtewart in Ireland as Lord Ochiltree, was written the þ 
latter end of September 1790 in anſwer to Two QUESTIONS, in a caſe 4 
ſtated on behalf of the Earl of Selkirk and Hopetoun, who were two _ | 
of the petitioners to the Houſe of Lords againſt the return of the 
ſixteen Peers for Scotland in the new parliament, which was ſum- a 
moned in June 1790 and firſt met in December in that ycar. In 2 
the joint petition, which on the meeting of the parliament Lord | 
Selkirk and Lord Hopetoun ſo preſented againſt the return in reſpect 
of the admiſſion of the votes of Caithneſs and Ochiltree by the 
Lord Regiſter's deputies, and which prayed for a hearing not only 
againſt the return, but upon the breach of privilege, the objection q 
ſtated againſt the former of thoſe votes was, that Sir James Stewart — 
was not in poſſeſſion of the title of Caithneſs, but recently before the ; 
election had, at a meeting of the freeholders of the county of 
Caithneſs, and in proceedings before the court of ſeſſion thereby 
occaſioned, ſtated himſelf to be a commoner and diſclaimed that 3 
title till it ſhould be adjudged to him in due courſe of law ; and 1 
that Sir-James's claim to the title was at the time of the election and 

| ſtill remained in dependance before the Houſe of Lords on a petition, 


| preſented by him to his Majeſty and referred by his Majeſty to the 
Lords 
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Lords and by the Lords to their committee of privileges; The 
objection in the fame petition to Lord Caſlleſtewart's vote for the 
title of Ochiltree was, that he was not in poſſeſſion of that title; 
that it had been aſſumed by no perſorr for a long tract of time paſt ; 
that his votes tendered. at an election of the Scotch peers in the 
year 1768 were accordingly rejected; and that his claim to the 
title at the time of the laſt election and Mill was in dependance 
before the Houſe of Lords in the fame manner as was ſtated againſt 
Lord Caithneſs's vote. On the ſuppoſition that the votes of 
Caithneſs had been rejected, Lord Selkirk and Lord Hopetoun 
would have had a majority of votes. The aim of their joint petition 
therefore was to have the return amended, by inſerting their names 
amongſt the fixteen, and by ſtriking out ſuch two other names as 
ſhould be affected by ſuch inſertion. It was alſo- the aim to have 
this done, without any confideration of the queſtion: of right to 
the titles of Caithneſs and Ochiltree, and conſequently without 
making it neceſſary on the part of the petitioners to enter into 
evidence in diſproof of ſuch right. In other words, the intention 
was to have the petition applied, merely lo the return, and in contra- 
diſtinction to the merits of the election. For the purpoſe of avoiding 
the votes of Caithneſs and Ochiltree on the merits, there were other 
petitions to the Houſe of Lords. — The reſult was thus. As to 
the obj ection to the votes of Caithneſs and Ochiltree on the mere 
return, _— Houſe of Lords refuſed. to conſider the return in the 
limited way deſired. Journ. Dom. Proc, 10.. March 1791. As to 
the merits, the houſe in a committee of privileges, reſolved that 
it did not appear to the committee, that Lord Caſtleſtewart, claiming 
the title of Ochiltree, had made out his right to that title; but 
ſuſtained the right of Sir James Sinclair as Earl of Caithneſs to vote 
at the laſt election of the peers of Scotland. Journ. Dom. Froc. 


16. Apr. 1793, | 
—— —_— 
ANSWER TO THE FIRST QUESTION... 


1 AM foreibly ſtruck with the ebjodtions againſt 1 the 
votes of Sir James Sinclair as earl of Caithneſs and of lord 


Caſtleſte wart as lord Ochiltree. Their petitions to the crown 
to 
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to have their right declared ſtates them to be only claimants, and 
implies that they want the aid of a declaration to warrant their 
_ aſſumption of the Scotch peerages thus claimed. Nor is the 
force of this doubt from themſelves a little increaſed by the 
contents of their petitions. According to Sir James Sinclair's 
petition, he has to prove, firſt a failure of iſſue male from John 
lord Borridale ſon of the earl of Caithneſs in 1545, and then his 
own deſcent either as lineal heir male to a younger ſon of the 
ſame earl or as collateral heir male to the ſame lord Borridale 
the elder ſon. © According to lord Caſtleſtewart's petition, the 
title of Ochiltree has been confeſſedly dormant ever ſince 1675; 
and he has to prove, not only a failure of lineal heirs male from 
Sir James Stewart ſaid to have been created lord Ochiltree in 
1615, but himſelf collateral heir male to the ſame remote an- 
ceſtor. Other circumſtances alſo appear to have concurred 
againſt both Sir James Sinclair and lord Caſtleſtewart. Againſt 
the former, there was his recent conduct, ſince the ſuppoſed- 
deſcent of the earldom of Caithneſs upon him, in voting as a 
commoner at a meeting of freeholders for the county of Caith- 
neſs, notwithſtanding the objection of his being a peer; with his 
ſubſequent vindication of his vote before the lords of ſeſſion, in 
terms ſeemingly far from expreſſive of much hope of making 
out his title to the earldom he claims. Againſt lord Caſtle- 
ſtewart, there was the report of the lords of ſeſſion, made in 
February 1740, in conſequence of an order of the houſe of lords 
in the preceding year, that no patent could be diſcovered on 
record for the title of Ochiltree, and that no perſon had by that 
title ſet in parliament ſince 1617 or claimed a vote at any election 
of Scotch peers ſince the Union: there was the refuſal of the 
lord regiſter's officiating clerks to admit lord Caſtleſtewart's vote 
at the election of Scotch peers in 1768: and there was his ac- 
quieſcence ever ſince without taking one ſtep to aſſert his pre- 
tenſion till the eve of the late election. To all this againſt Sir 
James Sinclair and lord Caſtleſtewart, it remains to add, that theic 
votes were ſolemnly and explicitly objected to; that they do not 


appear to have offered the leaſt evidence or explanation to induce 
Uuvu ; a belief 
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a belief of their pretenſions; and that the lord regiſter's deputies, 
in their anſwer to the proteſts againſt the admiſſion of Sir James 
Sinclair's and lord Caſtleſtewart's votes, do not pretend to be. 
informed of any thing favorable to their pretenſions to be 
recognized as Scotch peers, beyond. the mere circumſtance of 
their having petitioned the crown. Therefore conſidering the 
merits of the caſe as it ſtood. before the lord regiſter's deputies, 
I am of opinion, that the votes of Sir James Sinclair and lord. 
Caſtleſtewart at the late election ought to have been rejected. 


deputies to the lord regiſter, that they 
were ſo wholly miniſterial, as not to be competent to exerciſe 
any judgment on the occaſion, appears to me an error pregnant 
with the moſt miſchievous conſequences to the Scotch peerage. 
Allow ſuch a principle of conduct, and in the firſt inſtance it 
would put the election of the ſixteen peers for Scotland into 
the hands of all the. commoners of Great Britain, who ſhould 
obtrude themſelves upon the aſſembly as electors. But I con- 
fider the lord regiſter of Scotland and his deputies, at ſuch an 
election, as in a ſituation like that of returning officers for coun- 
ties and boroughs. Both are to take the votes of the electors 
who attend. But neither can diſcharge ſuch a duty without 
diſtinguiſhing the real eleQors from mere pretenders; and there- 
fore both muſt uſe all the means in their power for that purpoſe. 
So to diſcriminate perſons 1s not aſſuming judicial power in the 
true and full ſenſe of the words. It is only exerciſing a right 
neceſſarily incident to the moſt miniſterial officer exiſting : for 
the moſt inferior of miniſterial officers would find it impoſſible 
to execute his function properly, if the power of diſcriminating 
thoſe with or againſt whom he is appointed to act was denied to 
him. The lord regiſter, as I conceive,. is as much called upon 
by his duty to find out who are Scotch peers at an election of 
the ſixteen, as a ſheriff's. officer is to find out the perſons or 
property, upon whom or which he is commanded to ſerve a writ 
of execution. The ſubjects to be ated. upon do indeed differ in 
rank ;. the Scotch To being a — and elevated ſubject; 

the 
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the ſubjects in the other caſe being often of an inferior and 
ordinary deſcription. But ſo far as the manner of performing 
the duty of the officer is concerned, there is a great reſemblance 
between the two caſes; for in both the officer is bound to 
diſcriminate, and yet is not armed with power to inveſtigate the 
truth by ſummoning witneſſes and examining them upon oath. 
It might perhaps haye been convenient at the Union, to have 
erected a forum for deciding upon claims of Scotch peerages ; 
and alſo to have provided, that the crown ſhould ſummon the 
peers of Scotland to an election of the ſixteen by a writ to each 
peer, which indeed was the mode of ſummoning them to the 
Scotch parliaments. But from ſome jealouſy or difficulty on 
this delicate ſubject, or from the want of due advertence to it, 
neither of theſe proviſions was made; and the Scotch peerage 
was ſuffered to take its chance under a direction to aſſemble its 
members for the choice of the ſixteen by a proclamation of 
general ſummons, 'Thus it was left to inference, how and by 
what authority the claims of and controverſies about Scotch 


peerages were to be adjuſted. As alfo it has not yet been re- £, fone <<, 
collected, what forum the law of Scotland before the Union a ππ tee, 2 


furniſhed for the dire& purpoſe of adjudging ſuch claims, they 
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gu. , 
af 


have ever ſince been permitted to remain undiſcuſſed ; except a 


when upon an election of the ſixteen or a claim of privilege 
they have been incidentally conſidered ; when the houſe of lords 
has had its attention called to ſome ſeemingly unwarranted aſ- 
ſumptions of Scotch titles, and been provoked to interpoſe extra- 
judicially; or when claimants have cautiouſly petitioned the 
crown, to have their pretenſions examined and their rights de- 
clared, and ſo the matter has come before the lords for their 
Opinion on a reference from the crown. From the ſame want 
too of a direct and previous juriſdiction to regulate the aſſumption 
of Scotch'peerages, it has neceſſarily happened, that upon every 
election of the ſixteen the lord regiſter has been without any 
other guide to his diſcretion in taking the votes, than the roll of 
Scotch peerages made up ſoon after the Union, the few reſo- 
lutians of the bouſe of lords in reſpe& to particular titles, and 
a Uuu 2 ſuch, 
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ſach information as the peers and claimants:afſembled or his own 
information and inquiries might furniſh. 80 ſtuate the lord 
regiſter may often find it à tafk both arduous and hazardous to 
diſtinguiſh the real elector from the mere pretender. But this 
only ſne ws, how very delicate and eireumſpect the lord regiſter 
ſhould be in his conduct, and with what great indulgence his 
mere errors ſhould be conſidered. Surely it would be ſtrange 
to hold, that, becaufe the diſcrimination was ſometimes difficult, 
therefore none ſhould ever be practiſed by him. Beſides one 
part of the anſwer of the lord regiſter's deputies, at the late 
election ſeems irreconcileable with their aſſertion, that the lord 
regiſter 1s incompetent to diſtinguiſh an unfounded claim from 
a founded one: for they allow it to be a part of the lord regiſterꝰs 
practice, not to receive votes for peerages which have become 
extinct by forfeitures ſince the Union; and to take notice of ſuch 
forfeitures and how far their operation extends, and under that 
impreſſion to reject votes, is to decide K. bond Eegality 1 
juſtice WN of N 5 N ls SHY. 7 

OTHER doctrines of the lord fexifter 8 PE ties; by which 5 in 
their anſwer to the proteſts at the late dep they juſtify: the 
admiſſion of Sir James Sinclair's and lord Caſtleſte wart 8 yours, 
ſtrike me as alſo vey exceptionable.” an en 0 [14 


Tur deſcribe the iſt of Scotch al called: the union 
roll to be ſo conclufive, as to neceſſitate the lord regiſter's calling 
over all the peerages named in it, and admitting all claimants ug 
them, with the exception only of peers ſince attainted and 
| ſons againſt whom the houſe of lords has notified!rifolulions to to 
the lord regiſter. — But this reaſon for receiving the votes of 
Sir James Sinclair and lord Caſtleſtewart is open to much ob- 
| ſervation. The roll of Scotch peerages, thus appealed to as of 
ſuck high and to the lord regiſter incontrovertible authority, is 
a mere lift, returned to the houſe of lords by the lord regiſter 
of the time ſoon after the Union, in obedience to an order of the 
lords made to obtain nforiation _ their uſe. As far as appears, 
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the liſt was made out without oath of any k ind, and without 
hearing of any parties concerned in intereſt. It was indeed or- 
dered by the houſe of lords to be received and entered into the 
roll of peers. But it would be a great ſtrain to imply from thus 
entering ſuch a returned liſt, that it was the intent or even within 
the power of the houſe of lords, to bind the Scotch peerage at 
every election of the ſixteen by a paper ſo unſolemn and extra- 
judicial. It ſhould alſo be recollected, that both the conduct of 
the houſe of lords and the practice of the lord regiſter exclude 
ſuch a conſtruction of the entry of this union roll: for as on the 
one hand the houſe of lords has ſince ſanctioned claims of peerages 
not named in it; ſo on the other it is confeſſed, that the lord 
regiſter is in the habit of rejecting claims of peerages, though 
named in it, on account of ſubſequent attainders, without any 
other warrant than the notoriety of ſuch attainders and. his own 
good ſenſe in not ſuffering this union roll to blindfold him. 
Thus neither the ſource. of this liſt, nor the manner of its re- 
ception, nor the practice upon it, accords with the concluſive- 
neſs now attributed to it by the lord regiſter's deputies. But 
this is not the whole of the objection to this branch of their 
juſtification. If their notion of the concluſiveneſs of the union 
roll upon the lord regiſter was ever ſo juſt, it would not, as I 
conceive, ſerve their purpoſe for the preſent occaſion. Ac- 
cording to the higheſt authority poſſible to be ſtamped upon 
the union roll, it can only conclude upon the lord regiſter as to. 
the number and names of Scotch peerages exiſting when the. 
roll was made out and is dated ; for it is a mere liſt of the then 
ſubliſting peerages, without in the leaſt undertaking to explain 
who were intitled to them. Now, in the inſtance of the carldom 
of Caithneſs, no doubt is raiſed as to the exiſtence of it, when the 
union roll was returned, or from that time till the recent death 
of the late poſſeſſor. What is controverted is imply the right 
of Sir James Sinclair to ſucceed to the earldom. Even too in 
reſpect to the barony of Ochiltree, the union roll cannot be made 
to cover more than one third of the ſubject in diſpute : becauſe 
. the queſtion. is,, not only whether there was ſuch a peerage 
| as 
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as Ochiltree exiſting at the Union, but alſo whether it is now 
exiſting, and whether not being extinct it reſides -in the perſon 
of lord Caſtleſtewart. In this point of view, therefore, the 
defence of the lord regiſter's deputies from the union roll is 
wholly foreign to the objection againſt their receipt of Sir James 
Sinclair's vote, and at the utmoſt can only remove a ſmall pro- 
portion of the objection againſt mg vote of Lord Caſtle- 
ſewart. | 


Tux obſervation, that the journals of parliament point « out 

the proper remedy, if admiſſion of the votes of Sir James Sin- 
clair and lord Caſtleſtewart is an injury to the Scotch peers in 
general or to any individual, I cannot but think moſt unſatis- 
factory. It amounts to ſaying, that, as the houſe of peers 
being appealed to may finally correct the injury from an itle- 
gal vote, therefore the lord regiſter's ſuffering the injury in 
the firſt inſtance to have effect is a proper und becoming 
conduct. | | 


C1TING, as a precedent in favor of lord Caſtleſtewart, the re- 
fuſal of the houſe of lords in 1734, to agree to a motion, for 
excluding from votes all but deſcendants from Scotch peers who 
have been in poſſeſſion ſince April 1690 till that houſe ſhould 
declare their rights, ſeems to me to proceed upon a ſuppoſition 
of reſemblance between caſes extremely different. The utmoſt, 
which for the preſent purpoſe can be juſtly inferred from re- 
jecting ſuch a propoſition, ſeems to be, 5 the houſe of lords 
did not approve of excluding a claimant from his vote, if there 
was no other objection againſt him than the ſingle circumſtance 
of the title's having been dormant from April 1690. Indeed 
this is perhaps allowing a ſtronger inference from this proceed - 
ing of the houſe of lords than in ſtrictneſs is warrantable : for 
the motion propoſed ſeems ſo framed, as to ſuſpend the right 
of an heir to a Scotch peerage, merely becauſe he was not 
tineally deſcended from thoſe who had poſſeſſed it for the laſt 
2 years, which would have amounted to a temporary 

diſinheriſon 
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diſinheriſon of collateral heirs without any dormancy of title 
whatever. But for a moment let it be ſuppoſed, that the reſo- 
lation of the houſe of lords in 17 34 is an authority againſt re- 
jecting a vote on the ſingle ground of long dormancy of title. 
How will this apply as a juſtification of receiving the vote of 
lord Caſtleſtewart for the title of Ochiltree ? The objections 
againſt his lordſhip were very far from being reducible into 
mere long dormancy of title. The dormancy indeed, according 
to the report of the lords of ſeſſion to the houſe of lords in 
1740, was of a very long duration ; for that report certifies, that 
no perſon had fat as lord Ochiltree fince 1617, or had claimed 
to vote at any election fince the Union. But beſides this very 
ſtriking dormancy, which ſurely it required ſome evidence or 
explanation to terminate, there was a variety of other difficulties 
oppoſed to lord Caſtleſtewart. Whether the new creation by 
letters patent in 1617, on which his late petition to the houſe 
of lords founds his pretenſion to the title of Ochiltree, ever 
exiſted, was queſtionable ; for the before-mentioned report of 
the lords of ſeſſion ſtates, that there appears no patent for the 
title of Ochiltree on record. If the creation he relied upon 
had been admitted, it ſtill remained to prove his heirſhip through 
a long line of anceſtors ; and no evidence appears to have been 
offered for this purpoſe. At an election in 1768 his vote had 
been tendered and refuſed ; and this refuſal had been acquieſced 
in for above twenty years, that is, till April in the preſent 
year, when as a claimant of the title he petitioned the crown 
to have his right declared. Thus there was,. not merely a very 
long dormancy of title, but one without any evideace to awaken 
it, and with many preſumptions of an oppoſite tendency. It is 
poſſible, that lord Caſtleſtewart may be able to prove himſelf 
lord Ochiltree. But as the caſe appears to have ſtood before 
the lord regiſter's deputies at the late election, there was much. 
againſt lord Caſtleſtewart's pretenfion, but nothing for it except 
the pretenſion itſelf. A perſon may have a very good right to a 
Scotch peerage, though it has been ever ſo long dormant. But 
to argue, that, becauſe the houſe of lords refuſed to ſuſpend 


the 
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the vote for ſuch a peerage, therefore they intended, that a 
claimant of it ſhould vote without any evidence for his preten- 
fion and with much preſumption againſt it, as I een a reaſoning 
G to be juſtified. 


T1 cannoT ſubſcribe to the opinion, that the votes of Sir 
James Sinclair and lord Caſtleſtewart ought to be admitted ; be- 
cauſe they had petitioned to have their rights declared, and ſuch 
petition was ſtill pending. As far as any inference could properly 
be made from ſuch a ſituation, it ſeems to me to operate againſt 
receiving the votes. There is no law, I apprehend, which 
requires qualifying for a Scotch peerage by petitioning the crown 
to have the right of the claimant declared. So to petition the 
crown then is a ſort of recorded confeſiion, that the party wants 
the aid of a previous and authoritative declaration to give cur- 
rency to his pretenſion with others: and this, with the not 
having yet obtained the ſanction thus voluntarily ſolicited, 
ſeems a reaſon, not for diſpenſing with all evidence in favor of 
the pretenſion, but for being more cautious in yielding to the 
force of any evidence offered to ſuſtain it. 


Receiving the votes, becauſe there was no reſolution of 
the houſe of lords to ſuſpend the giving of them, and in ſome 
caſes ſuch reſolutions have been paſſed, amounts to a rule, that 
becauſe the houſe of lords has not been provoked into a reſolu- 
tion againſt the aſſumption of a Scotch peerage till they have 
declared the right, therefore every aſſumption not ſo prohibited, 
however groundleſs, ought to be acquieſced in by the lord re- 
giſter. In 1761, when in the inſtances of the three Scotch 
peerages of Borthwick Kirkudbright and Rutherford the houſe 
of lords adopted ſuch a ſuſpenſive reſolution, there had been 
an actual aſſumption of title; and the aſſumers, after having 
been forced by the proceedings of the houſe to petition the 
crown as claimants, had been guilty of laches, in not proſecuting 
their claims; and it was upon this laches, that the hou 
reſolved againſt their being admitted to vote till their be 
ſhould be allowed in a legal courſe of determination. The 

| houſe 
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houſe of lords in the ſame year came to a like reſolution againſt 
a claimant of the earldom of Wigton. But it was not till the 
claimant had explained his not being prepared with evidence, 
and had deſired farther time; and it is obſervable, that the re- 
ſolution of the lords expreſſly ſtates the claimant's having 
actually aſſumed the title. In all theſe caſes, therefore, the 
houſe was provoked into ſuſpenſive reſolutions againſt the 
claimants. But in the caſes of Sir James Sinclair and lord 
Caſtleſtewart the ſituation of the claimants before the lords was 
different. The former as far as appeared to the houſe had 
never aſſumed the title he claimed; and thou gh the latter had 
once aſſumed, it had been without effect, and he was volunta- 
rily become a petitioner to have his right examined and de- 
clared ; and farther no perſon had imputed laches in proceed- 
ing upon their petitions of claim to either. Therefore the 
| provocations, which in the former caſes led to the ſuſpenſive 
reſolutions againſt the claimants, were wanting. But it deth 
not follow, that, becauſe the lords were not ripe to vote a tem- 
porary declaration againſt the claimants, therefore the lord regiſter 
was to act, as if their pretenſions were quite unexceptionable 
and required no explanation to ſubſtantiate them ; or in other 
words, that, becauſe the houſe of lords had not inveſtigated the 
claims enough to induce a rejection of them, therefore the 
lord regiſter was to receive them as valid without any inveſtiga- 
tion . | 


| Don reviewing the chief grounds, upon which the lord re- 
giſter s deputies defend their counting the two votes in queſtions 
I think, that the, caſe, againſt the votes for the peerages of 
Caithneſs, and Ochiltree, appears even ſtronger than when con- 
ſidered without reference to the juſtification of the lord regiſter's 
deputies. Had they not made their anſwer to the , proteſts 
againſt their conduct a part of the minutes, it might have beqn 

conj that they acted under a belief of the rights of Sir 
| W Sinclair and lord Caſtleſtewart, and upon ſome knowledge 
| * of 
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of facts favorable to their claims. But, by the manner r of an- 
fwering the proteſts, the lord reyiſter's deputies do in effect 
avow, that they received the two votes; not from the leaſt per- 
ſuaſion of the legality of them; but merely from an impreſſion, 
that however bad they might be, it was the duty of the re- 
turning officer to receive chem. 


ANSWER 10 THE SECOND ' QUESTION. 


IN anſwering the firſt queſtion 1 have unqualifiedly given it 
as my opinion, that the lord regiſter's deputies ought to have-re- 
jected the votes of Sir James Sinclair and lord. Cafleſtewart. 
But at preſent I much doubt, whether any of the objections to 
thoſe votes are of ſuch a nature, as-will be deemed ſufficient 
to warrant challenging, the retarn N of the merits s of | 
the election. | | 


Tu E diſtinction between petitioning againſt a return and pe 
titioning on the merits of the election, as I underſtand the mat- 
ter, proceeds upon the idea, that in the former caſe there lies 
ſome ohjection, in reſpect of which, whatever may be the 
merits of the election, the return ought either to be amended 
or to be refuſed. But to aſk to have the return amended, be- 
cauſe the returning officer has admitted illegal votes, is to be 
ſure prima facie entering upon a diſcuſſion of the-merits of the 
election. However it is perhaps poſſible, that the ſame ob- 
jection may apply both to the return and the merits, and may 
be properly uſed in both ways. This leads to conſidering, 
whether there is any thing ſo particular in the nature of the ob- 
jections to the votes for the earldom of Caithneſs and the 5 
of Ochiltree, as to render the return as well as the election 
Itſelf vulnerable. The general grounds, which at preſent oceur 
to me for this purpoſe, * that according to the lord. 


regiſter's- 
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Tegiſter's own ſhewing the return proceeds upon the reception 
of two voters, whoſe claims of Scotch peerages were, in con- 
ſequence of their own petitions, depending judicially before the 
houſe of lords: — ſecondly, that, according to the lord re- 
giſter's on ſhewing, theſe votes, though ſolemnly objected to 
on ſpecified grounds, ſuch as in caſe of trying the merits of the 
election ought at leaſt to drive the claimants into proof of their 
pretenſions, were received without any evidence or inveſtigation 
whatever: — thirdly, that, according to the lord regiſter's own 
ſhewing alſo, his deputies received the two votes under the im- 
preſſion of not being at liberty to queſtion their legality. But 
all theſe grounds, or at leaſt the two latter, ſuppoſe, that, be- 
fore deciding upon any petition againſt the return, the houſe of 
lords will order the lord regiſter to lay before them the minutes 
of the election, and conſider them as if they made a part of the 
return certified to the lords by the clerk of the crown: for the 
return itſelf is for this purpoſe general, and only ſtates that 
thirteen peers merely deſcribed by the names of their titles 
were elected, and that ſix other peers deſcribed in like manner 
had an equal number of votes. Such was the courſe on the 
petition againſt the return of lord Cathcart in 1788: and if the 
houſe ſhould fo proceed in the preſent caſe, the return thus ex- 
plained by the minutes will become in effect ſpecial, fo far as 
the votes for the peerages of Caithneſs and Ochiltree are con- 
cerned. Whether the houſe of lords ought to deem the 
claimant of a Scotch peerage, whilſt his petition to have his 
right declared is depending before the lords, competent to vote 
at an election of the ſixteen, appears to me a point of great 
difficulty and of extreme delicacy, and alſo one upon which it 
remains to make a precedent. Hitherto alſo I have not been 
able to make up my own mind on the ſubject. But if the 
pendency of ſuch a judicial inveſligation entered into by his own 
deſire ought to exclude the claimant from the immediate exer- 
ciſe of the rights of the Scotch peerage, I ſtrongly incline to 
_ that there is apparent error in the return in queſtion; and 

XXX 2 that, 
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that, in juſtice to thoſe prejudiced by it, the return ought to be 
amended by making it the ſame as it would have been, if the 
two votes liable to this objection had not been counted. My 
preſent ſentiments are alfo- very much in favor-of the two other 
grounds I have fuggeſte& for amendment of the return: for. 
one of them imports, that according to the return itſelf, as ex- 
plained by the minutes, the claimants of the peerages of Caith- 
neſs and Ochiltree ought to have been put upon ſome proof of 
their pretenſions; and the other imports, that according to their 
own account the deputies of the lord regiſter only. received the 
two votes, under the idea, that, however illegal the two votes. 
might be, he was. not armed with power to reject them. 
Therefore amending the return upon either of theſe- grounds 
ſeems to be no more than placing the claimants of the two 
votes, in the-very ſituation, in whieh the returning officers them 


ſelves would have placed the claimants, if the errors appearing 
on the face of the return and minutes had not. exiſted: At the 


fame time I entertain very great doubts, whether the event of 
a petition upon the return would juſtify the inclination of my 
preſent ſentiments : for from the accounts I have ſeen of the 
debates in the houſe of lords on lord Cathcart's election in 1788, 
it ſeems, as if the preſent lord chancellor thought even the 
ſuſpenſive reſolution of the lords, againſt a claimant's voting 
till his claim ſhould be judicially allowed, ny an objection to 
the 1 of: the election. | 


Wirn reſpect to the mif-fpelling of the title of Ochiltree by 
lord Caſtletewart in the ſubſcription of his proxy, it ſeems too 
flight a circumſtance to impeach its validity. The difference 
between Ochiltree:and:Okiltree is not ſuch as can;raiſe a doubt, 
on the title to which. the ſubſcription was intended to. apply. 
Perhaps alſo on inquiry, it might turn out, that the title is 
| ſpelled in both, ways. Strict uniformity in the ſpelling of names 
and of titles of honor is not always obſerved. But if the ſpel- 
ling is ſuch. as clearly aſcertains the title meant, I think, that 
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the ſubſcription ought to be deemed ſufficient. — In reſpe& to 


the propoſed form of a petition on the return, ſhould it be 
determined ſo to attack the late election in the firſt inſtance, I 


requeſt to have the opportunity of farther conſidering the form 


at the end of the Appendix to this caſe: for it ſeems to me 


probable, that ſome alteration will be found expedient. — I 
have only to add to the preceding opinion, that the whole of it 
except ſome few lines was written before ſeeing Mr. Robertſon's 


late publication on the Proceedings relative to the Scotch Peerage 
ſince the Union. 
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JAMES FOX EH. W. MORTON PITT Eſq. and Others 


AGAINST 


ROBERT MACKRETH Eſq. and Others. 


T THE PzT1T10Nn of Mr. Mackxzrn, now Sir RoßgEAT Mack- 
 RETH, for a REHEARING before Lord Chancellor Thurlow, having 
been refuſed, as is explained in a note in a former part of this 
volume, it was determined on the part of Sir Robert to appeal 
from the decree againſt him to the Houſe of Lords. See the In- 


troductory Note in page 453. 


Ax appeal being reſolved upon and made, the author of theſe Juridical 
Arguments and Collections was defired to frame a caſe for the lords 
on behalf of the appellant. 

"MATH 1.4 M7 

From the manner of the application, from the vaſt importance of the 
caſe to the appellant both in character and ꝓroperty, and from the 
arduouſneſs of ſubduing a decree firſt made by lord Kenyon and 
then ſanctioned by lord chancellor Thurlow, it appeared, that ſome 


extraordinary exertions were expected. A caſe was prepared ac- 
cordingly. The common mode, of framing a caſe for the lords 
on an appeal from a court of equity, is, firſt to ſtate the bill and 

anſwers; 
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anſwers z next to ſtate either an abbreviated account of the proofs, or | 
to make ſome reference to-them-; then to ſtate the decree or order 
appealed from; and laſtly to add ſome ſhort reaſons againſt the decree 
eomplamed of. Nor, except in extraordinary caſes, or under ſome 
ſpecial circumſtances, can more be reaſonably expected from counſel 
inſtructed to prepare an appeal, Nay, often it is more prudent, to 
be content with. this formal kind of ſtatement of the pleadings and 
proofs. of the cauſe. and of the orders in it, and ſo to reſerve the 
pointing of the narrative and arguments of the caſe to the diſcretion 
of the counſel, who have to ſuſtain the appeal at the bar of the houſe 
of lords, But this guarded reſerve is not. always applicable : and 
under the impreſſion, that ampleneſs and particularity were both 
ſolicited by the party concerned and moſt. ſuitable to the occaſion, 
the author of the pieces in this volume was carried, by profeſlional 
zeal to obtain relief againſt a decree, which, notwithſtanding his high 
reſpe& for both of the great judges from whom the decree came, he 
thought erroneous, into an elaborate narrative of the facts of the caſe, 4 
and infoa minute ſtatement of various material inſtruments letters and 
papers in proof, with oecaſional extracts. All this preceded the uſual 
ſtatement of the bill in equity; the caſe in queſtion having been ſo ſitu- 
ate, as ſeemingly to require ſuch a proceſs, not only to anticipate in- 
Jjurious prepeffellone from the language and ſuggeſtions of the bill, 
but to ſubſtantiate the grounds of argument for the appellant, and to- 
repel all miſconeeptioh' of the real nature of the caſe, and to enable 
à facile correction of any erroneous impreſſion, which the known 
ſaperior talents and active zeal of the advocates on the oppoſite 
fide might for the moment excite againſt the appellant. This mode 
of framing the ſtatement- of facts in the appeal caſe appeared the 
more deſirable: becauſe it did not interfere with the ſort of narrative, 
which was proper for the fpeech of counſel addreſſing the lords 
on behalf of the appellant from the bar of their houſe ;_ but was a 
mere and dry ſubſtratum of facts for the enlightening ſpeeches of 
the counſel: who were to plead the cauſe of the appellant, and for 
the diſpaſſionate judgment; of the lords who were to decide between 
dim and: the reſpondents. — Having thus performed. the long 
proceſs of dry and almoſt; literal narrative of facts from the proofs in 
tze cauſe the author of the caſe next proceeded to {tate the plead- 
| mgs and decree: much in the uſual manner. — To the whole were 
the following Reaſons, which, however inadequate they may 


be, | 


—— 
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be, were the reſult of a moſt anxious and induſtrious conſideration 
of the cauſe; and were written under the impreiſſtion, that they 
might materially aſſiſt the labors of his . ſuperiors in the eauſe, without 
narrowing the ſcope of their un * _ n with 
en rr r org nn 


Wurr the Caſe and Reaſons was denen were - Holded upon a 
'feale at leaſt in labor & far exceeding the common ſcale” of ſuch 
buſineſs ; the author was ſo perſuaded of his having performed an 
uſeſul taſk in a caſe, in which his private ſentiments ly ac- 
corded with the expreſſion of his preſeſſional duty, that he began 
to fancy, he ſhould be gratiſied with ſomething. beyond a cold 
adoption of the Caſe and Reaſons, and ſhould even have fome 
ſmall portion of praiſe for the patience of his induſtry. | But in this 
he was miſerably diſappointed. The leading counſel for the appeal, 
xa gentleman of great experience and practice, and one whoſe. real 
in the cauſe had been made maniſeſt by extraordinary efforts both 
at the rolls and before lord 'Thurlow, ops whoſe; for 
Farther action in defence. of an old client was unchecked by the 
conſideration of great age and bodily infirmity and of bis —— 
on that account ceaſed to practice at the bar, did not ſee either 
the Caſe or the Reaſons with a favorable eye. The conſequence 
was, blotting out with the fliroke of his pen in one moment what 
had been the labor of weeks: to his humble coadjutor in the appcal ; 
and ſubſtituting a new Caſe and new [Reaſons framed, by himſelf. 
Nor was this ſevere meaſure; though | ſo apparently tending to 
depreciate the author of the condemned Caſe and Reafons, with 
their common client, accompanied with the leaſt Tae to 
conciliate the mad nd been immediately affected. % 4 
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| Brixs treated: mos ee if not overharſhly, the author 
bot the Original Caſe and Reaſons he not a little ruffled. Finding 
alſo, that the Subſtituted Caſe and Reaſons did not in the leaſt 
accord with his ideas of improvement, he at ſirſt declined to 
ſubſeribe his name as one of the counſel ſor the appellant; and for 
ſuch his refuſal gave his reaſong in writing with; due conſideration 
oſ the great age and great reſpectability of the author o the new 
Caſe and Reaſons, but not without a ſtrong enpreſſion of the 


ſoelings cauſed by the bluntneſs of his conduct... But here the 
appellant 
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appellant interpoſed, affeQingly repreſenting to the author of the 


Original Caſe and Reaſons very ſerious apprehenſion of prejudice 


from the omiflion of his name to the appeal cafe. The repre- 
ſentation was immediately effectual; and ſo the author of the 


Original Caſe and Reaſons ſigned both a Caſe and Reaſons, which 


were by no means conſonant to his own ideas of the proper manner 


of carrying the appeal before the houſe of lords. 


Tux reſult was wholly unfortunate. The experienced and able ad- 


yocate, whoſe profeſſional zeal influenced him in the cloſe of life 
to make a new effort in behalf of a cauſe, in which he had been the 
confidential leader and adviſer for years, and who died ſoon after- 
ward, called forth all his remaining powers to perſuade a reverſal 
of the decree complained of. But the current in its favor was too 
ſtrong ; and inſtead of making the hoped for impreſſion, he under- 
went the mortification of ſeeing the decree, which he and Mr. 


- Maddocks and the other counſel] who had argued for the appellant 


at the rolls and before lord Thurlow were ſo ſanguine againſt, and 
on the juſtice of which lord Thurlow himſelf ſeems once to have 
heſitated, not only aftirmed, but aftirmed with coſts. 


WHETHER, if the Original Cafe and Reaſons had been adopted, they 


would have materially availed the appellant, it is impoſſible now to 
ſay. But it may be of conſcquence to the future adminiſtration of 
Juſtice to have the nature of the precedent, which is eſtabliſhed by 
the final deciſion againſt him, thoroughly underſtood. In that 
point of view, the propoſed Reaſons in ſupport of the appeal may 
may not be wholly uſeleſs. If being read, they prove quite un- 
ſatisfactory, the precedent of the decree, againſt which they were 
aimed, may acquire new ſtrength. On the other hand, it they 
ſhould make any impreſſion in favor of him, for whom they were 


profeſſionally compoſed, they may not merely cauſe concern, that 


they neyer reached the honorable feeling of the noble forum, to 


' which they were deſigned to have been addrefled ; for they may 


have the farther and really uſeful effect, of preventing too much 


facility in reſeinding ſolemn contracts, upon the ground of a pre- 
oedent, which befors its being finally eſtabliſhed was diſſatisſactory 
to many able experienced and unprejudiced practiſers of equity, or, 


to expreſs the thing more according to their idea of the decres, 
| . 


— A W 4 3 


£30 PROPOSED REASONS FOR THE 


was alarming to them; and which even ſince is faid to have been 
publickly adverted to with doubtfulneſs by the very great and-enlight- 
ened judge, whoſe affirmance of the decree made appeal to the lords 
neceſſary. In reading the Reaſons, it will be no ſmall diſadvantage 
to them, that the Caſe, containing the detail of facts, upon whieh. 
the reaſoning is founded, is wanting. But the ſtatement of facts. 
was far too bulky to form a part of this Collection. However it ſo 
happens, that the Reaſons are framed to be as intelligible in. 
themſelves, as the author of them was able to- make them, and for- 
that purpoſe include a ſort of 2 of. the Caſe it was 1 


profeſſional duty to repreſent. J. 


t D avoid the iteration of names in the following Reaſons, Mr. Mackreth now Sir Roberts 
is throughout deſcribed by the deſignation of the ArPELLANT, and Mr. James Fox 
is throughout dejeribed by the deſignation of ESN DEN, though in point of fad hit. 
truſtees were alſo reſpondents, 


E great, and perhaps only, real queſtion, in this volu- 
minous cauſe, is, whether the decree of the court of 
chancery, depriving the appellant of the benefit of a pur- 
chaſe, - which originated with and was deliberately entered. 
into by the reſpondent in January 1778, —which- three months 
afterwards was ſolemnly completed by him, — which in 
the courſe af two years from the firſt contract was con- 
firmed by him. ſeveral times over, — which was not quef- 
tioned till three years and a half from the firſt contract, —and. 

for which the appellant paid at leaſt an apparently bigb price, — 
is ſupported by any ſound principle of juſtice : or whether ſuch 
decree, as being founded on the preſumption. of fraud raiſed by 
a forced and unwarranted conſtruction and accumulation of un- 
connected facts and circumſtances, ought. not to be ſet afide; 
more 
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more eſpecially, in reſpect of the court's having adopted this 
harſh preſumption without firſt ſending the value of the eſtate 
in queſtion for trial before a jury, 


There are indeed other ſubjects in the cauſe ; namely two 
annuities fold by the reſpondent to the appellant and Mr. 
Dawes in September 1777, — the annuity the reſpondent ſold 
to the appellant in June 1779, — and the account of the appli- 
cation of the £28,403. part of the purchaſe money agreed to 
be- paid by the appellant for the eſtate in queſtion. But theſe 
ſubjects, it is conceived, are introduced merely with a view to 
influence the decifion .of the true object .of the cauſe ; which 
is to overturn the appellant's purchaſe of the reſpondent's 
Surry eſtate, by making the appellant anſwerable to the re- 
ſpondent for a profit accidentally and unexpectedly derived by 
the appellant's ſelling the eſtate again to another, for a price 
as extravagant, as it turned out ruinous to the individual, who 
was raſh enough to give it. To make the cauſe as much an 
ennuity buſineſs as was poſſible, and for that purpoſe to annex 
to it the late Mr. Dawes, who was a ſtock-broker, was no inju- 
dlicious Policy © on the plan of carrying a cauſe by inſpiring pre- 
judices. 


Nox is thus ſtamping the cauſe, with annuity features not 
fairly belonging to it, the only mode, in which it has been 
attempted to excite unjuſt prejudices againſt the appellant. In 
other reſpets the cauſe has been filled on the part of the 
reſpondent with ingredients well calculated to ſerve him atter 
that faſhion ; for his original and amended bill throws various 
moſt unfounded imputations upon the appellant, the untruth 
of which muſt now be confeſled even by the reſpondent's own 
counſel.—Thus it is that his bill cruelly ſuggeits annuity tranl- 
actions between the reſpondent and the appellant whilſt the 
reſpondent was an ,t: Whereas it is now undeniable, that 
me appellant connection with the reſpondent did not com- 
zurnce in any way % after hrs having attained bis full age. — 
T7 72 Thus 
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Thus alſo the bill imputes to the appellant giving £ 500. and 
even a greater ſum to Mr. Garforth, in terms implying that the 
latter was thus &ribed to betray the intereſts of his employer 
the reſpondent: whereas not only both the appellant and 
Mr. Garforth have on their oaths wholly and unqualifiedly de- 
nied this opprobrious imputation; but it muſt now be con- 
feſſed, that this imputation ſtands without ſo much as an at- 
tempt to adduce evidence to warrant the ſuſpicion of fo foul a: 
proceeding. — Of the ſame deſcription is the inſinuation of the 
bill, that the appellant, when he agreed with the reſpondent 
to buy his Surry. eſtate for £39,500. knew or had reaſon to be- 
lieve that the late Mr. Thomas Page would give / 50,500. for 
the ſame eſtate. This inſinuation is not merely denied by the 
appellant, and unattempted to be proved by the reſpondent. 
It ſtands actually di/proved by Mr. Thomas Page, who ſhews, 
that his father the late Mr. Thomas Page did not diſeloſe an 
intention of #reating even for a part of the eſtate till fx weeks 
after the appellant's having agreed to buy it, and. did not 
begin to treat for the whole till at leaſt two months. after the 
appellant's having ſo agreed. And here it ſhould be recol- 
lefted, how very eaſy it was on. the reſpondent's part to have 
avoided this unjuſt imputation. When he inſtituted the cauſe, 
it was notorious, that Mr. Thomas Page the fon was on ex- 
tremely ill terms with the appellant on account of the heavy 
loſs to his father's family from the purchaſe of the eſtate in 
queſtion ; and had, a month before the reſpondent's bill againſt 
the appellant for buying at a great under-value, actually filed.a 
bill in chancery againſt him for having ſold at a great over- 
value, Therefore it was barely poſſible, that the reſpondent. 
ſhould be able to avoid knowing the real truth of the cafe, 
through Mr. Thomas Page the fon, or thoſe concerned for 


him. 


IT may alſo be conſidered as a part of the plan of 8 
the deciſion of the preſent cauſe againſt the appellant by ex- 


citing - undue prejudices, that the relpandent $ bill has intro- 
a a duced 
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duced matter quite foreign and irrelevant to the points in con- 
troverſy with the appellant; ſuch as tends not only to involve 
him in odious imputations, which, if they were really founded. 
he is not charged with being concerned in or even privy to, 
but tends to deprive him irregularly of a material witneſs.— This 
injury to the appellant is effected, by making Mr. Garforth a 
co-defendant onꝰ a charge of having extorted £500. from the 
reſpondent for buſineſs done as his felicitor without delivering 
a bill. In his anſwer Mr. Garforth ſwears, that he never re- 
ceived nearly ſo large a ſum from the reſpondent; and that 
what the latter paid was at his own defire upon a rough calcu- 
lation of the amount of Mr. Garfortl's bill, with { 100: over 
offered voluntarily by the reſpondent as a preſent : nor is there 
any evidence which diſpraves this explanations. But though. 
the fact had been literally as charged, it is conceived, that it 
would have been matter not: regularly capable of being incor- 
porated into a cauſe, inſtituted by the reſpondent againſt a 
different perſon, and on quite a different ſubject. Yet this 
attack upon Mr.. Garforth has been mixed in the caule againſt- 
the appellant, without ever pretending to ſtate: the matter as 
a» foint concern. Nay, this alledged tranſaction, thus concern- 
ing Mr. Garforth ſingly, is made the very firſt ſubject of relief 
in the prayer of the refpondent's bill againſt the appellant, 
as if it was the chief topic of the cauſe. Thus for the ſake 
of wounding the appellant through imputations upon Mr. 
Garforth, the latter is irregularly forced as a party into a cauſe, 
in which his real ſituation is merely that of a witneſs. 


FARTHER it is conſidered by the appellant as a grievance of 
a ſimilar tendency, that evidence a? lat /rems to have been 
irregularly examined by the reſpondent to impeach the credit 
of one of his witneſſes. — It is an order of the court of chan- 
cery, that the examiner ſhall not examine one witneſs to ivq- 
lidate the credit of another, but by./pecral order of the court, which 
is ſparmgly to be granted, and upon exceptions filed with the 
examiner and notice-thereof to the adverſe party, together with 
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a copy of the exceptions at the charge of the party, , ſc x 
mining. But in efe# this rule has been infringed in the pre- 
ſent cauſe, to the injury bath of the appellant and his witneſs 
Mr. Garforth: the depoſition of Mr. Johh Wilkinſon, one of 
the 'reſpondent's witneſſes, occupying about thirty ſheets in the 
narrative of an annuity tranſaction between the reſpondent and 
Mr. Garforth, to which the appellant is confeſſedly an en- 
tire ſtranger, and which is in no reſpect whatever any ſub- 
ject of the pteſent cauſe; and this narrative, which is moſt 
minute and circumſtantial, not only being from beginning 
to end a charge againſt Mr. Garforth for oppreſſive and frau- 
dulent conduct, but being apparently introduced for no other 
purpoſe than to impeach his character as a man, and con- 
ſequently his credit as a witneſs. Such a precedent of irregu- 
lar practice on the part of the reſpondent in the conduct of 
the preſent cauſe, it is humbly conceived, ought. not to be 
paſſed over without fome animadverſion. Throughout the 
irregularity ſeems to be of moſt evil tendency. To the court 
it appears a breach of its orders, and an attempt to influence 
its deciſion by undue means. To the appellant and his wit- 
nels, it is an attack, which excludes the opportunity of de- 


tence. 


IT ſeems alſo a very particular proceeding, that the reſpon.. 
gent, after filing his bill, ſhould aſſign his claims upon the 
appellant to truſtees. The ſupplemental bill, thus introducing 
new plaintiffs into the cauſe, doth not even diſcloſe; what the 
truſts of this aſſignment are. And though it now ſtands ex- 
plained that the traſt is for the - reſpondent's . creditors ; yet 
that general explanation ſcarce ſerves wholly to. juſtify the 
change. Indeed this aſſignment of the reſpondent's ſuit, to 
truſtees for unnamed creditors, looks very like an attempt, not 
only to give a more favorable turn to the cauſe for the reſpon- 
dent, but to convey an impreſſion of him to the court, highly 
diſadvantageous to the appellant, by holding out the reſpondent 


as one ſtill in a ſtate of pupilage, and conſequently incompe- 
| | | tent 
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tent to make bargains for the diſpoſition of his property. If. 
however, this be the object of withdrawing the reſpondent from 
the cauſe, and of fighting it for him through the truſtees, it is 
at leaſt fit to be recollected, that, however. profuſe he may 
have been in his expences, the evidence in the cauſe proves him 
to poſſeſs a very acute underſtanding, and to have evinced no- 
inconſiderable ſhare of attention to making the utmoſt profit by 


{ale of the eſtate in queſtion; 


To all theſe matters, it is deemed neceſſary and juſtifiable 
on behalf of the appellant, to call the attention-in..a prelimi- 
nary way : in order as well to ſhew, what a hoſt of prejudices 
has been ſkilfully arrayed in- the ſervice of the reſpondent, as 
to deliver the appellant from the effect of groundleſs imputa- 
tions, and the cauſe from all. the extrinſic. matter incorporated 


into it. by his adverſary... 


TH1s: explanation being given, it ie now proper to proceed 
to a conſideration of the ſeveral tranſactions, which are the ſub- 
ject of the preſent appeal. 


Tc. 


THE firſt ſubject, which the reſpondent has introduced into 
the cauſe, is a „ale and claſed annuity tranſaction between him 
and the appellant, begun and ended almoſt four years before 
the inſtitution of the preſent ſuit. This branch of the cauſe 
is · to this effect. In September 1777, being a ſhort time after 
the reſpondent's attaining -twenty-one, . and when from the 
want oſ a common recovery of his Surry ettate it could not be 
effectually mortgaged, he ſells two annuities of { 500. and 
£350. for his life- to the appellant and Mr. Dawes for { 5100. 


Except that the annuities were bought at / years purchaſe? 
which 


536 . 1 7 46. FEOPOSED REASONS ron Tur 


which however unreaſonably then was, and ſtill is, 1. 
market price of this ſpecies of annuity, there is not an iota of ob- 
jection to the annuities. They continued only for four months ; the 
appellant himſelf agreeing to-enable the reſpondent to redeem 
them, almoſt as ſoon as he, hy havingſuffered a common recovery 
of his Surry eſtate, as able to give a ſecurity by way of mort- 
gage. This termination of the annuities by the appellant's own 
act was mixed with a critical accommodation of the reſpondent 
by the appellant ; For, between the reſpondent's grant of the 
two annuities and his re-purchaſe of them, the appellant lent 
4. 3000. to the reſpondent on mortgage, — at a ſhort warning. 
without waiting for any inſpection of his title, — when he kept 
houſe from fear of being arreſted, —and when he was known 
to be incumbered with annuity and judgment debts to an im- 
menſe extent: and at the time, this accommodation was ac- 
cordingly acknowledged by the reſpondent as a very great Lind. 
.nc/s, and ſo deemed even by Mr. Oliver Farrer his ſolicitor in 
the-preſent cauſe. After alſo thus cloſing this firſt annuity 
tranſaction, three years and a half paſſed without once queſtion - 
ing its fairneſs. When too theſe ſhort-lived annuities were 
ſold, no confidence of any kind had been ſo much as offered 
by the reſpondent to the appellant ; ſo that the only ground, 
upon which the decree appealed from profeſſes to proceed, that 
is, abuſe of confidence by the appellant, is wholly and abſolutely 
inapplicable to the firſt annuity tranſaction. Nor is it credible, 
that the reſpondent would riſk the at leaſt ſeeming ungraciouſneſs 
of impeaching this firſt annuity. tranſaction, if it was not for the 
ſake of ſome other object of far greater magnitude, than the 
difference for four months between two annuities making toge- 
ther £850, and, the intereſt of 4, 5190: at five. per cent. The 1 
truth is, that reſcinding theſe two annuities would not make a 
difference of £4200. to the appellant and the cepreſentatives, of 
Mr. Dawes. jointly ;, nor of £60. to. the, appellant ſingly. It is 
therefore ſubmitted, not only that this firſt annuity tranſaction 
1s unfit. to be unravelled and reſcinded ; but that introducing, i it” 
anto the cauſe ought to be treated, as a. ſnare to invite unjuſt : 


prejudices 


- 
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prejudices againſt the appellant, and as an artifice to miſlead the 
judgment upon the real object of the cauſe, namely, — the in- 
creaſed price, at which the appellant, two months after buying 
the reſpondent's Surry eſtate, was ſo unexpectedly fortunate as 
to ſell it to the late Mr, Thomas Page. 


II. 


THE next ſubject of the cauſe is the ſale of the reſpondent's 
Surry eſtate to the appellant : the reſpondent impeaching the 
ſale as a preſumptive fraud by him the appellant upon the re- 
ſpondent; and therefore claiming the difference between the 
price, at which the appellant bought, and the advanced price, at 
which he was afterwards ſo lucky as to ſell to the late Mr. Page. 


As the appellant purchaſed the Surry eſtate of the reſpon- 
dent for £39,500. and an annuity of £ 240. a- year to the reſpon- 
dent's mother for her life in caſe of her ſurviving her ſon, and a few 
months afterwards ſold the ſame eſtate to the late Mr. Page for 
L 50,500. being a little above a fifth more, the difference be- 
tween the two prices, if the contingent annuity to the reſpon- 
dent's mother is thrown out of the caſe, conſtitutes a ſum of 
L 11,000. upon which, if it is now to be accounted for to the 
reſpondent, there will be a computation of five per cent intereſt 
for nearly twelve years, which according to the decree appealed 
from muſt be added. 


T 1s principal ſum of 411,000, as has been already ſug- 
geſted, is conceived to be the only ſerious ſubject of contention 
in the preſent cauſe. Till this temptation was brought into view, 
the reſpondent is proved to have uniſormly treated the ſale of 
the Surry eſtate to the appellant as perfectly fair and honorable; 
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is proved to have conſidered the conduct of the appellant in 
other reſpects as kind and friendly; and is alſo proved to have 
written to and ſpoken of the appellant in terms expreſſive of 
gratitude. But at the end of zhree years and a half from the 
fale to the appellant, when this prine is ſaid to have been firſt 
diſcovered by the reſpondent and his adviſers, the ſale, which 
he had ſo long acquieſced in as above exception, and which he 
had fo often deliberately confirmed, began to wear a new aſpect ; 
the kindneſs of the appellant on other accounts became inſidi- 
ous ; and for the effuſions of gratitude towards the appellant 
as a friend, the reſpondent was perſuaded to ſubſtitute a bill 
in equity attacking both the character and fortune of the ap- 
pellant. 


Tux circumftances and manner of the contract of ſale, upon 
which this hoſtility againſt the appellant was commenced, being 
bows 1: of all foreign matter, was to this effect, 


In December 1777, the appellant, having been requeſted by 
the reſpondent to be one of the truſtees of his Surry eſtate for 
ſale of it to pay his numerous annuity and other debts, con- 
ſents on the terms of having the late Mr. Dawes for a co- 
truſtee. About the ſame time the appellant, who was already 
mortgagee in fee of the reſpondent's Surry eſtate for { 3000. agrees, 
upon having a farther charge upon that eſtate, to lend £7000. 
more to the reſpondent, in order more particularly to enable 
him to redeem at their original price the two annuities of oo. 
and 3 50. for his life, he had fold to the late Mr. Dawes and 
the appellant in the preceding September, and to pay the arrears 
up to the time when the farther charge of £7000. ſhould be 
executed. Upon this Mr. Garforth is directed by the reſpon- 
dent to prepare the neceſſary conveyances ; one for the farther 
charge of {7000. another for veſting the Surry eſtate, ſubject 
to the £7000. and intereſt and the prior mortgage for { 3000. 

upon it, in the appellant and Mr. Dawes on truſt to ſell for 
paying the reſpondent's debts. Drafts of ſuch conveyances are 
accordingly 
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accordingly prepared; and they are ſhewn to Mr. Oliver Farret. 
who had been originally the ſolicitor to the reſpondent, and 
was beſt acquainted with his debts. Mr, Oliver Farrer makes 
ſome objection to the draughts in point of form. But they 
are approved of by Mr. Robert Burton as counſel; and the 
reſpondent, being impatient with Mr. Garforth to conclude the 
buſineſs, they are engroſſed, and the reſpondent fixes a day for 
meeting the appellant at Mr. Garforth's houſe to execute them. 
Accordingly on the 16th of January 1778 the reſpondent and 
appellant meet to dine at Mr. Garforth's. But when they are met, 
the reſpondent gives a new turn to the buſineſs, by propoſing to 
the appellant, that he ſhould himſelf purchaſe the Surry eſtate 
inſtead of becoming a truſtee for ſale of it. Referring alſo to 
the valuation, which he ſaid had been made of it at £45,000. 
by his own ſurveyor Mr. Jackman, it was endeavoured by the 
reſpondent to ſhew, that the eſtate had not been over-valued. 
But the appellant, who explained, that if he bought, it would 
be, not with a view to keep the eſtate in his pwn hands, but 
on a ſpeculation of ſelling it again with ſome profit, argued 
againſt the apparent exceſſiveneſs of Mr. Jackman's valuation; 
and calculated the eſtate, including the random ſum of / 500. 
for the furniture of the manſion houſe, at only 4 37,353. Upon 
this the reſpohdent offers to ſell the eſtate and furniture for 
(42, ooo. But the appellant declining to give ſo much the 
treaty breaks off; and the conveyance farther charging the 
Surry eſtate with £7000. and the conveyance of the ſame 
eſtate to the appellant and the late Mr. Dawes as truſtees to 
ſell are executed by the reſpondent. However they are ſcarce 
executed, before he renews the treaty with the appellant for ſale 
of the Surry eſtate : and at length, after much farther diſcuf. 
fion, it is agreed between them to ſplit the difference, and thay 
the appellant ſhall buy the eſtate free from all incumbrances 
with the furniture of the manſion houſe at the price of { 39, 500. 
but with an underſtanding however, that, in caſe of the re- 
ſpondent's not ſurviving his mother, the appellant ſheuld be per- 
ſonally liable to pay an annuity to her for her life equal to the 
Z 2 2 2 amount 
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amount of her jointure, Which in Mr. en valuation was 
ſtated to be only £240. a- year. The terms of the contract 
be ing thus adjuſted, a ſhort memorandum of it is drawn up by 


Mr. Garforth, and before parting is Karren both by the reſpon- 
dent * the appellant. 


Ir is this contract for ſale of the reſpondent's Surry eſtate 


to the appellant, which the decree appealed from has con- 
demned. 


Bur upon the fice t i Gd el ihare appears nothing like 
a blemiſh in it. — The reſpondent was the propoſer of it. — He 
was fully competent in underſtanding to contract. To be ex- 
travagant and to have a great underſtanding, nay, to be pro- 
fuſe in expenditure and for the fake of the means to be both 
anxious and able to make an advantageous bargain, are very 
poſſible combinations : and there is ſufficient evidence in the 
preſent cauſe to prove, that the reſpondent wants neither acute- 
neſs to difcern, nor eagerneſs to purſue gain. — He was quite 
familiar with the ſubject of the contract, having been almoſt 
2 year in poſſeſſion of a ſurvey and valuation made by his own 
ſurveyor with a view to a ſale. — No artifices were practiſed, no 
undue temptations proffered by the appellant, to captivate the 
reſpondent into the contract. The appellant only argued. againſt 
the apparent exceſſiveneſs of the valuation made by the re- 
ſpondent's ſurveyor, as any perſon in the leaſt converſant with 
eſtates would have done; and as the eſtate was to be conveyed 
free from incumbrances, and the appellant was incumbered with 
annuity and judgment debts to a vaſt extent, there was not a 
probability, that any conſiderable part of the purchaſe money 
would ever come into his own hands. — The price, which the 
appellant agreed to give, if conſidered independently of the 
accidgnt of afterwards meeting with a purchaſor raſh enough 
to give a fifth more, muſt be acknowledged to be even very 
high. According to the ſurvey made by the reſpondent's own 


ſurveyor 
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ſurveyor with a view to a ſale, the groſs rental of the eſtate 
was only C1300. a- year even including the extraordinary charge 
of £200. year for an old family manfion houſe, with 50. 
a-year for a mill, about Z 50. a-year' in ſmall houſes and cot- 
tages, '£ 80. a-year for the caſual 1 of a manor, and the 
ſuppoſed poſſible advancement of £72 : x5. A year in the rents of 
the eſtate. Excluſive of the houſes mill and cottages, and of 
the ſuppoſed poſſible advancement of rents, which as far as 
appears has never taken place, the eſtate was rather” under 
£1000. a-year : and the timber upon the eſtate was only valued: 
at £3,800, If therefore the manſion: houſe and other houſes 
and cottages and the mill are valued at fxteen years purchaſe, 
which for fuch property ſeems no depreciation,. the price at 
which the appellant contracted was, beſides paying for the 
timber, #h:irty-one years purchaſe, for the remaining and princi- ' 
pal part of the eſtate, according to- the groſs improved rental 
of the ſeller's. own ſurveyor. And even though- the whole 
eſtate ſhould be valued without. diſtin&ion of the houſes cotta- ty 
ges and mill, the price agreed to be given by the appellant | 
5 


was at the rate of 7wenty-ſeven years purchaſe, beſides paying 
for all the timber. It ſhould alſo be recollected, that, from the 

war with America, the public funds were become low, and 
were daily declining ; that the three per cents were then not ; 
above ſeventy-two ; and that at the end of a year after the three b 
per cents dropped as low as /xty. All this being conſidered, 
the price, at which the appellant contracted with the reſpon- 
dent for his. Surry. eſtate;. was. on any mode of calculation at- 
leaſt apparently. high ; and if the buildings and mill are calcu- 
lated in a way not uncommon, the price muſt even appear ſuch, 
as was extremely imprudent to be given by one, who profeſſed. 
buying to ſell again. 


 Bexs1DEs if there was room for a doubt about the fairneſs of 
the bargain originally, that doubt ought to yield to the nume- 
rous and deliberate acts done by the reſpondent ſubſequently to 
affirm the ſale. — The firſt contract for ſale of the Surry. eſtate 


to 


$48. "PROPOSED REA3ONS FOR THE - 
by the reſpondent on the--16th. of | 


to the appellant was ſigned 
January 1778. — Then Mr. Garforth prepares full articles of 
agreement; and on the 28th of the ſame month, that is, in 
ten days after the firſt contract, the reſpondent executes them, 
not only without the leaſt complaint, but with ſo. much recol- 
lection of himſelf, that upon reading them he explained the 
amount of the annuity to his mother to be C300. inſtead of 
£240. and thought fit himſelf to inſert the former ſum accord- 
ingly. — About the 20th of February 1778, the reſpondent goes 
to Paris. But between ſigning the firſt contract of fale and 
thus going abroad, he is acknowledged to have frequently ſeen 
and conſulted with Mr. Oliver Farrer, who has ſince ſo much 
diſapproved the ſale. Yet when the reſpondent is at Paris, 
he continues to act in confirmation of the fale, by writing 
anxiouſly to Mr.Garforth to haſten the conveyances for completion 
of the contract. He writes alſo on the ſame ſubject to Mr. 
Oliver Farrer : and the latter in conſequence of it at one time 
explains, that he is to fee the conveyances before the ingroſſ- 
ment of them; at another actually delivers the title deeds to 
Mr. Garforth for the appellant ; and at laſt writes a letter ac- 
knowledging having received the re/pondent's direftions to fre the 
contra for ſale carried into execution. — About the 17th of 
April in the ſame year, which was three months after firſt 
Ggning the contract of ſale, the reſpondent, having altered his 
plan of executing the conveyances in France, returns to Eng- 
land. And when it is explained to him, that the conveyances 
had been prepared by Mr. Gatforth and approved by Mr. 
Robert Burton the counſel, but that Mr. Oliver Farrer had 
made ſeveral objections to the plan of the conveyances, the 
reſpondent declares the objections trifling and made to perplex 
him, and directs the buſineſs to be immediately completed. — 
On the 25th of April 1778, the reſpondent executes the con- 
veyances of the Surry eſtate to the appellant as purchaſor. — 
About a waek afterwards the reſpondent attends. his mother, 
and obtains her execution of the ſame conveyances ; and what 
eue this farther confirmation a more — is, that the 
reſpondent, 
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reſpondent, between the day on which he executed, and the 
day on which he obtained his mother's execution, appears to 
have made an appointment for ſeeing Mr. Oliver Farrer, and 
not only to have ſeen him accordingly, but to have converſed 
with him on the ſubject of the eonveyances to the appellant. — 
In the October following, being three quarters of a year after 
the firſt contra. of the ſale, the reſpondent executes a letter 
of attorney authorizing a ſurrender in his name of a part of 
the eſtate, which. turned out to be copyhold : and the ſurren- 
der, thus authorized by him, was to be made, neither to the 
appellant, nor to the late Mr. Page, but to one who had purchaſed 
from the latter this little portion of the eſtate ; ſo that, at the 
time of ſigning the letter of attorney for this ſurrender, a. part of 
the eſtate appeared to have been ſold twice over ſince the ſale 
to the appellant. — In December 1779, which was almoſt 7709 
years. after the reſpondent's ſigning the irt contract of ſale, and 
more than 4 year and a half after his actual conveyance of the 
eſtate, he onee more confirms the fale to the appellant upon 
an occaſion and in a manner very ſtriking. When the late 
Mr. Page contracted to purchaſe the eſtate from the appellant 
at the enormous price of {, 50,000. the payment of that ſum was 
agreed to be made by inſtalments. But though the times ori- 
ginally ſtipulated for payment of the £ 50,000, were ſo much 
exceeded,. that a large proportion of the money was unpaid 
when the preſent ſuit was inſtituted ; yet the late Mr. Page 


was not able to effectuate the payments he did make, without 


mortgaging very conſiderable parts of the eſtate as well as ſelling 
other parts: and in order to accommodate one of his mortga- 
gees he requeſted the appellant to obtain duplicates- of certain 
deeds from the reſpondent and his mother and Mr. Oliver 
Farrer. Accordingly upon the appellant's application to the 
reſpondent,. he not only himſelf executes the deſired duplicates, 
but attends his mother and prevails ' upon her to execute, and 
even. writes to Mr. Oliver Farrer to defire his execution. In-? 
deed Mr.. Oliver Farrer refuſed to comply with the. requeſt, 
unleſs upon terms which were diſapproved. But when the re- 
| | ſpondent 
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ſpondent heard of this, he ſpeaks to the appellant of Mr 
Oliver Farrer's conduct in this xeſpect with great aſpe- 
.rity. — Add to this ſeries. of deliberate acts of confirmation 
the fact of the reſpondent's continuing to acquieſce in the fale 
to the appellant, without the leaſt complaint of it, till a ſhort 


time before the inſtitution of the preſent ſuit, that is, for three 
years and a half; and perhaps it may be found, not only diffi- 
cult to imagine more ſolemn, more frequent, and more active 
confirmations of a contract, or more uniform ,acquieſcence in 
it during the whole of the long time ſuch acquieſcence laſted, 
than the preſent caſe affords; but impoſſible to ſtate an inſtance 
of an attempt to undo a contract, entered into by a perſon of 
acknowledged competence of underſtanding, ſo often and ſo 
ſtrongly affirmed, and ſo long uncomplained of. If, notwith- 
ſtanding a ſucceſſion of confirmations for three years and a half 
together, a contract made by a perſon ſo deſcribed is not ſafe, 
ken is it, that men in their bargains and dealings are to expect 
reſt and quiet? But thus to ſtate the confirmations and acqui- 
eſcence as laſting for three years and a haff, is ſcarce doing juſ- 
tice to the argument againſt the reſpondent : for his own bill 
implies, that if he had never known the fact of the appel- 
lant's ſelling the eſtate for a fifth more than he bought at, his 
the reſpondent's acquieſcence in the contract would have been 


everlaſting. 


In this review of the ſale in queſtion from its inception till 
the commencement of the preſent ſuit, it is hoped, that there 
will be found enough included to obviate every poſſible impu- 
tation upon the tranſaction. | 


 HowzvER, as the appellant has ſo much at ſtake, it is 
' deemed prudent on his part to meet ſingly ſuch of the chief 
topics of objection to the fairneſs of the ſale, as his counſel re- 
collect to have been heretofore urged againſt it. 


* ; | | 
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OBJECTION I. — Taz appellant was a truſtee for ſale of 
the reſpondent's Surry eſtate. | 


ANSWER. — Tux appellant had conſented to become a 
truſtee, and the truſt-conveyance was actually executed by the 
reſpondent. But the appellant was not actually a truſtee for a 


whole day: for the truſt-conveyance was ſcarce executed, when 


the reſpondent, who had immediately before offered to ſell the 
eſtate to the appellant, renewed the propoſal, and ſo was the 
cauſe of his becoming a purchaſor. Nor if he had been a 
truſtee for ever ſo long a time, would it have diſabled him from 
buying of the reſpondent. ' If ceſtui que truſt chuſes to contract 
with his truſtee for ſale of the truſt eſtates, and is competent 
in other reſpects, and no undue advantage is taken by the truſtee 
of his ſituation as ſuch, the contract is as available as if made 
between two ſtrangers, 


OBJECTION II. — Tur reſpondent agreed for the fale 
of his Surry eſtate to the appellant, without the advice and 
aſſiſtance of Mr. Oliver Farrer, who was the ſolicitor recom- 
mended to the reſpondent by his friends, and who was conſulted 
by him and ated in his affairs. 


ANSWER.— MR. OLIVER FARRER was certainly the ſolicitor 
of the reſpondent. But the latter did not always give his con- 
fidence to Mr. Oliver Farrer, and ſometimes employed another 
ſolicitor. There was no want of capacity in the reſpondent to 
act ſor himſelf; and he choſe ſo to do, when he propoſed and 
agreed to ſell his Surry eſtate to the appellant, except ſo far 
as Mr. Garforth was employed for both parties. If the bar- 
gain was fair, the not conſulting Mr. Oliver Farrer till it was 
made is no ground for impeaching it ; more eſpecially, as it 

ee 4 A appears, 
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appears, that, ſhortly before, the reſpondent was highly diſſatis- 
fied with Mr. Oliver. Farrer's conduct, and in one letter to 
Mr. Garforth had defired him to look ſharp after Mr. Oliver 
Farrer, and in another had imputed to him a diſpoſition ** to 
*« give all the trouble in his power” to him the reſpondent. — 
Beſides though Mr. Oliver Farrer was not adviſed with at the 
time of making the agreement : yet it was communicated to 
him afterwards, and he not only was directed by the reſpon- 
dent to ſee the conveyance, but conſented to act accordingly. 
Mr. Oliver Farrer did indeed write a letter objecting to the 
form of the propoſed conveyance. But his letter, it is obſerv- 
able, though very particular in the ſtatement of objections and 
in noticing that the treaty for the ſale and the agreement were 
made without his privity, did not find fault either with the 
price at which the eſtate had been ſold, or in any degree treat 
the contract of ſale as unfair and therefore not fit to be car- 
ried into execution. On the contrary, his letter declared, that 
he conſidered the agreement as binding upon the reſpondent ; and 
the whole contents of it imported, that Mr. Oliver Farrer was 
ready to obey the inſtructions he profeſſed to have received from 
the reſpondent for ſeeing the agreement executed on his part. 

Mr. Oliver Farrer ſhould not have thus written and acted, if he 
had conceived, that the reſpondent had been impoſed upon in the 
ſale whether in price or otherwiſe, 


Pd 


OBJECTION HI.—Mr. Oliver Farrer recolle&s a conver- 
fation he had with the appellant about the time he coriſented to 
be one of the truſtees for ſale of the reſpondent's Surry eſtate, 
according to which the appellant ſaid, that nothing ſhould be 
done in the buſineſs without Mr. Oliver Farrer' s being adviſed 
with on the reſpondent's part. 


ANSWER. — Tur appellant in his anſwer poſi itively denies 
having ſaid what is thus imputed to him; and it is no reflection 
upon any witneſs to ſay, that it would be unſafe to rely upon 

the 
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the accuracy of his recollection as to the exact terms of a con- 
verſation held ſeveral years ago. Nor if the words imputed had 
really paſſed from the appellant, would they ſignify much: both 
becauſe they relate to the conduct of the appellant in the execu- 
tion of a truſt, which was afterwards abandoned on the reſpon- 
dent's own propoſition ; and becauſe it was the choice of the 
reſpondent to act in the ſale to the appellant without having the 
advice or interpoſition of Mr. Oliver Farrer. It would be 
ſtrange to interpret the words imputed to the appellant to mean, 
that he would not act in the affair of the reſpondent's Surry 
eſtate without Mr.. Oliver Farrer, even though he ſhould be 
excluded from the reſpondent's confidence by the reſpondent 


himſelf. 


OBJECTION IV. — Tux reſpondent was young, in diſ- 
treſs, extravagant, and for the ſake of being ſupplied with 
money ready to enter into any contract, however to his diſ- 


advantage. 


ANSWER. — Tux reſpondent had attained twenty-one be- 
fore he was known to the appellant ; and did not enter into the 
contract for ſale of the Surry eſtate to the latter till half a year 
afterwards. Nor can it be denied, either that the reſpondent 
is a very capable and ſenſible man, or that he had prepared 
himſelf for the treaty he opened for the fale by the fulleſt in- 
formation as to the value of the eſtate. As to his diſtreſs and 
extravagance, they may properly induce a court of juſtice to 
inſpe& his contracts with a jealous and watchful eye; but could 
not diſable him from contracting. If the bargain between him 
and the appellant was in other relpects fair, it will not become 
otherwiſe; becauſe the reſpondent, being involved in his affairs 
and profuſe, was eager to obtain money. — Beſides from the 
nature of the contract between him and the appellant, which 


was the ſame as if the eſtate had been ſold to a perfect ſtranger, | 


there was no proſpect of obtaining a ſupply of money for any 
| 4 A2 | purpoſe 
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purpoſe of new extravagance : for by the terms of the ſale to 
the appellant, he was to have the eſtate free from all incum- 
brances ; and the judgment and other debts of the reſpondent, 
which were a lien upon his real eſtates, were too large and nu- 
merous to-warrant a hope of his being intitled to receive per- 
ſonally any conſiderable portion of the purchaſe money. In. 
truth the ſale to the appellant was not a plan by him, to capti- 
vate the reſpondent, by holding out the temptation of new ſup- 
plies to his habit of expence ; but an execution of the very pro- 
ject of his own friends before he was known to the appellant 
for paying debts already contracted. 


OBJECTION V.— Tur price, at which the appellant 
bought the reſpondent's Surry eſtate, 1s greatly leſs than the 
real value of it. 


ANSWER. — Ir the fact was really fo, it could not with- 
out ſomething more warrant reſcinding the ſale. Mere inade- 
- quacy of price will not make a fair bargain an unfair one: and 
if a. different doctrine ſhould ever be eſtabliſhed, it would be- 
come dangerous to buy an eſtate; for, from the uncertainty in 
fixing what is the real value of an eſtate, no man would know 
when his contract or indeed his character was ſafe. — But the 
fact is otherwiſe; and it has been already ſhewn from the rental 
and particulars of the eſtates, as ſtated by the reſpondent's own 
ſurveyor employed with a view to a fale, that the price, at 
which the appellant purchaſed, was very high. A proper 
abatement being made for that part of the eſtate, which con- 
fiſted of houſes cottages and a mill, the price, beſides paying 
for the timber, was above thirty years purchaſe an the rack rental. 
The whole eſtate being conſidered without diſtinguiſhing the 
houſes cottages and mill, the price on the rack rental was, be- 
fides paying for the timber, at leaſt /20enty-ſeven years purchaſe. 


Even lately, when che public funds were ſo high, that the 


three per cents had reached ſeventy-nme or eighty, and money 
was 
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was fo plentiful, ſuch a price muſt be allowed to be rather 
high. But when the appellant purchaſed, money was very 
ſcarce ; the public funds were fo low that the three per cents 
were at ſeventy-two; and they not only were daily declining, 
but by the end of the year from the purchaſe had ſunk ſo that 
the three per cents were as low as fxty. At ſuch a time the 
price the appellant gave, as has been before remarked, was not 
merely 4:;gh. For one buying to fell again, and. conſequently 
on a ſpeculation of ſome profit, as was his profeſſed purpoſe, 
it was even imprudent, | 


OBJECTION VI. — Tus eſtate, ſubject to the reſpondent's 
mother's jointure of C240. a year and without the furniture of the 
manſion houſe, had been valued by Mr. Jackman the ſurveyor of 

the reſpondent at / 45,000. But the appellant bought the 

"eſtate for £ 39,500. with an exoneration from the jointure ex- 
cept in the event of the reſpondent's dying before his mother, 
and with the furniture into the bargain. 


ANSWER. — Tux valuation of Mr. Jackman, who ſur- 
veyed the eſtate for the reſpondent, anſwers itſelf; for it was 
apparently exceſſive. The yearly profits of Cobham manor 
were valued by Mr. Jackman at forty years purchaſe : the reſt 
of the eftate, including near Z 300. a year in buildings, and a 
mill and a ſuppoſed poſſible advance of / 72 : 15. in the rents, 
was valued by him at 7hirty-two years purchaſe ; and heſides this 
' a value was ſet on all the timber of the eſtate. Nor was this 
the whole of the exceſs: for, in order to make out the Zoo. 
a year in buildings, the rental charged the old family manſion 
houſe, in which the reſpondent reſided, with its gardens and 
appurtenances, at the very high rent of £ 200. a year. In this 
' inſtance therefore there ſeems to have been one exceſs mounted 
upon another: for firſt Mr. Jackman charged a feemingly eu- 
travagant rent for the manſion houſe far beyond what could 
reaſonably be expected to be realized, and then ſtill more ex- 


travagantly 


| 
| 
: 
| 
| 
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travagantly valued this imaginary houſe rental at thirty-two 


years purchaſe. Perhaps it would have been a much juſter 
valuation, if the manſion houſe had been taken at £ 109. a 
year and ſixteen years purchaſe. Thus C 4800. would have 


been lopped off from Mr. Jackman's valuation in the ſingle 
*artiele of the manſion houſe : and by this reduction alone the 
price of J 39,500. given by the appellant would become only 


L, 2800. ſhort of the value ſet upon the eſtate by the reſpon- 


dent's own ſurveyor valuing for a ſale. — Beſides it ſhould be 


recollected, that Mr. Jackman, according to his own account, 
was employed to ſurvey ſome time in the year 1776; and 
that he actually made his valuation in the beginning of the 


year 1777. This leads to a diſcovery, which ſhews, that, the 
difference of the price of the ſtocks being conſidered, the price 
given by the appellant ſcarce fell ſhort of even Mr. Jackman's 


exceſſive valuation. In the firſt month of the year 1777, when 


Mr. Jackman valued, the three per cents were at eighty, and in 
the three following months of the ſame year they were from 


eighty to ſeventy-eight. But in January 1778, when the appel- 
lant purchaſed the reſpondent's Surry eſtate, the three per cents 


were only at /eventy-fwo, and within three months afterwards 
had gradually ſunk to þxty-one. If then the price of ſtocks at 
the end of three months from the time of Mr. Jackman's va- 


luation and from the time of the appellant's purchaſe is taken, 
the ſtocks will appear to have been ſeventeen per cent lower 


.when the appellant purchaſed, than when Mr. Jackman valued; 
and according to this difference, if the price of land be taken 
-from the ſame level, the appellant's price exceeded Mr. Jack- 


man's valuation. But if the price of ſtocks is taken at the 


very times when Mr. Jackman valued and the appellant pur- 


chaſed, even then the ſtocks were eight per cent lower at the 


latter time ; and-conſequently, according to the ſame mode of 
reaſoning Gor the funds to land, tae price, at which the appel- 
lant. purchaſed, will fall ſhort of the price at which the reſpon- 


dent's own ſurveyor valued! for a fale only about a fifteenth. — 


At all events alſo, and on a conſideration of the caſe in a way 
the 


* A 
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the moſt unfavorable for the appellant poſſible to be mentioned, 
that is, without reference either to the exceſſiveneſs of Mr. 
Jackſon's valuation, or to the fall in the ſtocks between that va- 
luation and the appellant's purchaſing, the latter, profeſſing to 
buy to ſell again on a ſpeculation of profit, only bought at a 
price about a ſeventh le than the valuation of the ſeller's own 
ſurveyor, valuing with a view to a fale, and conſequently called 


upon not to err by undervaluing. 


OBJECTION VII. — Tur appellant, two months after buy- 
ing the eſtate of the reſpondent, ſold it for a much greater price 


to the late Mr. Thomas Page. 


ANSWER. — Tris fact, as has been already obſerved, was 
the cauſe of the preſent ſuit; the bewitching temptation by 
which it was generated. But if the purchaſe made by the ap- 
pellant was fair, it cannot be juſtly impeached by his good for- 
rune in ſelling the eſtate afterwards to advantage. It would be 
a ſtrange rule to lay down, that, becauſe a purchaſor ſoon after 
his buying was lucky enough to ſell again at a large profit, 
therefore his purchaſe ſhall be deemed unfair, and as ſuch be 
ſet aſide to the loſs both of his profit and character. If there 
was ſuch a rule, to buy or to ſel] would be to endanger reputa- 
tion, as well as to make gain almoſt impoſſible. If, indeed, 
the appellant had known gf a perſon who would give a greater 
price for the eftate than himſelf offered, it might have been 
material againſt him ; becauſe, having previouſly conſented to 
become a truſtee, it would have been highly unbecoming to 
have concealed ſo important a fact from his cui que truſt tlie 
reſpondent. But the imputation in the reſpondent's bill to this 
effect turns out to be wholly groundleſs. That at the time the 
appellant contracted to purchaſe, he neither was in treaty with 
nor knew any perſon, who would buy the eſtate, is poſitively 
ſworn in his anſwer. And in this repreſentation, he is not only 


not diſcredited or in the leaſt contradicted, but is confirmed by 
the 
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the beſt evidence poſſible in ſuch a caſe for diſproof of a nega- 
tive ; for Mr. Thomas Page, the ſon of the late Mr. Thomas 
Page to whom the appellant fold the eſtate at the advanced 
price of a fifth more than he gave for it, proves, that his father 
the late Mr. Thomas Page did not begin to treat with the ap- 
pellant for even a part of the eſtate till at leaſt ſix weeks, and 
not for the whole till at leaſt two months, after the appellant's 
having contracted to buy it. — Beſides that the appellant met 
with a perſon, who, from local partiality, from want of judg- 
ment, from want of due information, or from whatever cauſes, 
thought fit to give C 50,500. for an eftate at a rack rental 
only about £1 300. a year including a ſuppoſed poſſible increafe 
of rents and about / 300. for buildings and a mill, that is, to 
buy an eſtate ſo deſcribed at forty years purchaſe, and in the 
month of March 1778 when the three per cents were as low 
as ſixty-four, was a chance ſo beyond all probability, that no 
man could fairly reckon upon it. On the other hand there was 
a very probable chance, that the appellant would not meet 
with a purchaſor ready to take the eſtate off his hands at the 
price himſelf gave: becauſe, at the time he bought, the price 
was apparently high ; and there was a proſpect of ſuch a rapid 
decline in the public funds, as would neceſſarily render the 
ſelling of land upon any tolerable terms almoſt impracticable, 
which proſpect was afterwards realized within the year. In 
other words the chance of ſuch a gain was far too remote to be 
conſidered : and even the chance of a moderate gain was too 
remote to have been counted upon by a very prudent perſon. 
The chance of a heavy loſs by the bargain, in conſequence of 
having the eſtate long on his hands and being forced to ſell 
apain at a great diſadvantage, would from the lowering aſpect 
of public affairs on account of the war with America, have 
been, to a very diſcreet and thinking perſon buying to ſell again, 
the only real probability. Indeed the late Mr. Page and his 
family ſeverely experienced, how very raſh a meaſure it was in 
him to give ſo extravagant a price as „ 50,500, for an eſtate, 
the rack rental of which, excluſive of nearly £ 300. a year in 

buildings 
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buildings was barely £1000. a year, when the three per cents 
were as low as ſixty- four: for to the late Mr. Page and his fa- 
mily a very heavy loſs ſoon followed. This fact of a loſs by 
the purchaſe is proved by the evidence of Mr. Thomas Page 
the ſon, who ſwears, that his father immediately after pur- 
chaſing from the appellant, advertiſed the Horſley part of the 
eſtate for ſale, and loſt a conjiderable ſum of money by the fale 
of it. It muſt however be confeſled, that the extent of the 
loſs is imperfectly proved by the appellant's witneſſes. Should 
a farther enquiry into the value be thought proper, the appel- 


lant truſts he ſhall be able to prove in the cleareſt manner, that 


the late Mr. Page had fold off the Horlley part of the eſtate in 


parcels to ſome by auction and to others by private contract for 


L, 18,433 : 5. that the whole remainder of the eſtate, being 
what is called the Cobham part, was actually in November 
1779 conveyed by the appellant to the late Mr. Page as of the 
value only of / 9gooo. in proportion to the valuation of the 
whole eſtate at „ 50,500. that the late Mr. Page kept this 
branch of the eſtate in his hands to his death ; that the late 
Mr. Page by his will dated in March 1781 deviſed his Cobham 
eſtate to two truſtees in fee on a truſt to ſell, with a liberty to 
his ſon Mr. Thomas Page to buy at a fair valuation by a ſur- 
veyor of reputation ; and that the truſtees of this will in June 
1781 ſold and conveyed the whole remainder of the eſtate pur- 
chaſed of the appellant irh the addition of another eftate of the 
late Mr. Page to Mr. Page the ſon for £11,677 : 15 : 6. being 
the price at which the property was valued by a ſurveyor named 
by Mr. Thomas Page the ſon and the truſtees of his father's 
will ; and conſequently, that the eſtate in queſtion, even in- 
cluding another eſtate of ſmall value, was finally fold for above 
L 20,000. leſs than the price at which the late Mr. Page bought 
of the appellant, and for above Z 10,000. leſs than the price at 
which the appellant purchaſed from the reſpondent. But as 
the proofs now ſtand for the appellant, it muſt be confeſſed, 
that the evidence of this loſs of above / 20,000. to the late 
Mr. Page and his family from the purchaſe of the eſtate in 


4 B queſtion 
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queſtion is incomplete and imperfect : for Mr. Bray, who acted 
as ſolicitor for the Page family in the fale, inſtead of proving the 
whole of this part of the appellant's caſe, unfortunately ſtops 
ſhort in his evidence, and only proves to whom the Horſley part 
of the eſtate was fold in parcels by the late Mr. Page, and that 
the prices made together only the ſum of £18,433: 5:0. Had 
this reſpectable witneſs added a few words more to explain, how 
much of the rental was included in the ſales thus ſtated, and for 
how much the whole remainder of the eſtate was ſold after the 
late Mr. Page's death, the evidence for the appellant would have 
been deciſive z and the inference, according to. the principle of 
the reaſoning for the reſpondents, would have been, that the price, 
at which the appellant. bought of the reſpondent, was at leaſt 
£9ooo. too much, inſtead of {1 1,000. 709 little. Nay, according 
to the argument. for the reſpondents, the.appellant ought to pay 
II, ooo. to the reſpondent for buying tao cheap, and at leaſt 
Lao, ooo, to the late Mr. Page's family for ſelling t dear; 
Thus, by operating upon the appellant- after the procruſtean 
faſhion, an apparent gain of about £10,000. which accidentally 
flowed from running a' great riſk, would, as it were magically, 
be melted down into a lofs of about £ 20, ooo. beſides blemiſh 
of character and the coſts of a long and expenſive litigation. 


1 #41 
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 . OBJECTION. VIII. — Ox xv the ſum of £ 500; was allowed 
in the contract of ſale between the reſpondent and the appellant 
for the furniture of the manſion- houſe at Horſley ; and. the fur- 
niture was. worth ene more. 


ANSWER: — THe fack of the furniture's being worth more 
than £500. is aſſumed ; becauſe there was furniture in the 
houſe when the reſpondent came into the - poſſeſſion of it, and 
furniture was afterwards ſent in, the bill- for which not only 
amounted to / 533. but was actually paid. But without 

uarrelling with the concluſiveneſs of this evidence of the value, 
* fact aſſumed ſeems too light and immaterial to require an 
| anſwer. 
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anſwer. It is not pretended, that the appellant knew the value 
of the furniture : and then the imputation only amounts to this, 
namely, that in treating for an eſtate, for which the price given 
was £39,500. the furniture of the manſion- houſe was conſidered 
at the random price of /, 500. without minutely weighing its 
real value. Had the furniture been even thrown into the bar- 
gain without any price in the ſale of ſo large a property, it 
would not have tarniſhed the honor of any man living. 


OBJECTION IX. — Tur appellant, after agreeing to be a 
truſtee for ſale of the reſpondent's Surry eſtate and before treating 
to buy it, ſecretly ſent Mr. Hampton a ſurveyor to examine it; 


and obtained from him a VALUAT10N, but concealed it from the 
reſpondent. 


- ANSWER. — Tn1s imputation makes no part of the numerous 
charges ſpecified againſt the appellant in the reſpondent's bill 


ſo that the appellant has had no opportunity of defending himſelf 


againſt the imputation either in his anſwer or by the examination 
of witneſſes. If therefore it is to be taken as a ground of 
deciſion againſt him, he claims as a juſtice to him, that he ſhould 
be allowed to repel the imputation by counter-evidence. But 
he truſts, that all enquiry in his favor on this head will be un- 
neceſſary: becauſe it is conceived, that the very evidence brought 
to fix the imputation upon him, being cloſely inſpected, tho- 
roughly exculpates him from it. —That the appellant, after 
having agreed to become a truſtee to ſell for purpoſes of the moſt 
preſſing kind, ſhould wiſh to obtain immediately a more com- 
plete ſurvey of it than the one he had received as made by 
Mr. Jackman, and for that purpoſe ſhould ſend a ſurveyor ſuch 
as Hampton, whom by the evidence the appellant appears to 
have before employed in like affairs, was a very natural conduct 
in a perſon who meant to be an active and an efficient perſon in 
the truſt he had accepted. Mr. Jackman's particular was too 
looſe general and ſhort to ſatisfy the mind of a truſtee anxious 


2 to 
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to be thoroughly maſter of the ſubject: for the whole particular 
of an eſtate between twelve and thirteen hundred a year ſcarce 
filled half a ſheet . of paper. — That the appellant's ſending 
Hampton to viſit the eſtate was not meant to be a ſecret, is moſt 
manifeſt from the evidence of Ann Fleming, the very witneſs 
adduced by the reſpondent in proof of the ſecrecy alledged. Ann 
Fleming, who was the houſekeeper to the reſpondent at Horſley, 
and ſeems at leaſt a very anxious witneſs for him, acknowledges, 
that in December 1777 ſhe received a letter from the appellant 
informing her, that a perſon would come to Horſley the manſion- 
bouſe of the reſpondent to look over the eſtate. This letter, the 
contents of which might have been very material to the appellant, 
the witneſs profeſſes to have loſt. However ſhe recollects, that 
the appellant made uſe of the reſpondent's name in giving this 
information. She adds, that Hampton accordingly. came ta 
Horſley the latter end of December 1777, and ſtaid four or five 
days or a week at the reſpondent's houſe, and during that. time 
was employed in looking over the eſtate; and that the 
reſpondent's own bailiff went with Hampton to ſhew him over 
the ground. If ſending Hampton to ſee the eſtate, was meant 
to be a profound ſecret to the reſpondent, this was a ſtrange mode 
of proceeding. FIRs r, the ſecret is promulged to the reſpondent's 
houſekeeper, by previous notice under the appellant's own hand. 
SECONDLY, Hampton is ſecreted from the reſpondent by living 
publicly at the reſpondent's own houſe. THIRDLY, the ſecret is diſ- 
cloſed to the reſpondent's own 4az/;f. Four TH x, the ſecret viſi- 
tation af the eſtate is performed by Hampton's openly going with 
the reſpandent's bailiff over the eſtate, and ſo publiſhing the ſecret 
to all the numerous tenants ofthe reſpondent, or rather to the whole. 
country. Fir THL L, it appears, that about the very time this pro- 
found (ſecret was, according to Ann Fleming's date of the tranſaction, 
carrying on at the reſpondent's houſe at Horſley, he himſelf was in 
the habit of continually reſorting and even ſtaying there : ſeveral 
of his letters, which. are exhibited in the cauſe, being written at 
Horſley in December 1777, particularly one dated the 26th of 
that month, and another the 31ſt: ſo that it was beyond. all 


probability 
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probability the reſpondent ſhould' not be at Horſley, whilſt a 4 
ſecret was going on there upon the idea of his being at London. 
SIXTHLY, the appellant's letter to Ann Fleming is ſufficiently g 
recollected by her, to convey the idea, that the'appellant had fo 
planned the ſecret from the reſpondent, as fo profeſs making even 
bim a party to it; for the witneſs ſays, that the appellant made 
uſe of the reſpendent's name in writing on the ſubject: and thus i 
to add to the other wonders of this ſecret, the appellant, ſo far 
from deſiring Ann Fleming, or any other perſon entruſted with 
this ſuppoſed ſecret, to keep. it from the reſpondent, mentions 
him as authorizing Hampton's going to Horſley, and conſe- 
quently left Ann Fleming his houſekeeper and all others con- 
cerned at full liberty to communicate with the reſpondent on 
the ſubject. SEvENTHLY, it is obſervable, that Ann Fleming, 
from the beginning to the end of her evidence, does not utter 
one word aſſerting, that ſhe eonceived the ſending down 
Hampton either was intended as or in fact kept a ſecret from 
the reſpondent; but at the utmoſt only eontrives ſo to aſſiſt an 
inſinuation to that effect, as not to be reſponſible for the in- 
ſinuation if it failed of ſucceſs. — That Hampton could not value 
the eſtate before its being purchaſed by the appellant, is apparent 
even from this ex parte examination :: becauſe; according to the 
evidence of the reſpondent's own witneſſes, Hampton was not long 
enough at Horſley, to make a valuation, till after the day on which 
it was propoſed by the reſpondent to the appellant to be a pur- 
chaſer; for Hampton's own entries, as proved by his nephew in law 
Thorpe the ſon, fix his firſt viſit to Horſley as commencing on 
the 8th of January 1778 and laſting only to the 17th, whereas 
after the 17th he was employed for :hirty-eight days in ſurveying. 
the eſtate. Thus the very ſurvey, upon: which the valuation 
was to be founded, our. of forty-/rix or forty-ſeven days occupied 
four-fifths of that time ſubſequently to the appellant's having bought 
the eftate. — That. a valuation was in fact made by Hampton at 
any time, is not proved. On the contrary. his own books furnith 
a very. ſtrong preſumption againſt his ever. having made one; 
for he omits to make a charge on that account, which he would: 

0 ſearce. 
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ſcaree have failed doing; if he had undergone the trouble. Nor 
is it ſurpriſing, that the appellant ſhould never call upon 
Hampton for a valuation: becauſe on the 21ſt of March 1778, 
being rather more than two months after the appellant's buying 
the eſtate, he contracted to ſell it to the late Mr. Page; and this 
rendered calling upon Hampton, whoſe charge for time in 
ſurveying reaches to the 1 3th of the ſame month, unneceſſary. 
— Any addition to this exculpation of the appellant from a 
charge, upon Which he has had no opportunity either of anſwering 
himſelf or of examining witneſſes, and againſt which therefore 
his defence. is merely out of the evidence brought againſt bim, might 
perhaps be well diſpenſed with. But it ſeems: fit to be recol- 
lected, that the reſpondents have apparently deelined examining 
a witneſs, who on this, part of the caſe was very fit to be called 
upon. They have examined Thorpe the / who was nephew 
of Hampton; but have omitted to examine Thorpe the father, 
though he was executor to Hampton and beſides of an age more 
likely to enable his giving evidence of Hampton's knowledge 
of the tranſaction, which paſſed when Thorpe the ſon was a 
child, Nay, they have gone the length of giving evidence 
through Thorpe the ſon of Hearſay from his father, who:on the 
face of the ſon's depoſition: appears to be alive. It is alſo a 
circumſtance fit to be known, that, at the hearing before the 
lord chancellor, one of the counſel for the appellant offered to 
give both the lord chancellor and the counſel of the reſpoadent 
a ſight of a copy of the only paper from Hampton the appellant 
recollects having ever receiyed, namely, a particular of the eſtate 
but without a valuation, made out after the appellant's having 
purchaſed it, and when the ſurvey was either finiſhed or nearly 
ſo. This offer was - authoriſed by the appellant, in order that 
not only the court, but the counſel of the reſpondents, might 
ſee, whether the particular, which Hampton made out after 
the completion of his ſurvey, and therefore long after the ap- 
pellant's having agreed to purchaſe the eſtate, was favorable or 
n to the "Ow «t-whith the NO rang 
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OBJECTION X. — Tnz reſpondent, when he agreed to 
ſell his Surry eſtate to the appellant, repoſed a confidence in him 
as to the price ; and the appellant took an undue advantage of that 
confidence. © | | 


ANSWER. — Tunis objection is the principle, upon which 
the decree againſt the appellant is expreſſed to have been made, 
as well in reſpect to the other ſubjects of the cauſe, as in reſpect 
to the real object of it, that is, the appellant's purchaſe. of the 
Surry eſtate. To the other ſubjects this principle, it is appre- 
hended, will be found to be foreign and irreleyant.. But even 
as to this main ſubject of the cauſe, the appellant is adviſed and 
firmly. truſts, that this objeCtion of confidence and. abuſe of con- 
fidence is wholly deſtitute of facts to warrant. any part of ſuch 
inference.” The appellant denies, either that there exiſted any 
ſuch eonfidence,' or that exiſting it was abuſed, — To prove that 
fuch a confidence exiſted, there is not. a ſyllable of expreſs: evi- 
dence; and all the circumſtances are againſt implying it. For 
the purpoſe of ſelling the eſtate to 6THERs there was a con- 
fidence between the reſpondent and the appellant from the time 
the latter conſented to be a truſtee for: the ſale. But, for the 
purpoſe of a ſale as from the reſpondent to the appellant HI x- 
SELF,. there never was ſo much as the aſpect of confidence. 
From the moment the reſpondent propoſed it to the appellant to 
become a purchaſer, all confidenee vaniſſied: they were at 
arm's length: they were not in confidenee, but in a market : 
they were no longer ceſtuique truſt and truſtee: they were ſeller 
and buyer; and each was to be the guardian of his own intereſts. 
This change was ſelf- evident; and to have formally proclaimed 
it to each other, would have been an idle and unnatnral cere- 
mony. The conduct alſo of each party proved, how well 
both underſtood their reſpective ſituations. Both argued on the 
value of the eſtate ſtrenuouſſy; the reſpondent to advance it 
extravagantly, the appellant: to reduce it within due bounds. 

2 80 
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So far as there was a difference, the appellant ſeems to have 
been moſt moderate in attending to his own advantage : for, 
though he ingenuouſly.ayowed, that if he bought it would be 
on a ſpeculation of profit and to ſell again; yet he calculated 
the value of the 2 5 ſo highly, and ſo far beyond what the 
Page family afterwards found it to be, that, whilſt he was 
avowedly ſpeaking as a buyer, he reaſoned almoſt with the 
latitude of a ſeller. — As to abuſe of. confidence, if confidence 
could be proved to have exiſted, there is not a color for the 
Imputation ; becauſe, as has been already at large explained, 
the price the appellant agreed to give for the eſtate, according 
to all the ordinary rules of calculation, according to all reaſonable 
probabilities, was high, even though the public funds, had not 
been ſo very low, and there had not been a threatening proſpect 
of a far greater depreſſion; or, to expreſs it more juſtly, the 
price was imprudent. The difference in the price of ſtocks con- 
ſidered between the time when Jackman's valuation was made 
and the time when the appellant agreed to buy, the. Price, as is 
before ſhewn, was ſcarce leſs than the exceſſive valuation of the 
reſpondent's own ſurveyor employed with a view to a fale : nay, 


according to one view of the caſe in that reſpect, was even 
beyond that valuation. 5 


i Dag 3: te del u 
A nan h 23:1; hi 
OBJECTION XI. — Txoveon none of the tranſactions ſingly 
may be ſufficient , to warrant the decree declaring: the appellant 
in the ſale to the late Mr. Page a truſtee for the benefit of the 
reſpondent; yet all of them being taken together are, as being 
parts of one ſettled plan to obtain the eſtate at a great under- 
price. — NON PROSUNT SINGULA 5 JUNCTA JUVANT. 

N | 
| ANSWER. — This doctrine of accumulation, never appli- 
cable in judicature without danger of deluſion and injuſtice; 
cannot be properly applied to the preſent caſe. — Being allowed 
to take place, it ſhould only be, where the caſe depends on cir- 
cumſtances, which one and all conſpire to the ſame end and 


cannot 
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cannot be otherwiſe accounted for, and which almoſt neceſſarily 
and irreſiſtably compel the court to infer fraud. But the preſent 
caſe is not within that deſcription, Every tranſaction is ſeparate 
and diſtinct. When the firſt annuity tranſaction paſſed between 
the reſpondent and the appellant, how could the latter know, 
that two or three months after he ſhould be applied to by the 
former in an emergency of great perſonal diſtreſs to lend £ 3oco. 
on mortgage? When this loan was conſented to, and a mort. 
gage for that ſum executed to the appellant, how could he know, 
that he ſhould ſoon afterwards be requeſted by the reſpondent 
to be one of the truſtees for ſale of the Surry eſtate to pay debts ? 
When the appellant acquieſced in this requeſt, and alſo agreed 
to convert the two annuities the reſpondent had recently ſold 
to the late Mr. Dawes and the appellant into a mortgage debt, 
how could the appellant foreſee, that at the very meeting, which 
was appointed for execution of the deeds for effectuating that 
purpoſe and for making him a truſtee to ſell, the reſpondent 
would propoſe to the appellant, that the plan of a truſt for ſale 
ſhould be relinquiſhed, and that the appellant ſhould himſelf be 
the purchaſer? When the appellant agreed to give an ap- 
parently high price for the eſtate, how could he know, that the 
late Mr. Page, who did not till about two months afterwards 
think of buying even a part of the eſtate, would at the peril of 
ruining his fortune purchaſe the whole for a fifth more than 
the appellant had bought it of the ceſpondent? Farther when 
the appellant obtained a conveyance from the reſpondent in 
execution of the contract of ſale between them, how could the 
appellant foreſee, that above a year afterwards he ſhould be 
urged by the reſpondent once more to engage in an annuity 
tranſaction with him? To combine facts ſo neceſlarily diſtinct 
both in point of time as well as otherwiſe, and to incorporate 
them into a ſyſtem, is to change the nature of things; is to com- 
mute diviſion into connection; is to make the appellant a 
prophet for the ſake of ſupplying means of expence to the 


reſpondent ; is to transfer the profit, earned at the perilous riſk 
4 C of 
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of the appellant, to the account of the reſpondent, who ran no 
riſk at all. —Even alſo though fo forced and unjuſt an accu- 
mulation of matter ſhould be allowed, if only one exception is 
made, that is, the exception of the ſuppoſition that the appellant 
knew that the late Mr. Page would give a far greater price for 
the eſtate (which exception from the direct uncontradicted and 
irreſiſtible evidence in favor of it cannot be denied) ſtill it would 
remain to prove, that the purpoſe aimed at could be accom- 
pliſhed : for, with the benefit of this fingle exception, aided by 
the fact, that the appellant bought the eitate of the reſpondent 
at an adequate and fair price, it puts an end to all arguments 
againſt the purchaſe, and renders it invulnerable even to this 
argument of forced accumulation. — Thus whether the tran- 
factions between the reſpondent and the appellant are conſidered 
ſeparately, as it is conceived they ought to be ; or whether they 
are confidered conjundtly, as is moſt convenient to the reſpond- 
ent; the reſult becomes the ſame, and the * has an 
equal title to victory over his antagoniſt. 


Tux reſult, then, from a conſideration of the objections 
againſt the fairneſs of the fale in queſtion, is, that the caſe of the 
appellant becomes more ſtrikingly clear in his favor than before- 
— Till-thofe objections to the fale to the appellant were put to 
the teſt, there was the ſbew of an armament of imputations 
againſt the appellant to contend with. — But if this review of 
the caſe thus attempted to be made for the reſpondent approaches 
to a juſt picture, the prejudices inſpired by thoſe imputations 
whilſt unanſwered will vaniſh ; and ſo the fale in queſtion wilt 
appear without the leaſt cloud to obſcure. or. ſully the fairneſs 
of its _ 


HI. 
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III. 


THE remaining ſubjects of the preſent cauſe are, — the 
annuity of £350. for the reſpondent's life ſold by him to the 
appellant in June 1779 ; —and the account between them as to 
all monies paid and received ſince their firſt connection, par- 
ticularly the account of the appellant's application of the 
£28,403. remainder of the purchaſe money left in his hands to 
pay various judgment and -other debts of the reſpondent. 


Bur no very long diſcuſſion will be requiſite on either of 
theſe two remaining ſubjects of the preſent cauſe. 


Wiru reſpect to this laſt-mentioned annuity, it appears 
from the ſtatement of the tranſaction in the preceding caſe of 
the appellant, that he conſented to buy the annuity in conſe- 
quence of very great importunity from the reſpondent ; that to 
accommodate him the appellant was under the neceſſity of 
borrowing the greateſt part of the purchaſe money ; and that 
the price of the annuity was ſix years purchaſe, which, as has been 
already mentioned in the conſideration of the former annuity 
tranſaction between the reſpondent and the appellant, is and 
long has been a common market price of annuities for the 
life of the grantee. It is fit alſo to be recollected, how very 
low the public funds were at the time of this laſt annuity tranſ- 
action: the three per cents in June 1779 being ſunk to Axt. 
Nor ſhould it be paſſed over, what great diſadvantage has 
hitherto attended the appellant from this annuity. At the time 
of the commencement of the preſent ſuit, though two years 
ſubſequent to the fale of this annuity to the appellant, he had 
not received ſo much as one ſhilling. Even at the preſent 
moment there is an arrear of nearly nine years; for the only 
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payment ever made by the reſpondent to the appellant on ac- 
count of this annuity of £350. was a ſum of £400. paid in 
March 1782, ſoon after the repulſe the reſpondent met with 
from the preſent lord chancellor, when his lordſhip refuſed the 
reſpondent's motion for an injunction after argument of the 
merits ; fo that there is now due to the appellant on this 
annuity about £3000.  Hitherto therefore at leaſt the an- 
nuity has not been a very cheap bargain to the appellant, 
who, excluſively of the fingle payment before mentioned, has 
for almoſt eleven years been kept out of poſſeſſion both of 
the annuity and of the £2100. which he paid as the price of it. 
What alſo aggravates the hardſhip to the appellant from the 
reſciſſion of the annuity by the decree complained of is, that 
the reſpondent never experienced the leaſt harſhneſs from the 
appellant on account of the arrears of this annuity, but on the 
contrary, before commencement of the preſent ſuit, was told 
he might conſult his own convenience in paying it. And from his 
purchaſe of the annuity to the commencement ef the preſent 
ſuit the appellant conceives, that it could not be a ſecret to 
the reſpondent how ready the appellant ever was to have ter- 
minated the annuity for the reſpondent's accommodation by re- 
ceiving back the purchaſe money on the ſhorteſt notice, 
and therefore how entirely it is the reſpondent's own fault that 
the annuity did not ceaſe almoſt as ſoon as it commenced. Nor 
is there any real ground for imputing it as an unfairneſs to the 
appellant in this laſt annuity tranſaction, that he did not at the 
time adjuſt the £617 : 13. balance of the £28,403. remainder 
of the purchaſe money for the Surry eſtate : becauſe doubts 
and objections had ariſen as to the title and otherwiſe in reſpect 
to ſome ſmall parts of that eſtate. Thns having reaſon to 
think, that the balance of £617 : 13. might not prove more 
than ſufficient to indemnify him, he thought it juſtifiable to 
retain ſuch balance for the preſent : the propriety of which pre- 
caution has been amply evinced by the ſubſequent event; for, 
if this was the proper time, he could prove from the records 


of chancery, that he has been recently compelled to allow a 
deduction 
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deduction of above £1500. from the price he ſold at to the 
late Mr. Page for deficiencies in the rental, upon the faith of 
which the appellant purchaſed from the reſpondent. All that 
is farther thought neceſſary to be obſerved concerning this an- 
nuity is, that this branch of the caſe more particularly ſtood, 
as it is apprehended, preciſely on the ſame footing when the 
preſent lord chancellor denied the injunction to the reſpondent 
on the merits, as at the time the decree at the rolls reſcinding 
it was made : and that from the manner, in which the lord 
chancellor expreſſed himſelf, when on the appeal to him the 
counſel had finiſhed their argument, it ſeemed as if his lord- 
ſhip thought, that a reſciſſion of this laſt annuity before knowing 
the reſult of the accounts directed by the decree at the rolls 


would be at leaſt premature. 


As to the matter of the account between the appellant and 


the reſpondent ſince their firſt connection, the appellant is and 


always has been ready to have ſuch account ſtrictly inveſtigated - 


To the execution of that part of the decree appealed from, fo 


far as is conſiſtent with not condemning the annuities at- - 
tacked by the bill and with not diſturbing his rights under the 
fale of the Surry eſtate to him, the appellant has no objection. 


But it was not neceſſary on the part of the reſpondent to in- 


ſtitute a ſuit for ſuch a purpoſe. The material ſubject of ac- 


count between the reſpondent and appellant is. the. application 


of the £28,403. remainder of the purchaſe money for the Surry 


eſtate, left in the appellant's hands at five per cent intereſt to 


diſcharge various annuity and other debts of the reſpondent. 


Of the application of this ſum the appellant firſt ſent an ac- 


count to the reſpondent as early as October 1778, that is, 


within half a year after conveyance of his Surry eſtate to the 


appellant; and in this account he charged himſelf with five per 
cent for every day any part of the purchaſe money left in his 


trands was unapplied ; ſo that the reſpondent gained above £700. 
by not adopting the plan of having the money at a banker's. 


The balance in favor of the reſpondent upon this. firſt account 
was 


— 
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was the ſum of {773 :-18 : 9. which he immediately drew for 
upon the appellant, and which the .latter paid at the end of 
the ſame month in which he ſent in the account. But this 
firſt account included two ſums for the redemption of two of 
the reſpondent's annuities not as actuull paid, but as ſums To 
BE PAID: and it ſo happened, that afterwards the appellant 
redeemed the two annuities for leſs than the ſums he had cal- 
culated upon in his irt account. Therefere in May 1781, 
when he ſent in his ec account to the reſpondent, he was 
credited with a farther balance of £617 : 13. But this /econd 
account differed from the firſt in no other reſpect than ſome 
farther ſmall payments and the calculation of ſubſequent intereſt, 
However the appellant did not offer to pay ſuch laſt- mentioned 
balance, but retained it in his hands, as well to indemnify him- 
ſelf againſt the objections of the Page family for defect of title 
and other objections in reſpe& to a part of the Surry eſtate, as 
an account of the annuity of V; 50. he had purchaſed of the 
reſpondent .in 1779, on which there was then due an arrear of 
nearly two years. Till the commencement of the preſent 
ſuit, which was not till nearly three years after delivery of the 
appellant's firſt account, not the leaſt objection was made to 
it. on the paxt of the reſpondent. On the contrary in June 1779, 
when the laſt annuity tranſaction took place, he ſigned an allow- 
ance of the account ſent to him in October 1778. It being 
alſo intended, that the vouchers ſhould have been delivered up 
to him, the allowance was ſo expreſſed. But after having 
ſigned the allowance, it appeared, that the reſpondent was not 
prepared with the paper containing the appellant's accountable 
receipt for the £28,403. remainder of the purchaſe money and 
the charge of it upon the Surry eſtate, and therefore the actual 
delivery of the vouchers was poſtponed till the reſpondent 
ſhould produce and deliver up that paper. Had the reſpondent 
or thoſe acting for him at any time deſired to have an inveſti- 
gation of the correctneſs of the appellant's accounts, or pointed 
out any real or ſuppoſed error, it would have given him the 
opportunity of explanation; and if errors had been diſcovered, 
he 
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he might have corrected them. But it was not thought pro- 
per to treat him with ſo much candor. Inſtead of it, his ac- 
count is firlt quarrelled with in a court of juſtice ;. and in 
conſequence of jt he is now called upon to prove the truth of 
his account at the diſtance of above ten years ſince the firſt 
delivery of it. However, great as the diſadvantage to him from 
having to juſtify. the items of his account at ſo great a diſtance 
of time may be, the appellant has every reaſon to preſs a ſettle- 
ment of accounts between. him and the reſpondent ;. for. unleſs 
that part of the decree, which takes from him the benefit of 
his purchaſe of the reſpondent's. Surry eſtate ſhall be affirmed, 
the appellant has every reaſon to expect, that there will be at. 
all events a balance of ſeveral. thouſand pounds in his favor. 


SUCH is the nature of the ſeveral ſubjects of controverſy in 
the. preſent. cauſe; and upon the whole of this examination 
of them the appellant. confidently inſiſts, — that the decree he 
complains of, ſo far as the account it directs. of the monies 
paid or received between him and the reſpondent can be taken 
without condemning the annuities in queſtion and the ſale of 
the Surry. eſtate to the appellant, will be found to be through. - 
out erroneous : — that againſt the two ſhort-lived annuities fold 
to the appellant and the late Mr. Dawes, the reſpondent neither 
deſerves nor wants relief, but ought to be. conſidered as intro- 
ducing that ſtale and long expired tranſaction as a feint to aſſiſt 
the inſpiration. of prejudices. on the real object of the cauſe ; 
— that on the laſt annuity tranſaction between the reſpondent 
and the appellant there being no real ground for impeaching it, . 
this ſubject alſo ſeems mixed in the cauſe with almoſt the ſame 
view of influencing the deciſion of the real point. by preju- 
dices ; — that much irrelevant matter has been forced into the 

caule. 
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cauſe for the like purpoſe : — that various wholly unfounded 
imputations have ' been thrown upon .the appellant by the bill 
of the reſpondent, and more particularly the imputation of the 
appellant's dealing with the reſpondent whilſt an infant, and of 
the appellant's knowing when he bought the reſpondent's 
. Surry eſtate for £39,500. that the late Mr. Page would give 
a far higher price for it: — that the real ſubje& of purſuit in 
the cauſe is the advanced price at which the appellant after 
buying the reſpondent's Surry eſtate was ſo fortunate to ſell 
it to the late Mr. Page: — that the price, at which the appel- 
lant bought-the reſpondent's Surry eſtate was on the face of the 
particular made out by his own ſurveyor for a ſale, at leaſt high, 
and on making due allowance for the low price of the public 
funds at the time and the proſpe& of a much greater fall was 
even imprudent : — that the value ſet upon the eſtate by the 
reſpondent's on ſurveyor was exceflive : — that yet, the great 
linking of the public funds between the time when the reſpon- 
dent's "ſarveyor valued the eftate and the time when the appel- 
lant bought it being confidered, the price, at which the latter 
purchaſed, was ſcarce leſs than the valuation of the reſpon- 
dent's-own ſurveyor appreciating-the eſtate with a view to a 
ſale, and according to one way of treating this point was even 
greater: — that ſo great a price, as the appellant bought at, 
could ſcarce have been expected from any very prudent purcha- 
ſor, much leſs from one profeſſing to buy on the ſpeculation of 
ſelling again, and conſequently of making ſome profit: — that, 
though the appellant has had no opportunity of defending him- 
ſelf, either by his anſwer or by witneſſes, againſt the imputation 
of ſecretly ſending his own ſurveyor to ſee the eſtate and of con- 
.cealing the valuation pretended to have been made by him from 
the reſpondent; yet the appellant has been able to overthrow 
ſuch imputation, the very witneſſes brought to ſuſtain it diſ- 
proving both the /ecre/y and that a valuation was made: — that 
the appellant loſt the character of truſtee for ſale of the 
eſtate when the treaty was opened for his being a purchaſor, 


and conſequently in the fale there was 'no confidence berween 
the 
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the appellant and the reſpondent : — that if there had been con- 
fidence in this reſpect, there was no abuſe of it; becauſe the 
price given was at leaſt fully adequate : — that it is a ſtrong 
additional argument againſt permitting the reſpondent to re- 
ſeind the ſale, that he not only acquieſced in it for three years 
and a half, but during that time affirmed it ſeveral times over 
by a ſucceſſion of ſolemn and deliberate acts: — that the ad- 
vance of price in the fale to Mr. Page aftords no juſt argument 
for conſidering the price at which the appellant bought as in- 
adequate: — and that, if the advance of price could be juſtly 
relied upon as an argument, it would be repelled by the evi- 
defice already given of the loſs to the late Mr. Page and his 
family from purchaſing at ſo raſh a price, and might be re- 
pelled by actually proving the loſs to have exceeded more than 
twice the apparent gain to the appellant :—and farther, that if, 
notwithſtanding this aggregate of defences to ſhield the appel- 
lant, the fale to him ſhould at laſt be cut down, his caſe will 
be a precedent for unſettling the faireſt moſt folemn and moſt 
confirmed contracts, and being proclaimed will be enough to 
alarm and confound mankind in their moſt ordinary and moſt 


neceflary dealings. 


THEREFORE it is humbly ſubmitted on the part of the ap- 
pellant, that even upon a view the moſt favorable to the reſpon- 
dents, and upon the footing of ſome conceſſions to them which 
the appellant conceives he is bound not to make, the preſent caſe 
turns out to be preciſely according to the preſent lord chancel- 
lor's firſt and original, if not his ſecond and more confirmed, 
though moſt unhappily for the appellant not his lordſhip's 
final impreſſion of it : that is, after trying every poſlible head 
of argument againſt the appellant, ** the whole caſe begins and 
“ ends with the circumſtance of the advance of the price, — 
the whole impeachment of the ſale depends on the difference 
of price; — and it does not appear, that a higher price 


* could have been produced in the common courſe of buſineſs 
4 of fales of eſtates.” 
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To conclude, — the counſel of the appellant are fo ſtrongly 
impreſſed with the juſtice of his caſe, that they preſume to ap- 
proach your lordſhips, with the hope, not only that your lordſhips 
will reverſe the decree the appellant complains of as erroneous, 
but that in ſo doing your lordſhips will even have the concur. 
rence of thoſe from whom the decree has proceeded. — It is 
the infirmity of inferior minds to be ſeldom able to retract error. 
— But ſuperior minds, from their generous expanſion, are proud 
to retreat from error, and rejoice in the opportunity of correct- 
ing it. 


APPENDIX. 


APP E ND IX. 


No. I. 


© A8 KE. 
HOUSE OF LORDS OF IRELAND. 


The Hon. SIMON BUTLER and Mr. OLIVER BOND appeared at 
the Bar in purſuance of their Summonſes. 


ORD MOUNTJ]OY propoſed, that the following paper, which he 

had read on the night preceding, and which had the names of the 

perſons at the Bar prefixed to it, ſhould be ſubmitted to their inſpection. 
« 24th FEBRUARY, 1793: 

« UNITED IRISHMEN OF DUBLIN. 


* 
« Hon. S1MoN BuTLER, Chairman.— OLIVER Box p, Secretary. 


« WIEN a Committee of Secreſy was hrſt appointed by the Houſe: of 
« Lords to inquire into the cauſes of the riſings in certain counties in 


« this kingdom; although this Society well foreſaw. the danger of abuſe 
« to which ſuch an inſtitution was ſubjcct, yet it was reſtrained from ex- 


A. « preſſing 
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ec preſſing that opinion, by the utility of the profeſſed object, and by the 
ce hope, that the preſence and advice of the two firſt —— officers of 
« this country would prevent that Committee from doing thoſe illegal 
ce. acts, which leſs informed men might in ſuch a ſituation commit. a 

« But ſince it has thought fit to change itſelf from a Committee to 
« inquire into the riſings in certain counties of this kingdom, into an 
« Inquiſition to ſcrutinize the private principles and ſecret thoughts of 
« individuals, ſince it has not confined itſelf to fimple enquiries and vo- 
ce luntary informations, but has afſumed the right and exercifed the 
© power, of compelling attendance, and enforcing anſwers upon oath to 
„ perional interrogatories tending to criminate the party examined; 
e ſince its reſearches are not confined to the profeſſed purpoſes of its 
« inſtitution, but directed principally to the diſcovery of evidence in 
c ſupport of proſecutions heretofore commenced and utterly unconnected 
« with the cauſe of the tumults it was appointed to inveſtigate; ſince in 
« its proceedings it has violated well-aſcertained principles of Jaw, this 
ee Society feels itſelf compelled to warn the public mind and point the 
< public attention to the following obſervations : 

« That the Houſe of Lords can act only in a legiſlative or judicial 
e capacity. DN 

« That in its legiſlative capacity it has no authority to adminiſter an 
* oath. 

That in its judicial capacity it has a right to adminiſter an oath, but 
« that capacity extends only to error and appeal, except in caſes of im- 
«© peachment and trial of a peer, in which alone the Houſe of Lords 
< exerciſes an original juriſdiction, x | 

« That the Houſe of Lords as a Court has no right to a& by delega- 
« tion. 

e That the Committee of Secreſy poſſeſſes no authority but what it 
« derives by delegation from the Houſe of Lords. 

« That as the Houſe of Lords does not poſſeſs any juriſdiction in the 
« ſubject matter referred to the Committee, and as even if it did, it 
© could not delegate the ſame, it neceſſarily follows, that the Committee 
* has not judicial authority and cannot adminiſter an oath. 

« That even if the Committee of Secreſy acted as a Court, its pro- 
« ceedings ought not to be ſecret. | 

« That no Court has a right to exhibit perſonal interrogatories upon 
< oath, the anſwers to which may criminate the party examined, except 
« at the deſire of the party, and with a view to purge him from a 
«« contempt. ; 12 

« That it was the principal vice of the Courts of High Commiſſion 
« and Star Chamber to examine upon 5 interrogatories, to convict 
< the party examined; and that thoſe Courts were aboliſhed, becauſe 


their proceedings were illegal, unconſtitutional and oppreſſive.” 


This 
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This paper was accordingly delivered into the hands of Mr. Butler by 
the Gentleman Uſher. After he had ſeen it he was aſked by Lord Mount- 


Joy, if that paper bearing his name was printed by his direction or 
authority. 

Mr. Butler faid, that the paper contained a Declaration of the Society 
of United Iriſhmen of the City of Dublin, and bore date the 24th of 
February 1793: that he preſided at the meeting: that as Chairman, he 
put the queſtion on the ſeveral paragraphs according as they were handed 
to him by the Committee which had been appointed to prepare them: 
that he was then and is ſtill ſatisfied that every paragraph of that Decla- 
ration was agreeable to law and the principles of the Conſtitution. 

Lord Mountjoy ſaid, that Mr. Butler hath not yet anſwered whether 
he authorized the publication. 

Mr. Butler replied that he meant to give the fulleſt information on the 
ſubject ; he did authorize the publication, he authorized it in common 
with every individual of the Society. | 

Mr. Bond was then interrogated. He was aſked whether he had ſigned 
the paper. He replied, that neither he nor Mr. Butler had ſigned the paper. 
The Reſolutions of the Society are referred to the Committee of Corre- 
ſpondence for publication, the Committee cauſe the names of the Chair- 
man.and Secretary to be prefixed to every publication, That as Secre-- 
tary he-delivered this Declaration to the Committee of Correſpondence.. 
And on being aſked by Lord Clonmell whether he delivered it to the 
Committee for the purpoſe of publication, and whether he thereby au- 
thorized the publication, he replied in the affirmative, 

Lord Chancellor then aſked Mr. Butler whether he had any thing fur- 
ther to add, Mr. Butler ſaid, that he attended to anſwer queſtions ; that 

if = Lordſhip had any. queſtions to aſk, he (Mr. Butler) was ready to 
anſwer. 

Mr. Butler and Mr; Bond were ordered to withdraw, but not to leave 
the Houſe. 

They were ſhortly afterwards: again ordered to the Bar, and the follow- 
ing Reſolutions agreed to by the Houſe in their abſence having been 
read, viz, 

« That the ſaid paper was a falſe ſcandalous and ſeditious hbel; a 
« high breach of the privileges. of this Houſe, tending to diſturb the 
public peace, and queſtioning the authority of. this High Court of 
« Parhament: | 

« That Simon Butler and Oliver Bond having confeſſed that they had 
« authorized the ſame to be printed, ſhould be taken into cuſtody,” 

They were committed to the cuſtody of the Gentleman Uſher, and 
ordered to withdraw in ſuch cuſtody. 

In ſome time afterwards they were brought to the Bar in cuſtody of 
the Gentleman Uſher, us | | 
The Lord Chancellor, after reciting the foregoing Reſolution, ſpoke to 


the following purport: * Simon Butler and Oliver Bond, you were 
4 2 64 called 
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ec called to the Bar to anſwer for a libel on this High Court of Parlia- 
ec ment. — Vou have confeſſed, that ſuch libel, which for its prefumption, 
« jgnorance, and miſchievous tendency is unprecedented, was printed 
te by your authority. Vou, Simon Butler, cannot plead ignorance in 
ce extenuation; your noble birth, your education, the honourable pro- 
« feſſion to which you belong, his Majeſty's gown which you wear, 


-_” 


« and to which you now ſtand a diſgrace, gave yon the advantages 


c of knowledge, and are ſtrong circumſtances of aggravation of your 


« guilt, It remains for me to pronounce the judgment of the Houſe, 


* which is, that you Simon Butler and Oliver Bond be impriſoned fix 
« months in the gaol of Newgate ; that each of yon 8 fine to the 
e King of 50ol. and that you are not to be diſcharged from your con- 
ſinement till ſuch fine be paid.“ 5 


They were taken from the Bar, and in a ſhort time after conveyed in 
a coach to Newgate, under the eſcort of fifty or ſixty ſoldiers and direc- 
tions of Alderman Warren. 


'C 


La) 


The following is a copy of the committal: 
Die Veneris 1e Martil, 1793. 


Whereas it hath been this day ordered by the Lords Spiritual and 
"Temporal in Parliament aſſembled, that the Hon. Simon Butler and 
Oliver Bond ſhould be committed priſoners to the gaol of Newgate for 
fix months, and that they do each pay a fine of $ool. to the King, and 
that the ſaid Simon Butler and Oliver Bond be impriſoned until the faid 
fines be paid reſpectively, for a groſs contempt and an high breach of the 

rivileges of this Houſe : you are therefore to receive the bodies of the 
faid Simon Butler and Oliver Bond, and keep them in ſafe cuſtody 
for the ſpace of ſix months, and until they and each of them do pay the 
faid fines of gool. reſpectively to his Majeſty for the ſaid contempt and 
breach of privilege.. And this ſhall be your ſufficient warrant in that 


behalt. 
W. WATTS GAR, 


EDWARD GaYER, (Cer. Parkamentar. 


To the Keeper of bis Majeſty's 
Gaol of Newgate, 


The following Quenes are ſubmitted to the confideration of Counſel : 


iſt. Is the impriſonment or fine warranted by the Law or Conſtitu- 
tion, and are Meſſrs. Butler and Bond entitled to be diſcharged on 
Habeas Corpus ſitting the Houſe of Lords by any and what juriſdiction? 
ad. Are 
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2d. Are Meſlts. Butler and Bond intitled to be diſcharged on a 
Habeas Corpus by any and what juriſdiction after the prorogation of Par- 
* though the ſix months ſhould not be then expired or the fines 
paid ? | 

3d. Are there any and what modes in which the legality of the impri- 
ſonment or fine can be brought forward to receive a judicial deciſion 


4th. Does the impriſonment commence on the day of the date of the 
order, (which date it is to be obſerved is in Latin) or on the firſt day of 
the ſeſſion; and are the months to be conſidered lunar or kalendar ? 


ook ou the Houſe of Lords in its legiſlative capacity duly adminiſter 
an oat | 

Can an indictment for perjury be maintained upon an oath adminiſtered 
by the Houſe in that capacity? 


Counſel will pleaſe to aſſign the reaſons and authorities upon which he 
grounds his opinion. 


No. II. 


STATE of the Caſe relative to the Manor of Villiers in Ire- 
land, on the Ejectment in the King's-Bench there, by John 
Padmore Gentleman, on ſeven ſeveral Demiſes of James 
the preſent Duke of Chandos and others, plaintiff, againſt 
Tames Stevens Richard Warburton Carden and George 
Deſpard, ſurviving defendants ; extracted and digeſted from 
a DRAFT of the ſpecial verdict, 


EFORE 1693 Anna Maria Counteſs of Shrewſbury, being ſeiſed Before 1693 
of the manor of Villiers, in the barony of Upper Oſſory in Queen's Saua, Maris 


County Ireland, being the eſtate for which the ejectment is brought, Shrewſbury 
married George Rodney Brydges Eſquire. being ſciſed of 


the manor of 


Villiers in Queen's County Ireland, marries George Rodney Brydges Eſquire, 


The Counteſs and her faid huſband, by indenture of leaſe dated 10th 20. Jan. 1693, 


January 1693, demiſed the premiſes to Owen Carroll for 31 years from Ceunteh ef 


1ſt May 1694 at the yearly rent of £600. for the firſt ten years, £7 50. — 5 


for the ſecond ten years, and (800. for the remaining eleven years. of. - Þ may 


Rodney Brydges to Owen Carroll for zi years, 
Under 
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Under this demiſe Carroll entered and became poſſeſſed. 
Mr. George Rodney Brydges had iſſue by the Counteſs a ſon by name 


George. 
it July,1705, On 1ſt July 1705 the Counteſs died leaving the ſaid George her ſon 
Counteſs, and heir; in conſequence of which Mr. George Rodney Brydges became 


Efocire? Ker tenant by the curteſy, and the fee became veſted in his fon George by 
fon and heir. deſcent from the Counteſs his mother. 


16. July, 110 The father and ſon being fo ſeiſed by indenture 16th July 1705 de- 


* 


— tus miſed to ſaid Carroll for 11 years from the expiration of the former term 


to Carroll for Of 31 years at the yearly rent of £800. 
x1 years, from the end of his 31 years, at 8ool. a year. 


T2. & * By leaſe and releaſe of 12th and 13th November 1712, Mr. George 
1 Rodney Brydges and his ſon George Brydges, in conſideration of a mar- 
to the mar- riage then intended between the latter and Miſs Ann Woolfe, and of her 
K portion compured at £12000. conveyed the premiſes, amongſt other 
es with Mits things, to Charles Duke ef Shrewſbury and Sir Gabriel Roberts and 
Rte base their heirs, to the uſes following, namely, after the marriage,—to the ufe 
deen never Of George Brydges for his life ;—remainder to the uſe of the Duke of 
regiſtered. Shrewſbury and Sir Gabriel Roberts and their heirs during the life of 
George Brydges, on truſt to preſerve contingent remainders; —remain- 
der to the uſe of the ſaid Ann Woolfe for her life in bar of dower ;— 
remainder to the uſe of the ſame truſtees and their heirs during her life. 
on truſt to preſerve contingent remainders ;—remainder to the uſe of the- 
firſt and other ſons of George Brydges by the ſaid Ann ſucceſſively in 
tail male; —remainder to the uſe of George Brydges in tail male ;—re- 
mainder to the uſe of George Rodney Brydges his heirs and aſſigns for 
ever. | | 
Power of leaſ- In this ſettlement it was provided, that“ it ſhould and might be law-. 
— ng 9 ful to and for the ſaid George Brydges, and all and every perſon 
Reydges, and © and perſons who ſhould be in poſſeſſion of the premiſes by vir-- 
fo all perſons tue thereof, to demiſe leaſe or grant to any perſon. or. perſons for 21 
under this fer © years or under in poſſeſſion, or for one two or three-life or lives in poſ- 
ile ment. c ſeſſion reverſion or remainder, or for. any term or number of years in 
« poſſeſſion reverſion remainder or expectancy, if any two or three perſons. 
« ſhould ſo long live, the premiſes or any part thereof, which were or had 
«been leaſed or granted to tenant or tenants within twenty years then 
« laſt paſt; ſo as no ſuch leaſe ſhould be made to be without impeach- 
« ment of waſte, and as no one tenement or parcel of the premiſes ſo to 
t be leaſed ſhould be charged at any one time, with any. leaſe or leaſes 
« eſtate or eſtates, above the number of twenty-one years in poſſeſſion, - 
«-or the number of three lives in poſſeſſion. reverſion or remainder, or. 
« for any term of years but ſuch as ſhould determine upon the death of 
three perſons at the moſt to be nominated in ſuch leaſe or leaſes ; and ſo 
as. upon every ſuch leaſe the old and accuſtomed yearly rent or more, 
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or a proportionable and rateable part thereof or more, urcaſe any ſuch 
tc tenement or tenements ſhould not be leafed intire, ſhould be yearly 
te reſerved to continue payable during the continuance of any ſuch leaſe 
* or leaſes reſpectively, by half yearly equal payments unto fuch perſon 
ce or perſons to whom the remainder or reverſion of the premiſes ſo 
ce leaſed ſhould according to the limitations therein before contained for 
te the time being appertain; and ſo as every ſuch leaſe ſhould be made 
« by deed or deeds indented, and one part thereof 4 be ſealed and deli- 
« wvered by every leſſee or leſſees to whom ſuch leaſe ſhould be made; and fo 
cc as every ſuch leaſe ſhould contain a condition for re-entry in caſe the 
4 « reſpective rents in ſuch leaſe or leaſes referved ſhould happen to be in 
tc arrear and unpaid by the ſpace of twenty-one days after the ſame ſhould 
« be reſerved and become payable.” 
The marriage between Mr. George Brydges and Ann Woolfe was 
| ſolemnized ſoon after the date of the ſaid ſettlement. But it is found, 
that this ſettlement of 1712 was never regiſtered. 
In 1716 Mr. George Rodney Brydges died leaving George Brydges gas Jeath of 
his only ſon and heir, upon which the remainder in fee, limited by the Bryages. > 


aforeſaid ſettlement, deſcended to George Brydges. 2 is 


in his ſon George Brydges. 


Mr. George Brydges, being ſo ſciſed, did, by leaſe and releaſe dated 20-4 bw 
20th and 21ſt February 1728, in conſideration of his great reſpe& love _ Wo 
and affection for James Duke of Chandos his kinſman and near relation, Brydges in fa- 
and for the better ſupport of the honor and dignity of the family and geg of James 
name of Brydges, and in conjideration of (oo. paid to the ſaid Chandos—— 
George Brydges by the ſaid James Duke of Chandos, convey (amongſt 2 _ 
other things) the premiſes unto Thomas Daires and William Peſcod and lee. 12 7455 
their heirs, to the uſes following: —to the uſe of the ſaid George 
Brydges for life without impeachment of waſte (except ſuch voluntary 
waſte as therein is mentioned) with the ſame power of making leaſes ei- 
ther for life or years, as by virtue of the indenture of the 13th of Novem- 
ber 1712 he was empowered and enabled to make ;—remainder to the 
uſe of the right heir of the ſaid Charles Duke of Shrewſbury and his 
her and their heirs during the life of George Brydges in truſt to pre- 
ſerve contingent remainders ;—remainder to the uſe of Ann Brydges the 
wife of George for her life for her jointure in ſuch manner and with the 
ſame power of making leaſes as in the ſaid laſt mentioned indenture ;— 
remainder to the uſe of the ſaid right heir of the ſaid Duke of Shrewſbury 
and his her or their heirs during Ann Brydges's life on truſt to pre- 
ſerve contingent remainders ;—remainder to the ule of the firſt and other 
ſons of George Brydges by the ſaid Ann ſucceſſively in tail male ;—re- 
mainder to the uſe of his firſt and other ſons by any after taken wite ſuc- 
ceſſively in tail male ;—remainder to the uſe of Henry Perrot and -Hum- 
phrey Walcott their heirs and aſſigns in truſt 2 James Duke of 
Chandos his heirs and aſſigns. 
Covenant 
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Covenant by George Brydges, for himſelf his heirs executors and 
adminiſtrators, with the Duke of Chandos his heirs executors and ad- 
miniſtrators, that if the former ſhould leave any fon by his ſaid wife 
Ann, or any other wife, and ſuch ſon ſhould attain twenty-one, or ſhould 
leave any ſon who ſhould attain twenty-one but not otherwiſe, faid. 
George Brydges his heirs executors or adminiſtrators, after ſuch ſon, 
or the ſon of ſuch ſons ſhould attain twenty-one, ſhould pay to the Duke 
his heirs or aſſigns £14000. Britiſh money. 

Power for George Brydges, if he ſhould ſurvive his wife Ann, and 
there ſhould be no fon or ſons by her at her death, or if there ſhould and 
ſuch ſon or ſons ſhould in the life-time of George Brydges die without 
iſſue male, by deed or laſt will to jointure another wife out of the pre- 
miſes, and to limit terms for portions of daughters and younger ſons of 
tuch marriage, as was provided by the ſettlement of 13th November 
1712. | 
1 by George Brydges for himſelf his heirs executors admi- 

niſtrators and aſſigns with the Duke of Chandos his heirs executors 
adminiſtrators and aſſigns, that Perrott and Walcott their heirs and aſ- 
ſigns ſhould, from the deceaſe of mo Brydges without any fon, and 
- ſaid Ann Brydges and any after taken wife, quietly hold and enjoy 
the premiſes againſt all perſons lawfully claiming under George Brydges, 
and free from all grants and eſtates (other than ſuch as were therein be- 
fore limited and agreed to be limited) and incumbrances by George 
Brydges and for further aſſurance. This ſeitlement was never regiſtered. 
The ſum of £7000. mentioned in the ſaid ſettlement of 1728 is found 
to have been actually paid to George Brydges by. James Duke of 
Chandos. | 
„ & 2, Nor. By leaſe and releaſe of 1ſt and 2d November 1729, Mr. George 
het 9 Brydges and Ann his wife, in conſideration of the rents covenants con- 
Brydges and ditions proviſos and agreements therein after mentioned, demiſed the 
D:/ „ premiſes, and the reverſion expectant on any gift grant leaſe or demiſe 
4-4 and Se. before made, to and to the uſe of Richard Deſpard William Carden and 
phens for their Walter Stephens: their heirs and aſſigns, from the firſt of the then inſtante 
abs gu 1. November, for and during the natural lives of the ſaid Richard De ſpard 
trerwards William Carden. and Walter Stephens and the life and lives of the ſur- 
| Reeiticred 2;, vivor and ſurvivors of them, and for and during the natural life and lives 
Aug. 1731. Of all and every other perſon and perſons that ſhould be added to that demiſe 
for ever purſuant to and in execution of the covenant for renewal thereinaſter 
mentioned, at the clear yearly rent *-of £800. of lawful money of Great 


Britain for the firſt ſix years. and. ſix months, being the time Owen Car- 


Note, That according to the ſpecial verdict, the rents were made 
« George Brydges and Ann his wife, if ſhe ſhould happen to ſurvive the ſaid George Brydges, 
* for and during fo many years of the ſaid eſtare thereby granted as they or either of them 
* ſhould happen to live, and from and after the deceaſe of the ſaid-George Brydges and Ann 
* his wife, and the deceaſe of the ſurvivor of them, unto the perſon or perſons io whom tbe re- 
«.. mainder or rever/ion.of the ſaid premiſes ſhould belong or afpperiain.” 


roll's MN 


payable. «© unto the ſaid- _ 
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roll's ſecond leaſe had to run, and £2000. of like money afterwards, paya- 
ble at or in the Dining Hall of Lincoln's-Inn, half yearly. 
Covenant by the leſſees for themſelves their heirs executors and aſſigns, 
with George Brydges and Ann his wife their heirs and aſſigns, to pay the 
rent according to the reſervation, to pay all quit rents to the crown and 
all taxes, not to impeach any leaſe then in being, to keep the premiſcs 
in repair, and to yield them up at the end of the leaſe, and alſo to do va- 
rious other things not material to the preſent cauſe, 
Power for the leſſors and thoſe intitled to the reverſion for the time 
being to enter and diſtrain for arrear of rent and to ſell the diſtreſs, and 
in caſe of arrear for twenty-one days to enter in defeazance of the leaſe. | 
Covenant by George Brydges for himſelf his heirs executors ad- See e 
miniſtrators and aſſigns, with the leſſees their heirs and aſſigns, © that — 8 
upon the death of any or every of the ſaid three lives then in being, and newal. 
« of every other life that ſhould be added unto or be put unto that de- 
« miſe or any renewal of the ſame, as each of ſuch lives ſhould happen 
ce to fail or abate, upon payment or tender of F 500. ſterling of like money, 
ce at or in the common Dining Hall of Lincoln's-Inn in the County of 
« Middleſex, at one intire payment, as a fine or income, within fix ca- 
« lendar months next aſter the death or failure of every ſuch life, unto the 
« ſaid George Brydges, or Ann his wife if ſhe ſhould happen to ſurvive 
te the ſaid George Brydges, or to their reſpective aſſigns, or to him her 
« or them that ſhould be intitled to the reverſion or remainder of the 
< ſaid premiſes, if he ſhe or they ſhould be in the kingdom of Great 
Britain or Ireland publickly reſident, but if not unto the ſteward or 4 
« receiver of him or them, and upon the nomination of a new life or lives i 
ce 1% be added or inſerted in the room or ſtead of the life or lives fo dying 
« or failing within the ſaid fix calendar months, they the ſaid George 
«« Brydges and Ann his wife and the ſurvivor of them, or the perſon 
<< or perſons who ſhould be entitled for the time being to the reverſion 
« or remainder of the ſaid premiſes or his or their aſſigns, ſhould and 
ce would at any time after ſuch payment or tender and nomination to be made 
cc within ſix calendar months, upon requeſt, renew add to and put in 
« fuch other- new nominated life in the place and ſtead of every life ſo 
ce failing, and ſo from time to time for ever, by inderſing ſuch new life on 
« that indenture, or inſerting the ſame in a label to be thereunto annexed tor 
« that purpoſe, ſubject always to the rents reſervations proviſos cove- 
« nants and agreements in that indenture reſerved mentioned and con- 
cc tained ; and that in caſe any or either of the ſaid lives ſhould happen 
< to die before the firſt day of May 1736, ſuch new life or hves ſo co- 
« yenanted to be granted or inſerted as aforeſaid ſhould be added with- 
« out ſuch fines of {500. for each life as aforeſaid or any other fine 
« whatſoever,” 
Next follg ed a covenant by the leſſees for themſelves their heirs and _ CoVEe 
aſſigns with Mr. and Mrs, Brydges, their heirs and aſſigns, «© That the 
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© ſurvivor or ſurvivors of them the ſaid Richard De ſpard William Car- 
den and Walter Stephens, their ſome or one of their heirs and aſſigns, 
* ſhould and weuld nominate ſuch new life or lives as aforeſaid, and pay 

c or cauſe to be paid the ſaid reſpective fines of £500. for adding each 
„ life that ſhould be nominated within the ſaid times and at the place 
© and in manner therein in that behalf before mentioned, and accept of 
e ſuch renewal thereby agreed to be made as aforeſaid, and ſeal and exe- 
cute counterparts thereof ; and ſhould and would upon the delivery of 
« ſuch renewal as aforcſaid give his or their perſonal ſecurity by bond or 
« otherwiſe for payment of the rents and performing of the covenants in ſuch 
« renewal to be granted as aforeſaid,” 

Covenant by George Brydges for himſelf his heirs executors admi- 
niſtrators and aſſigns with Deſpard Carden and Stephens their heirs 
and aſſigns, that he George Brydges and Ann his wife were intitled to 
demiſe and to renew in manner before expreſſed ; and that the leſſees 
and their heirs and aſſigns might take to their own uſe all rents in fee 
from quit rents and other rents payable out of any part of the premiſes 
which had been granted to any perſon in purſuance of any letters patent; 
and further that the leſſees their heirs and aſſigns, paying the rents and 
fines and performing the covenants agreements and conditions of the 
leaſe, ſhould quietly enjoy the premiſes without interruption from George 
Brydges or his wife or any perſon claiming under either. 

Proviſo and condition, that it ſhould not be lawful for the leſſees or 
their heirs to grant convey or aſſign the ſaid indenture of leaſe, or any 
of the premiſes therein, to any perſon or perfons whatſoever, other than to 
their undertenants or farmers without the licence or conſent of George 
Brydges, or Ann his wife if ſhe ſhould furvive him, or ſuch other perſon 
or perſons to whom the reverſion or remainder of the premiſes ſhould be- 
long, in writing firſt obtained. 

Further proviſo, that fuch perſon or perſons, to whom the ſaid inden- 
ture of leaſe or the premiſes thereby demiſed ſhould belong by virtue of 
any aſſignment ſhould upon granting ſuch licence give his her or their 

rſonal ſecurity, by bond or otherwiſe, to ſaid George Brydges and Ann 
iis wife, or ſuch perſon or perſons to whom after their deceaſe the pre- 
miſes ſhould deſcend or appertain, for his her or their paying the rents 
and performing the conditions and agreements in ſaid indenture. 

It is found, that e leſſees in the leaſe and releaſe loft mentioned bad nat 
befere execution thereof any notice whatſaever of any ſei'/ei1ent or conveyance 
of the premiſes made or executed by George Bryages or Ann Lis wife, ſave the 
ſettlement of the-1.31h of November 1712. | 

It is found, that Deſpard Carden and Stephens executed a counter- 
part of the releaſe of the 2d of November 1729 ; and that they by vir- 


Faſter Term, tue of ſaid indenture entered and were ſeiſed as the law requires. 


1731. Fine ſur 


In Eaſter term 1731 a fine fur conceſſerunt was levied of the premiſes 


conceſſerunt between the ſaid Deſpard Carden and Stephens plaintiffs, and ſaid 


George 
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George Brydges and Ann his wife deforceants, whereby George Brydges m Mr. and 
and his wife granted to Deſpard Carden and Stephens the premiſes, and 0 3 
all the right eſtate title and intereſt of them the ſaid George Brydges and 

Ann in the premiſes, to hold to Deſpard Carden and Stephens, their 

heirs and aſſigns, during the natural lives of them the ſaid Deſpard Car- 

den and Stephens and the life of the longer liver of them, and during 

the reſpective lives of all ſuch other perſons for whole lives reſpectively the 

premiſes, according to the form and effect of a certain covenant and 
agreement between the ſaid George Brydges and Ann his wite of the one 

part and the ſaid Deſpard Carden and Stephens of the other part 

bearing date the 2d of November 1729, and contained in the ſaid in- 

denture of releaſe laſt mentioned, ſhould be granted, under che annual 

rents and covenants in that behalf to be paid and performed. 

The ſaid leaſe and releaſe of the 1ſt and 2d of November 1729 are 
found to have been duly regiſtered the 25th of Auguſt 1731, 

The ſaid three leſſees and ceſtui que vies, after becoming ſciſed un- 
der the ſaid indentures of leaſe and releaſe, made partition of the premiſes 
as amongſt themſelves. 

The verdict next finds indentures of leaſe and releaſe of the 3oth and zoth and 3 f 
Ziſt May 1734, being a ſettlement made in purſuance of articles dated 1 S 173% 
December 1728, and made previous to the marriage of Henry Marquis of purſuance f 
Carnarvon ſon of the ſaid James the firſt Duke of Chandos with Mary ticles previ- 
Marchioneſs of Carnarvon eldeſt daughter of Lord Bruce. By theſe hes _ 
indentures, ſaid James Duke of Chandos, and by his direction his ſaid Henry Mar- 
truſtees Henry Perrott and Humphrey Walcott, in purſuance of the ſaid 1 Ecol 
articles, and in conſideration of ſaid marriage and of , 15,000. the portion wards 24Duke 
of ſaid Marchionels, and for other conſiderations, conveyed the premiſes * "Ha wan 
in queſtion, amongſt other eſtates, to William Earl of Dartmouth and * 85 
George Earl of Warrington and their heirs, to the uſes following, viz. Lord Bruce, 
from and after the ſeveral deceaſes of ſaid George Brydges and Ann his eee 
wife, and failure of iſſue male of ſaid George Brydges who ſhould attain 141741. 
twenty- one or have iſſue male who ſhould attain that age, and as the e * 
ſeveral eſtates limited of the premiſes by the indentures of the 12th and execution of 
13th November 1712 ſhould reſpectively ceaſe and determine, to the ee 
uſe of the ſaid Henry Marquis of Carnarvon for his life without im— + party 
peachment of waſte ; remainder to ſaid Earls of Dartmouth and War- or to the leale 
rington and their heirs during the life of the Marquis, in truſt to pre- et 3 ve: 
ſerve contingent remainders; remainder to the uſe ot the Marchionel; of 
Carnarvon for her life in full of her jointure and in bar of dower ; re- x 
mainder to the uſe of the firſt and other ſons of the Marquis by the Mar- 2 
chioneſs in tail male; remainder to the uſe of the ſaid James Duke of 3 * we 
Chandos and the heirs male of his body, remainder to the ule of the Duke of 


right heirs of the ſaid Duke.—Theſe indentures are found to have been Seen. 


duly regiſtered the 11th April 1741. in tail male. 
B 2 The 
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z:d Aveuft The ſaid Marchioneſs of Carnarvon died 22d Auguſt 1738. 
t 38, dcath of 


Marchicneſs of Carnarvon, 


Necem. 1742. Richard Deſpard, one of the leſſees and lives in the releaſe of ad No- 

Kichard Def. vember 1729, died in December 1741, leaving George Deſpard his ſon 

pard one of and heir; or, as is {tated in another part of the verdict, leaving Richard 

x ay aud Deſpard the younger his eldeſt ſon and heir, who afterwards died leaving 
ſaid George his brother and heir. 

wth April William Carden and Walter Stephens, the two ſurviving leſſees and 

a ceſtui que vies in the leaſe of 24 November 1729, and Elizabeth Deſ- 

the iwo fur- pard widow, as the executrix and deviſee of Richard Deſpard, who was 

os 2 the other leſſee and ceftui que vie, filed their original bill in the Exche- 

the widowand quer in Ireland, which was afterwards on gth April 1745 amended, 

ceviſce of the againſt George Brydges and Anne his wife and Barnaby Carroll a per- 

WS "vial ſonal repreſentative of Owen Carroll the leſſee in the leaſes of January 

Mr and Mrs. 1693 and July 1705. This bill ſtated the two leaſes to Owen Carroll; 

. Cu. and that in Trinity term 1728 a ſequeſtration had iſſued out of the 

roll the per- Exchequer againſt Barnaby Carroll as perſonal repreſentative of Owen 

l p Carroll, for not anſwering a bill, which was exhibited by George Brydges 

Owen Carroll to admit that counterparts of ſaid two leaſes were executed by Owen 

the leſſee for Carroll, in order to enable George Brydges to diſtrain for arrears of rent 

8 under ſaid leaſes. It alſo ſtated, that ſaid Richard Deſpard and plaintiffs 

William Carden and Walter Stephens, and one Edward Gilburne, by 

virtue of ſaid ſequeſtration, entered on ſaid demiſed premiſes. It further 

ſtated the leaſe of November 1729 to Deſpard Carden and Stephens ; 

and that in faid leafs there was a covenant on behalf of George Brydges 

and his heirs, that plaintiffs Carden and Stephens and ſaid Deſpard and 

their heirs ſhould take to their own uſe all fee-farm and other rents then 

or before or thereafter reſerved out of ſuch parts of the premiſes as were 

granted to any perſon or perſons in purſuance of certain letters patent 

therein mentioned, which plaintiffs charged amounted to Z 80. a year, and 

that ſame were conſtantly received by Owen Carroll in his life time, It 

alſo ſtated, that at the time the leaſe of November 1729 was executed, 

George Brydges informed the leſſees Deſpard Carden and Stephens, 

that £3564. were due to the ſaid George for rent from ſaid Carroll to 1ſt 

November 1729 ; and that they believing it paid George Brydges { 1600, 

and at the ſame time executed a bond in £18,000. conditioned to be void 

on payment of Z1964. on 1ſt November 1730 in full for ſaid arrear 

and of £800. EE during the unexpired term granted by the rever- 

ſionary leaſe to Carroll, and alſo on mdemnifying Brydges and wife their 

heirs and affigns againſt Carrell and all claiming under him from all charges 

on account of any ſuit to be commenced for recovery of the premiſes. It alſo 

ſtated, that Owen Carroll was a papiſt and not capable of taking ſaid 

reverſionary leaſe to his own uſe ; and that plaintiffs William Carden and 

Water Stephens and ſaid Richard Deſpard were adviſed to prefer a bill 


On 
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on the popery acts to be decreed to the benefit of ſaid reverſionary leaſc; 

that one was accordingly preferred in the Exchequer in December 1735, 

in name of John Taylor as a proteſtant diſcoverer in truſt for {ſaid 

William Carden and Walter Stephens, againſt Barnaby Carroll, and alſo 

ſaid George Brydges, ſaid plaintiffs William Carden and Walter Ste- 

phens, and the other ſequeſtrators, to have the benefit of ſaid reverſionary 

leaſe and an account from the ſequeſtrators for the rents and profits of 

the premiſes ſince the ſequeſtration ; and that ſaid plaintiffs on 16th June 

1740 obtained a decree for that purpoſe which was inrolled ; and fur- 

ther that ſaid Taylor in 17th Auguſt 1741 declared ſaid decree to be 

in truſt for plaintiff Walter Stephens, and aſſigned the benefit thereof to 

him, which aſſignment was taken by him for the equal benefit of himſelf 

and of plaintiffs William Carden and Richard Deſpard; and that Barnaby 

Carroll never diſcharged ſaid ſequeſtration. The prayer of ſaid original prayer of this 
and * amended bill was for a diſcovery and account of monies therein bill was for an 
charged to be received by George Brydges and Ann his wife from the ſaid aν. of ae 
Owen Carroll, as the rents of the premiſes, and which plaintiffs claimed charged to 
to be allowed to them Hy defendants, as well as the £80. a year reſerved _ 8 
on ſaid fee farm leaſes, and alſo an allowance of the intereſt of C 1000. ani Mrs. 
which was alledged to have been depoſited by faid Owen Carroll for due G from 
performance of the covenants in ſaid reverſionary leaſe for eleven years ; fr an 8 
and it was alſo prayed, that George Brydges ſhould be enjoined from tien to ſtay ac- 
proceeding at law on two writs or actions, which he had commenced r. Broder 
againſt plaintiffs William Carden and Walter Stephens marked for £ 3700. for £3700. ar- 
each, for recovering the arrears of rent due on faid bond of the penalty tears of rent. 
of { 18,000. and to have counterparts of ſeveral under leaſes of ſeveral parts 

of the premiſes delivered up to the plaintiffs. 

George Brydges and Anne his wife, by their anſwers to ſaid original anſwer of 
and amended bill ſaid, that before he would execute the leaſe to Deſpard Mr. and Ms. 
Carden and Stephens he inſiſted on their ſecuring to him, not only all arrears Og 
of rent then due from Carrell, but alſo the future rents during the remainder 
of his reverſionary leaſe, and that they readily agreed to ſaid terms; and that 
ſaxd George Brydges at the particular deſire of plaintiff Walter Stephens 
agreed to accept the bond in bill mentioned; and that when it was cxe- 
cuted George Brydges had given credit for intereſt of faid £1000, at 7 
per cent. to 1ſt November 1729. George Brydges ſaid, he believed 
there was no miſtake in ſaid account, and that he had ſet forth in the 
firſt ſchedule annexed to his anſwer the fums paid him on account of rent 
by Barnaby Carroll and by plaintiffs William Carden and Walter Ste- 
phens and ſaid Richard Deſpard to 1ſt November 1729, and that there 
remained due to George Brydges the balance of / 1964. for which pla in- 
tiffs Carden and Stephens and ſaid Richard Detpard exccuted their bond 
as in bill. In this anſwer Mr. Brydges alſo ſtated, that it was manifeſt, 
from the account, after giving credit for ſaid payments and for the intereſt 
of ſaid ( 1000, there remained due to him @ balance of £3564. excluſive of 

the 
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the payments made by plaintiffs William Carden and Walter Stephens 
and ſaid Richard Deſpard, who then paid to Mr. Brydges ( 1600. and pro- 
poſed ſecuring the remaining arrears of rent of 1964. by their bond as a 
conſideration or fine for granting a new leaſe to then. Mr. Brydges's 
anſwer further ſtated, that he had informed Walter Stephens before exe- 
cuting ſaid leaſe for three lives, that he never had or ſaw any counter- 
arts of the under leaſes inquired after by hill. Further he admitted hav- 
ing in Michaelmas term 1743 cauſed two writs to iſſue againſt plaintiffs 
Carden and Stephens marked FL 3700. each for ſaid £1964. and intereſt at 
7 per cent. due on faid bond. | | | 

dh Aug, 14 James Duke of Chandos, grandfather of the preſent Duke, died gth 
wear ot Pure Auguſt 1744, leaving the beforementioned Henry Marquis of Carnar- 

of Chandos. von his only ſon and heir, who thereupon became Duke. | 
1gth January 19th January 1746 Walter Stephens, another of the leſſees and ceſtui 
8 que vies in the leaſe of November 1729, died, having firſt duly made 
: Nor By this will che verdict ſtates, that he deviſed his ſhare of the 


phens another his will. 
of the lives in premiſes in ſaid leaſe to Hannah Stephens, and that ſhe became ſeiſed as 


2 9 * the law requires. But according to the bill afterwards brought by Mrs. 
Stephens, which is alſo ſtated in the verdict, the deviſe was to à truſtee 
his heirs and aſſigns in truſt for her or life, remainder to her children or 
ſuch of them as ſhe ſhould by deed or will appoint. —By the death of 
Walter Stephens ſaid ſuit in the Exchequer againſt Mr. and Mrs. 

Brydges abated. | 
19 Geo. 2. In the 19th of Geo. 2. a Britiſh act was paſſed in relation to the premiſes 
Britiſh Act of and other eſtates, which was intitled, © An act for veſting part of the 
veſting re. © ſettled eſtates of the moſt noble Henry Duke of Chandos in truſtees, 
471 « for raiſing money to diſcherge incumbrances affecting other parts 
Marquis of © thereof, and for payment of his debts, and for ſecuring an equivalent 
Carnarvon <« to the Honorable James Brydges called Marquis of Carnarvon an in- 
now Duke Of fant the only ſon of the ſaid Duke and his iſſue, and for raiſing at 
eant on the © twenty-one or marriage the portion charged on the ſaid ſettled eſtates 
| _— 1 Mrs: ce for the Lady Caroline Brydges only daughter of the ſaid Duke and for 
b « ſecuring to her the intereſt thereof in the mean time.“ By this act it 
eſtate of his was enacted, that, from and immediately after the determination of the 
Bil. ſeyeral and reſpective eſtate and eſtates of ſaid George Brydges and Ann 
| his wife of and in the premiſes ſettled and limited by the indenture of 3 iſt 
May 1734, and failure of iſſue male of the ſaid George Brydges, and 
ſubje& to all powers of ſaid George Brydges over the premiſes and all 
his intereſt therein, and when and as ſuch eſtates uſes intereſts truſts and 
powers ſhould reſpectively determine or ceaſe, the premiſes ſhould go 
femain and be to the uſe of ſaid James Marquis. of Carnarvon in tail 
male, remainder to the uſe of Henry Duke of Chandos in tail male, re- 
mainder to the uſe of the right heirs of ſaid James late Duke of Chandos ; 
the intent being that for the conſiderations therein mentioned the right 
and intereſt of Henry Duke of Chandos ſhould be poſtponed to the eſtate 


title and intereſt of the ſaid Marquis and the heirs male of his body. 1 
n 
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On 6th- May 1747, William Carden and Elizabeth Deſpard, ſurviving 
plaintiffs in ſaid ſuit againſt Mr. and Mrs. Brydges, with Hannah Ste- 
phens (widow and executrix of ſaid Walter Stephens) James Stephens 
Edward Stephens Hannah Stephens and Mary Stephens (minors by faid 
Hannah their mother and next friend) exhibited their bill of revivor in 
the Exchequer againſt Mr. George Brydges and wife and Barnaby Car- 
roll; and faid cauſe was accordingly revived againſt the two former; 
but the latter never appeared. | ; a 

On 13th May 1751, George Brydges died without ever having had 
any iſſue by ſaid Anne his wife. By this event Mrs. Brydges became 
ſeiſed of the premiſes for life; and the ſuit in the Exchequer againſt Mr. 
Brydges and her abated. 

On 14th November 1752, William Carden and Hannah Stephens 
widow and executrix of Walter Stephens, and ſaid James Stephens 
Edward Stephens and Hannah Stephens minors (by their ſaid mother 
and next friend Hannah Stephens) and George Deſpard eſq. filed an- 
other bill as a bill of revivor againſt ſaid Barnaby Carroll and againſt 
faid Ann Brydges and Sir John Hartop the executor and executrix of 
George Brydges, and as an original bill againſt ſaid Henry Duke of 


XV 


6thMay 1947. 
Suit in exche- 
3 againſt 

r. and Mrs. 
Brydges re- 
vived. 


1;thMay gt. 
Death of Me 
Brydyes withe 
our ius. 


14th Novem- 
ber 1752. 

New bill in 
exchequer by 
Carden the 
ſurviving life 
in the leaſe of 
1729, and the 
repreſenta- 


tives of the- 


Chandos and James Marquis of Carnarvon, and alſo as againſt Anne two deceaſed 
Brydges ſo far as reſpected the renewal of the leaſe for three lives of 3 


November 1729. According to this bill, Walter Stephens, one of the 
leflees and ceſtui que vies in the leaſe of November 1729, had deviſed 
his intereſt in the premites to a truſtee his heirs and aſſigns in trult for 
Hannah his widow and executrix for life, remainder ro her children or 
ſuch of them as the ſhould appoint by deed or will, and left the four 
children who were co-plaintiffs. To ſhew, who was become intitled to 
the ſhare and intereſt of Richard Deſpard in the premiſes under the 
leaſe of November 1729, the bill alſo ſtated, that Elizabeth Deſpard, 
the widow and deviſce of ſaid Richard Deſpard, who was another of the 
leflees and ceſtui que vies in the ſaid leaſe, was dead, having previouſly 


made her will and appointed Richard Deſpard her eldeſt fon and heir her. 
ſole executor : that Richard Deſpard the younger was allo dead inteſtate, 


eaving plaintiff George Deſpard his brother and heir, who was allo heir 
5 Richard Deſpard - elder and of faid Elizabeth Detpard ; and that 
plaintiff George Deſpard had obtained. adminiſtration to faid Richard 
Deſpard junior. The bill alſo alledged, that ſaid William Carden was 
the only furviving life in faid Jeaſe, and that by means of ſaid ſeveral 
conteſts concerning the premiſes no lives had been added purſuant to the 
covenant for renewal in place of ſaid Richard Deſpard the father and 
Walter Stephens. And plaintiffs by their faid bill nominated the life © 
' James ſon of Walter Stephens late of Borris in Oſſory to be added in 
Haid leaſe in the place of ſaid Richard Deſpard and the life of John 
Morris the ſon of William Morris of Borris in Oſſory in the place of 
ſaid Walter Stephens, and did thereby tender £1000. being the fine for 


ſuch 


= 
naby Carroll 
and againſt 
rs. Brydges 
and Sir Joha 
Hartop the 
executors of 
Mr. Brydyes 
and Henry 
ſecond Dukes 
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Marquis of 
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now Duke of 


Chandos. — 


This bill as 
againſt the 
Duke and 


Marquis Was 
original, and 
againſt the 
reſt partly o 
and partly a 
. 
The prayer 
Was, to have 
former pro- 
ccedings rea 
vived, and al ſo 
for a rencwal 


ot the leaſe 


of 1729 by 


lives added. 
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Billngminates ſuch two lives with ſuch intereſt for the ſame as the court ſhould think 
pe, mt nt 6 reaſonable. The bill then alledged, that faid Henry Duke of Chandos 
as a fine of ſaid James Marquis of Carnarvon and Mrs. Brydges pretended, that 
2 * laintiffs were not intitled to have ſaid leaſe renewed; and that the two 
a court hould former pretended, that ſaid remainder in fee limited to James late Duke 
appoint, of Chandos was limited to him by ſome conveyance prior to ſaid leaſe, 
aanqd that ſuch leaſe was not valid againſt them. But the bill inſiſted, that 
yin ro by if fuch conveyance was prior it was voluntary and made without conſidera- 
the bill to a tion; and that ſaid William Carden Walter Stephens and Richard De1- 
renewal, with yard the three leſſees had not at the making of ſaid leaſe any notice of the 
move them. cenveyance limiting the remainder in fee to ſaid James Duke of Chandes, 
| which was never regiſtered ; and that plaintiffs had not any notice thereof 
till after Mr. George Brydges's death; and therefore that though ſaid con- 
veyance ſhould appear prior to faid leaſe, yet it was void as to faid 
William Carden Walter Stephens and Richard Deſpard.—The prayer of 
Note. This this bill was, that it might be taken as an original bill againft ſaid Henry 
prayer ſeems Duke of Chandos png Marquis of Carnarvon and alſo as againſt ſaid 
— it Anne Brydges ſo far as regarded ſaid renewals, and as a bill of revivor 
is ſo expreſſed as to plaintiffs William Carden and Hannah Stephens ſenior and George 
—— dic Deſpard and as to plaintiffs James Edward and Hannah Stephens the 
and in the younger, and as an original bill in nature of a bill of revivor againſt Mrs. 
decree for a Brydges Sir John Hartop and Barnaby Carroll; and that ſaid ſuit might 
— «6 againſt the three latter be revived. | 
from which that part of the verdict appears taken. 


Anſwer of Henry Duke of Chandos by his anſwer ſaid, that he believed that no 
Money Tons lives had been added to the leaſe of 1729 purſuant to the covenant of 
James Mar- renewal therein in the ſtead of Richard Deſpard and Walter Stephens, 
quis of —— " through the negleft of the leſſees or thoſe claiming under them. — James 
Brydges and Marquis of Carnarvon alſo ſaid, that the not having added new lives was 
Sir John Hane through the neglect and default of the leſſees or thoſe clatming under them; 
wp of and he ſubmitted it to the conſideration of the court, whether he was 
three former obliged to renew or to join in the renewal, and if he was what fine or pro- 
impure — portion of the fine he was intitled to, and whether intereſt or ſome 
ts negli of Other conſideration ought not to be paid in reſpect of the detention of 
1:Jees or thoſe ſuch fine or fines.— Mrs. Brydges by her anſwer admitted, that Mr. 
Se, gu Brydges had made a will appointing her and Sir John Hartop execu- 
yer Mrs. tors, that Mr. Brydges had died poſſeſſed of a perſonal eſtate fufficient 
pe gy hb to pay his debts and legacies, and that Sir John Hartop having declined 
willing to re. intermeddling in the executorſhip ſhe had ſolely proved the will. She 
new, imputed the not baving added new lives to the leaſe of 1729 to the neglet? of 

the leſſees or thoſe claiming under them, and ſubmitted io the court whe- 

ther ſhe was obliged to renew. — She alſo ſaid, that no life was nomi- 

nated, nor any fine tendered ſave by bill as ſhe believed in place of 

Deſpard and Stephens, Bur ſhe added, that ſhe was ready and willing 


10 
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to renew on ſuch terms as the court ſhould think fit —Sir John Hartop in 
his anſwer ſtated having renounced the executorſnip of Mr. Brydges's 
will. 
As to Barnaby Carroll, he not having appeared, proceſs of contempt Proceſs of 
to a ſequeſtration iſſued againſt him; and afterwards the court appointed <ontempr »- 


© gainſt Barna- 
an attorney to anſwer for him, e el for 


not anſwering. 


Plaintiff having replied to the anſwers of all the defendants except Cauſe at i0ue 
Carroll, and faid defendants having rejoined, and iſſue being ſo joined, 3 
witneſſes were examined on both ſides and publication paſſed. ; 


. | | 12thFeb.r7;6. 
On this day cauſe was heard Cauſe Gr 


heard, 


"The cauſe was further heard on this day. And it was decreed by st May 1786. 
the court of exchequer, that the bill of plaintiffs ſhould be taken as gau 3 
confeſſed againſt Barnaby Carroll; and that the plaintiffs ſhould be in- cc. . 
titled to a renewal of the leaſe in the pleadings mentioned upon the newal. 
foot of the covenant in the leaſe of 1729, upon payment of the rent te. no fur 
and arrears of rent and the fines with intereſt for the fines. And it was ther proceed- 
referred to the Chief Remembrancers to audit and ſtate an account be- ings in rhic 
tween plaintiffs and defendant Ann Brydges of what was due to her deere. 
for rent arrears of rent and fines And intereſt. And it was ordered, 
that the Remembrancer ſhould compute the intereſt for the fines from 
ſix months after. the fall of each life; and that he ſhould take an 
account of what lives had fallen and when, and ſhould charge a fine for 
renewal at the end of every ſeventh year after the end of every ſix 
months after the fall of each life with intereſt for the ſame. It was alſo 
ordered, that the Remembrancer ſhould ſtate an account of what was 
due for principal and intereſt on the foot of the bond in the pleadings 
mentioned, and report the ſame ſpecially, when a further order would 
be made. 

It is found by the verdi&, that in May 1756 Ann Brydges did agree May r7;6. 
with William Carden George Deſpard and Hannah Stephens the widow, — 
to add and inſert two new lives to the leaſe of November 1729 in the Brydges with 
Richard Deſpard and Walter Stephens in conſideration of £1300. to be I Car- 
therefore paid to ſaid Ann Brydges. ©» His pag 


Hannah Stephens to renew for two new lives in conſideration of £1300, 


The verdi& finds, that the ſaid ſum of Z 1 300, was paid on the 21ſt 21. Dec. 766. 
December 1756 to Croſt Warren eſquire then the agent of Mrs. Brydges | 439%: 
by her direction. N ages 

agent. 

The verdict next finds, that Mrs. Brydges, being ſeiſed of the pre- in Jan. 1455, 
miſes as the law requires, did in conſequence of ſaid decree and pay- Indenture of 


renewal for 
two lives by Nirs. Erydges. 
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ment of ſaid Z13co. execute a certain indented deed of renewal dated: 
1ſt January 1757. This deed is found to be as follows. It is expreſſed 
to be between Mrs. Brydges of one part, and William Carden one of 
the leſſees in the leaſe mentioned to be thereunto annexed and faid 
George Deſpard and Hannah Stephens widow of the other part. It 
recites, that the eſtate of Richard Deſpard one of the leſſees in ſaid leaſe 
mentioned to be annexed was then legally veſted in faid George Deſ- 
pard, and that the eſtate of ſaid Walter Stephens another of ſaid leſſees 
in ſaid leaſe was legally veſted in faid Hannah Stephens, and that ſaid 
Richard Deſpard and Walter Stephens two of the lives in faid leaſe had. 
many years before departed this liſe, After this recital, it is wit- 
ne ſſed, that, in order to fill up the three lives according to the true in- 
tent of ſaid leaſe thereby mentioned to be annexed, ſaid William Car- 
den George Deſpard and Hannah Stephens had paid unto Mrs. Brydges 
£1000. fterling as the two fines for renewal reſerved by ſaid leaſe, the 
receipt whereof ſhe thereby acknowledged; and further that ſaid Wil- 
ham Carden George Deſpard and Hannah Stephens in purſtance of ſaid 
leaſe mentioned to be annexed did by ſaid indenture nominate James 
Stephens ſon of ſaid Walter and Hannah Stephens to be added to the 
term of ſaid leaſe in place of faid Walter Stephens, and did nominate 
William Carden: the younger gentleman ſon of faid William Carden 
party thereto to be added in place of faid Richard Deſpard. Then 
Mrs. Brydges in-conſideration of ſaid ( 1000. and furſuant to the clauſes 
and covenants in ſaid leaſe mentioned to be annexed contained, did by ſaid 
mdenture remiſe releaſe and confirm the premiſes unto ſaid William Car- 
den George Deſpard and Hannah Stephens (in their actual poſſeſſion 
then being by virtue of the ſaid leaſe mentioned to be annexed) their 
heirs. and aſſigns, to hold unto ſaid William Carden George Deſpard and 
Hannah Stephens their heirs and aſſigns, for and during the natural life 
and lives of William Carden party thereto the only ſurviving life in ſaid 
leaſe mentioned to be annexed and ſaid James yo *. and William 
Carden the younger, and for and during the natural life and lives of ſuch 
other perſon and perſons who by virtue of ſaid leaſe mentioned to be 
annexed ſhould ſucceſſively from time to time for ever be added during 
that demiſe and that releaſe and confirmation, ſubject- nevertheleſs unto 
all and ſingular the rents ſervices covenants proviſoes and agreements 
in ſaid indenture of leaſe mentioned to be annexed reſerved mentioned 
and contained, which on the part and behalf of the tenants or leſſees 
their heirs and aſſigns were and ought. to be paid obſerved done and 
performed. 58 12 1 
The reuetoa It is found, that ſaid deed of renewal was executed by Mrs. Brydges, 
many _ without the knowledge or privity of ſaid William Carden Hannah Stephens 
of the lastet, and George Defpard therein named or any of them; and that it was not 
and not known. known by or diſcovered to them or any of them nor to the ſaid Andrew 


* 1 i Malie then their agent, that ſuch deed had been executed or exiſted OT 5 
| nt! 


May 1764. 
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until ↄth May 1764.—lIt is alſo found, that ſaid deed of renewal, imme- 
diately after execution thereof, was delivered to Richard Morland then 
agent of Mrs. Brydges and afterwards one of her executors, and con- 
tinually remained in his hands, until he, after the death of Mrs. Brydges, in 
May 1764 delivered the ſame to James Stephens and Richard Warburton 
Carden two of the defendants an their ſettling accounts with ſaid William 
Morland as one of the executors of Mrs. Bryages then lately deceaſed, and 
upon payment made and ſecurity given to him for £4000. then due to 
him and Sarah Hurlock as Mrs. Brydges's executors. ; 

It is found, that no counterpart of ſaid deed of renewal was ever exe- No comiterpore 
cuted by William Carden Hannah Stephens and George Deſpard the 9 e 
leſſees therein named or by any of them, and that ſaid deed of re- 537 ous: 
newal was not aunexed to the original leaſe of 2d November 1729 until after 23 
May 17 64. a | leafe 740 ne 


"Oe a May 1764. 
William Carden, one of the leſſees in the deed of renewal, and alſo eth June 


the ſurvivor of the lives in the original leaſe, is found to have died on 1760. Death 
this day, leaving defendant Richard Warburton Carden his heir, who muy 2 


6 * . . the 
thereupon entered into William Carden's proportion of the premiſes and ſurvivor of 


Une original 


Was ſeiſed. : the leſſees in 
| | leaſe and one of the lives in the renewal. 


It is found, that Mrs. Brydges died 28th January 1763; and that on 25thJan.176;- 
Her death the preſent Duke of Chandos, entered and became ſeiſed as — 
the law requires. | N 

The verdict next finds, that Hannah Stephens, one of the leſſees in Denh of Han- 
the renewal and one of the defendants, died lately leaving ſaid James n _——_ 
Stephens her ſdn and heir; and that he entered into her ſhare of the jcfecs in the 
premiſes and was ſeiſed. When Mrs. Stephens died is not found; but deed of te- 


as ſhe is deſcribed to be one of the defendants in the cauſe, it muſt have — 3 * 


been ſince bringing the ej ectment. actiy men- 
tioned, 


It is found that the leſſces in the original leaſe of November 1729, or Siga of the 
thoſe deriving title under them as aforeſaid, were continually poſſeiled of leſſees in the 


ca ſe of Nov. 


the premiſes until the bringing of the action. „ 
| deriving under them found to the time of the verdict, ' 


It is found, that the ſame perſons paid to Mr. George Brydges ſo Payment of 
much of the rent of £2000. reſerved by the original leaſe of 1729 as a 91: 
accrued in his lifetime; that they afterwards paid to Mrs Brydges part Brydges ard 
of the rent accruing in her lifetime and on her death the reſidue to a 7 1 
her executors; and that after the death of Mrs. Brydges they paid to Chandos. 
the preſent Duke of Chandos then Marquis of Carnarvon ſo much and 
all ſuch ſucceſſive payments of ſaid rent, as accrued between the death 


of Mrs. Brydges and the 2d November 1766. 
9 2 I. 


, 
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Receipts fer Tt is further found, that the preſent Duke gave receipts to ſaid James 
rent given by Stephens George Deſpard and Richard Warburton Carden for ſuch ſuc- 


rite reſent . 8 1 
Duke of ceſſive rents. The receipts are found in hæc verba and the laſt of them is 


Chandos, the dated 14th October 1767; and is for half a year's rent due 1ſt Novem- 
2 A ber 1766. (vz.) Received from Meſſrs. James Stephens George 
OR. 1967. © Deſpard eſquires and the Reverend Mr. Richard Warburton: Carden 
(the leſſees of Villiers in the kingdom of Ireland) by hands of Mr. 
c John Pugett the ſum of one thouſand pounds Engliſh currency for 
« one half year's rent in full to the firſt day of November laſt paſt 1766. 
ce old ſtile I ſay received the ſame the 14th- day of October 17679 — 
« By me—Carnarvon, Witneſs Fohn Church.” | 
Application It is found, that the Duke, at and before receiving ſuch rents and 
Dube preſent giving ſuch receipts knew, that all the lives in the original leaſe of 
pew life on November 1729 were dead; and that on.the 14th May 1764 he deſired 
_— _ * ro know the names and additions of the lives in the before mentioned 
and his an: deed of renewal ; that the ſame were communicated to him in writing; 
fwer. But xo that an application was then made by Andrew Malie then agent of 
#fe ever em Gefendants to the Duke on their behalf for the inſertion of a new life in 
. place of William Carden deceaſed; and that the Duke ſaid in anſwer, he 
could not inſert ſuch new life until it was determined by the opinion of 
counſel whether he or the executors of Mrs. Brydges were intitled to the 
fine on ſuch renewal, but when he ſhould have got the opinion of counſel 
thereupon he would acquaint Malie therewith, and would make defen- 
dants eaſy ever after. But it is found, that »o life was ever nominated in 
the place of William Carden. 
Memorial to The verdict next finds that the preſent Duke of Chandos in June 


the T ſ . . i 8 
in favor of th 1764 preſented a memorial to- the Lords of the Treaſury in Great Britain 


leſſees and un. in behalf of the leſſees and undertenants of the premiſe. The prayer 
— CIT of this memorial was for a nolle proſegui to ſtop proceedings in an infor- 
preſented by mation by the Attorney General in Ireland, by which the benefit of the 
Bike ln Jung leaſe for three lives of November 1729, was claimed for the crown as 
1764 for a founded on a tenant right and as being a graft on the previous leaſe for 
volle pręſegui to years to Owen Carroll, who had been outlawed and alſo attainted of high 
fop proceed” treaſon. It is alſo found, that this memorial was referred to the commiſ- 


ings en th 
crown's elxim ſioners of his Majeſty's revenue in Ireland and by them. to the Attorney; 


of the benefit 
of the leafe General there. ; 
for lives of November 1729 as a graft on the previous leafes for years to Owen Carroll, who was outlawed. 


and attainted of treaſon, 


aſt Oct. 2768, It is found, that on this day notice was. given. by the preſent Duke 
Notice by the of Chandos to the defendants to deliver up poſſeſſion. to him on the 1ſt. 


preſent Duke May 17 69 old tile. 


to defendants 
to give up poſſeſſion of the premiſes. 


Finding . The verdict next proceeds to trace the legal eſtate in the remainder 
derived in fee veſted by the ſettlement of 1728 in Henry Perrott and Humphrey 


title derived! 
from Humphrey Walcott ſurviving truſtee for the. firſt Duke of Chandos of remainder in fee under the ſet - 


Uement of 1428, 
| Walcote 
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Waleott in truſt for the firſt Duke of Chandos. For this purpoſe it 
finds the death of Henry Perrott; that Humphrey Walcott ſurvived 
him, and afterwards. died leaving Humphrey Walcott one of the leſſors 
of plaintiff” his grandſon and heir ; that the premiſes deſcended on the 
latter as heir ; and that he before the 17th May 176g entered on the pre- 
miſes and was ſeiſed. 


xxi 


After this the verdict finds ſeven different demiſes to Podmore the The ſevera! 


plaintiff in the ejectment.— Three of theſe are from the preſent Duke 


to 


od more the 


of Chandos being ſeiſed to Podmore; one on 15th November 1766 for plaintiff in the 


ewenty-one years from 14th November 1766, from which time I under. electment. 


ſtand the Duke has received no rent; a ſecond on 14th May 1769 for 
gyenty-two years from 13th May in that year, that being a little ſubſe- 
quent to the notice to quit given by the Duke ; and a third on 15th 
May 1772, for twenty-three years from 14th May 1772, that being 


fubſequent to the death of the father of the preſent Duke.—The fourth 
demiſe to Podmore is on 1 Sth May 1769 from William Earl of Dart- 


mouth Thomas Lord Bruce and John Walter and James Magewick 
Battin eſquires for twenty-three years from 14th May 1769, the ſad per- 

ſons being truſtees under a ſettlement made by the preſent Duke. The 
other three of the ſeven demiſes are from Humphrey Walcott the grand 
ſon and heir of Humphry Walcott the ſurviving truſtee for the firſt 
Duke of Chandos in the ſettlement of 1728. One of them is laid 
on the ſame day as the firſt demiſe from the Duke and for twenty-three 

years. Another for twenty-five years is laid on the 17th May 1769, 
which was on account of the uncertainty whether Humphrey Walcott the 
grandſon: had not an elder brother living at the time of the firſt of his 

demiſes, and alſo on account of the notice to quit. The laſt is for 

twenty-ſix years and was laid on 17th May 1779, before which time the 

elder brother was clearly dead. 


The verdict then finds, that by virtue of ſaid demiſes plaintiff en--Poamore e- 
tered into the premiſes and was poſſeſſed, until the defendants entered Jected by de- 


and amoved him. 


fendants. 


The verdict concludes with praying the advice of the Court, whether Concluſion of: 
or not upon the whole matter ſaid James Stephens Richard Warburton dhe verdi. 


Carden and George Deſpard the ſurviving defendants are guilty of the 
tre ſpaſſes and ejectments mentioned in the plaintiffs* declaration; and- 
with aſſeſſing coſts and damages. 
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EXTRACT from the caſe of Mr. Myddelton the father, 
which was in 1787 laid before Mr. Phipps and Mr. Ather- 
ton for their opinion and advice, being the concluding 
Patt. 


J Note, that the caſe from which this extract is made, is from a col- 

lection of papers and facts agreed to be admitted in evidence at the 
hearing of the cauſe as if proved, ſaving juſt exceptions; and that 
at the hearing the ſame collection of papers and facts was agrecd 
to be taken for read.] | | 


«A FR. MYDDELTON and his ſon are deſirous of making ſuch 

« arrangement of the affairs of the family, as this ſtate of its 
te circumſtances may require, and as may afford the beſt proſpect 
« both in preſent and future of increaſing the clear income, now 
t greatly ſtreightened by the annual outgoings, and eaſing the eſtates 
« as much as poſſible of the incumbrances to which they are ſub- 
4 jet. And to this end it has been propoſed and agreed to ſubmit a 
« ſtate of the affairs to Mr, Phipps on the part of Mr. Myddelton and 
C Mr. Atherton on the part of the young gentleman ; who are re- 
e queſted, after conſidering, to adviſe in conſultation, on the means of 
e obtaining the objects of the parties. —On behalf of Mr. Myddelton 
ce the elder, it is obſerved, that in any arrangement, whereby the unſet- 
« ted eftate ſhall be affected, proper attention ſhould be paid to his pre- 
« ſent lady and his daughter by her“ now unprovided for, with any 
ce other iſſue he may have by her. Subject to ſuch a proviſion, he is 
« ready to make WHATEVER COMPENSATION SHALL BE THOUGHT EQUIT= _ 
% ABLE AND PROPER TO HIS SON, for any charge he may conſent to make 
« on the ſettled eſtate for the purpoſe of raiſing money for the ſatisfaction 
& of that deſcription of incumbrances, the immediate diſcharge of 
te which is apparently a very deſirable object, without ſelling a LARGE 
4 pare the eſtates, which is the with of both as much as poſſible to 
& avoid.“ 


At the time of framing the caſe, Mr, Myddelton the father was married to a ſecond wife 
and had a daughter by her. This ſecond wife died ſome time after the ſettlement in queſ- 
tion in the eaſe between father and ſon, Then the father married a third wife, who ſur- 
vired him and is fill living. 
Copy 


28 2222 A 
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Copy of the opinion on the caſe before mentioned. 


* FROM the ſtate of the affairs of Mr. Myddelton and his ſon; 
which has been laid before us, as it appears clearly, that unleſs ſome 
ſpeedy and effectual means are adopted to pay off the heavy load 
of incumbrances affecting the eſtates, the family muſt be inevitably 
ruined, as the annual income of the eſtate is at preſent little more 
than ſufficient to pay the intereſt annuities and other outgoings, which 
the eftates are liable to anſwer. But till a ſtate of the mortgages 
is obtained, it will be impoſſible to plan any arrangement between 
Mr. Myddelton and his ſon, as that muſt depend upon the circum- 
ſtances of the particular eſtates affected by the particular incum- 
brances. However we conceive, , that at all events it will be abſo—- 
lutely neceſſary the eftates as well ſettled as unſettled ſhould be put under 
the management of truſtees of capacity activity and integrity, with power” 
to fell a full and ſufficient part thereof to pay off the mortgages redeem- 
able annuities and other incumbrances. 
« SAMUEL PHIPPS. 
« Henry ATHERTON. 
« Lincoln's Inn July 4, 1787.“ 


Extract of a letter dated Aug. 3; 1787, to Mr. Myddelton the 
father, from the gentleman who was ſolicitor in the buſinels, 


of the ſettlement, which Mr. Myddelton the father ſued in 
chancery to reſcind. f 


J intended, if I had the honour of ſeeing yeu on Saturday 
laſt, to have informed you of a converſation, which paſſed at Mr. 
Aylmer's a few days before, where I by accident met your ſon in re- 
lation to the propoſed conveyance to truſtees. I have now the plea- 
ſure of informing. you, that he through Mr. Lovett ſignified to me, 
that He is willing on his part to comply with the recommendation of Mr. 
Phipps and Mr, Atherton, and to join with you in the neceſſary deeds fen 
that purpoſe as ſoon as they can be prepared.” 


Extract from the anſwer of the defendant Mr. Myddelton the 
ſon to the original bill filed by the complainant his father Mr, 
Myddelton in December 1792, being parts of the an{wer read 
or underſtood to be taken for read on the part of the father. 


« SAITH, that this defendant attained his age of twenty-one years 
ſome time 1n the beginning of the year 1785, and at that time the 


ſaid complainant was ſeiſed in fee of conſiderable eſtates of which the 


ce rental 
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< rental in the year 1784 was, as this defendant believes, £6048 : 7 : 1] 
< or thereabouts ; and was alſo, by force of certain indentures of leaſe and 
e releaſc bearing date reſpectively the 12th and 13th days of March 1761, 
being the ſettlement made in contemplation of the marriage, which was 
ce afterwards ſolemnized between the ſaid complainant and Elizabeth 
© Ruſhout mother of this defendant, tenant for life of certain other eſtates, 
<« of which rental was in the ſaid year 1785 £4,716 : 14: 83. or there 
c abouts, excluſive of the capital manſion called Chirk Caſtle and the do- 
cc meſnes thereof, which latter were of conſiderable yearly value. And the 
ce ſaid complainant was at the ſame time indebted by mortgage and 
4 ſpeciality, and particularly had fold a great number of annuities pay- 
e able out of the ſaid eſtates, and was in conſequence thereof greatly 
<« embarraſſed. And this defendant being under the aforeſaid ſettle- 
c ment tenant in tail of the eſtates of which the ſaid complainant was 
« as aforeſaid tenant for life, a treaty was ſet on foot, upon or ſome 
ce ſhort time after this defendant's coming of age as aforeſaid, between 
« the ſaid complainant and this defendant, in order that ſome general 
« arrangement might be effectuated reſpecting the whole of the ſaid 
cc eſtates, and that the ſaid complainant might be extricated from his 
« difficulties, and ſome permanent ſyſtem adopted for diſcharging the 
<« debts of the ſaid complainant and diſincumbering the faid eſtates. 
« And this defendant faith, that after ſome unavailing attempts to effec- 
s tuate ſuch arrangement, it was at laſt agreed, that the ſame 
ce ſhould be referred ta Samuel Phipps eſquire now deceaſed on the part 
ce of the ſaid complainant, and to Henry Atherton eſquire on the 
<< part of this defendant, who recommended, that all the eſtates, as well 
« ſettled as unſettled, ſhould be put under the management of truſtees, 
« with power to ſell a ſufficient part of the ſaid eftates to pay off the 
« mortgages redeemable annuities and other incumbrances. But this 
*« defendant AT THE FIRST REPUSED #0 join in the ſaid arrangement: but at 
« Jaft BEING MUCH PRESSED by the ſaid complainant CONSENTED thereto, 
t upon this expreſs condition, that the truſtees to be appointed ſhould have 
e power to raiſe the neceſſary money by ſale Ok MORTGAGE, as they ſhould 
e think proper; and that there ſhould be a SINKING FUND for diſincum- 
&« bering the ſaid eſtates. And this defendant faith, that thereupon a 
«« ſketch of the propoſed conveyance “ was framed, which was laid 
« before the ſaid complainant this defendant and Mr. Pulteney one 
« other of the defendants in the ſaid bill of complaint who had conſented 
4 to act as a truſtee in the premiſes. And the faid complainant and 
« Mr. Pulteney, as this defendant believes, all approved thereof. And 
«« this deponent faith, that the faid complainant named as truſtees two 
e of the other defendants, namely the Right Honourable Lord Kenyon 


The. ſtetcb, thus Rated in the anſwer of the defendant Mr. Myddelton the ſon, was not 
brought by hun into proof in the cauſe, nor did it appear in any way to the counſel of the 
father, what it was, except as it was generally referred to in the ſon's anſwer. 4 

: « an 
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and William Lloyd Eſquire ; and this defendant named the other two, 
namely, the ſaid William Pulteney and Sir John Ruſhout Baronet 
another defendant to the ſaid bill of complainant. And this defendant 
ſaith, that the ſaid propoſed inſtruments, being prepared in purſuance 
of the 14 6 ſcheme and AGREEMENT, were peruſed and approved. 
by the ſaid Henry Atherton, on the behalf, as this defendant be- 
lie ves, of all parties, the ſaid Samuel Phipps being abſent, and the 
ſame was afterwards ſubmitted to the inſpection of the Right Ho- 
nourable Lord Kenyon, one of the truſtees named by the ſaid com- 
plainant. And this defendant faith, that ſuch indentures of leaſe 
and releaſe, bearing date reſpectively on or about the 16th and 17th 


of October 1787, as are in the ſaid bill of complaint ſet forth, ſo 
far as the ſame are therein ſet forth, were duly made and executed 


by the ſeveral parties thereto ; but nevertheleſs this defendant, for his 


greater certainty as to the dates and contents of the ſaid indenture, 
craves leave to refer thereto when produced to this honourable Court. 
And this defendant farther anſwering ſaith, hat the ſaid complainant, 
net enly by letter and otherwiſe expreſſed his OBLIGATIONS TO THIS DE- 


FENDAN*6 FOR CONSENTING TO EXECUTE THE SAID DEED AND FOR. 
EXPEDITING THE SAID ARRANGEMENT ;, Gut alſo, as this defendant 


believes, fer a long lime afterwards remained and often expreſſed bimſelf 
to be perfetty. ſatified with the ſaid arrangemeni. 


Farther extract from the ſame anſwer. 


« AND this defendant farther anſwering ſaith, he ſubmits to this 
honourable Court, that it is the moſt beneficial. and preper mode of exe- 
cuting the ſaid truſt to raiſe. the money neceſſary to ſatisfy the ſaid de- 
mands by way of merigage upon ſome pc yer ag and to diſcharge 
the ſame out of the accruing reuts and. praſits, reſerving. to the ſaid 
complainant and to this defendant a reaſonable maintenance, by which 
means THE WHOLE-OF THE SAID ESTATES WILL BE PRESERVED FOR 
THE FAMILY, WHICH WAS THE PRINCIPAL OBJECT OF. THE. SAID AR- 
RANGEMENT, and but for which this defendant would not have conſented 
to encumber the ſaid eſtates ſettled on him. 


Extract of a letter dated 3oth September, from Mr. Myddelton 
the father to Mr. Myddelton the ſon, being part of the proofs 
for the latter. 


« YOU have ſhewn great attention in expediting our family deed, for 
which you merit my moſt affeftionate OBLIGATIONS,” 


D No, 
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No. IV. | 
IRELAND. | 
IN THE HOUSE OF LORDS. 


The Right Honourable Moxxovon } 
EARL or INCHWHIQUIN, the Moſt | 
Noble WILEIAM Duke or LEiv- | Appellan, 
STER, and the Right Honourable | 2" 
RICRARD EARL OF SHANNON, 4 


HeNRY BuRNELL, Gentleman, Reſpondent. 


THE CASE OF THE APPELLANTS. 


HE Caſe, as it now ſtands between the Appellants and Reſpon- 
dent, being cleared of all ſuperfluous matter, is to the following 


effect. 
46 Oct. 1666. By indenture of this date, Morrough Earl of Inchiquin, great great- 
randfather of the appellant the Earl of Inchiquin, in conſideration of 


Teaſe neben the rent aſter- mentioned, and for diverſe other good cauſes and con- 


ariſes from the ſiderations him thereunto moving, demiſed unto Chriſtopher Burnell, to 
Earl of Inchi- whom the reſpondent is great grandſon and perſonal repreſentative, his 


great 18 heirs executors and aſſigns, the lands of Ranaghan and diverſe other 


father of the lands in the pariſh of Dyſert and county of Clare for ſixty-one years 


. Chester commencing the firſt of May 1669 ; the leſſee © his heirs executors 


Burnell, to « and aſſigns, yielding and paying the yearly rent of ( 10. ſterling moie- 


whom the re. . . | 
ſpondenr is tively at Michaelmas and Eaſter, free from patent rent and all other 


great grandſon * rents taxes impoſitions and incumbrances whatſoever falling or ac- 
„ eruing out of the demiſed premiſes during the term; and allo keeping 
for 61 years ar © and maintaining ſuch edifices and buildings as ſhould ſtand upon the premi- 
* a year ee ſor upon expiration of the ſaid term ti launch and teuantable, and the 


ering e em <« leſſee his heirs and aſſigns not to part with his or their intereſt in the 


upon t : f f 
of the I. fes © premiſes without the conſent of the ſaid Earl his heirs or qſigus, and 


maintaining & giving kim or them the refuſal thereof.” Then there followed a cove- 
the buildings on * f ; ; a Fes 
EXPIRATION OP the term fliff launch and tenantable, and ef not parting with the premiſes without the lefſor's 


conſent, and giving the reſuſal to bini. 
nant 
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mnt between the parties, that for non-payment of rent within twenty- r 
one days after the days appointed the Earl his heirs or aſſigns might 254 —— 
enter and diſtrain and diſpoſe of the diſtreſſes according to law, and in arrears of 
for want of diſtreſſes to the value of the arrear might re-enter and re- ent. 
goſſeſs as of his former eſtate. Next it was provided, that if diſturb- In caſe of i/- 
ance or war ſhould happen, whereby the leſſee “ his heirs or aſſigns” 7#r9axce or 
l « war, fo as to 
might be ouſted and not able to pay the reſerved rent, no payment gun'the leffce 
ſhould be made. It. was next covenanted that the premiſes ſhould be or diſable him 
enjoyed during the term without moleſtation from the Earl his heirs 797 Paying 
executors or aſſigns. Laſtly there was a covenant for renewal for ſixty- rent to be paid. 
one years more in the words following: It is alſo ſarther covenanted Ce for 
cc f 3 « leſſcc's enjoy - 
by and between the ſaid parties, that upon the expiration of the ſaid ment. 
« term of ſixty one years, the ſaid Chriſtopher Burnell his heirs or Covenant be- 
« aſſigns ſhall then pay or cauſe to be paid, unto the fiid Earl his 590-507 
« heirs executors or aſſigns the juſt and full ſum of £40. . ſterling cur- upon expira- 


ce rent money in England as a fine, and then, upon payment of the ſaid "> ef the 


A 


term of 612 


« ſum as a fine, the ſaid Earl of Inchiquin his heirs and aſſigns ſhall years the leſ- 
ce paſs and perfect ANOTHER IMMEDIATE DEED or LEASE OF ſixty-one {te bis —4 
« years MORE in due form of law unto the ſaid Chriſtopher Burnell his mou * pay 
« heirs executors: or aſſigns at bs yearly rent and RESERVATIONS as In £40. as a fine 


- | - - T and then leſſor 
« this preſent deed indented and leaſe is agreed upon. e 


reſervations as in the original leaſe, 


This 1s a very full ſtate of the original leaſe as proved in the cauſe 
on the part of the reſpondent. But, to make the caſe completely intel- 
ligible in this very material part, an exact copy of the original leaſe ſo 
proved is added as an appendix to this caſe. | 
In the counterpart.of the leaſe, which is in the poſſeſſion of the appel- 
lants, the leaſe is dated 1oth October 1668 and the t:rm of ſixty-one 
years is made to commence from 1ſt May 1666. But this difference is. 
now become totally. immaterial; and therefore. the appellants conſent to 
have the leafe taken according to the reſpondent's proof. 
On this day Chriſtopher Burnell, grandſon of the Chriſtopher Burnell » Avg. 1723. 
the leſſee, and deriving under him, paid the renewal fine to William Fine of te- 
then Earl of Inchiquin, who was a tenant for life of the lands com- e paid ro 


3 Wiiliam Earl 
rized in the leaſe. of 1688, and was uncle of the appellant the preſent ef 1nctiquin, 
arl. uncle of tue 


pieſent Earl 
and tenant for life of the lands comprized in the leale of 26068. 


By an article of this date, William Earl of Inchiquin, after reciting 2:9 Aug. 1732. 
the before- mentioned leaſe, and that Chriſtopher Burnel', grandſon of Article by 


— X 1 1115 
the leſſee of the ſame name, had ſoon after determination ot the leaſe, 1 


that is to ſay, on the iſt of Auguſt 1729 purſuant to the ſaid covenant quin in cont. 
for renewal, paid the fine of £40. ſterling for the Earl's uſe, covenanteq <rav0n ot 


Having receiv - 
ed the fine of £40. covenanted with Chriſtopher Burnell the reipondent's father to renew for 61 years FUR - 


SUVANT to ibe coverant of renewal in the leaſe of 1668 under the ſame rents clauſes ani agreements, 
D. 2 for 


aſſigns ſhould paſs ©* another 1MMEDIATE DEED of LEASE of /ixiy-one years MORE"' at the yearly rent and . 


Wha. 
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for himſclt his heirs and aligns, that he his heirs or aſſigns would at the 

requeſt of Chriſtoper Burnell the 5 his executors adminiſtrators 

or aſſigns, renew the ſaid leaſe for ſixty-one years PURSUANT 70 the 

aforeſaid covenant of rerewal, to commence from the expiration of the 

ſaid firſt recited term of ſixty-one years unto him the ſaid Chriſtepher 

Burnell the grandſon, his executors adminiſtrators or aſſigns, under the 

fame rents clauſes covenants and agreements as in the original leaſe are 
mentioned and expreſſed. 

Michaelmas In this term, the farther term of ſixty-one years covenanted for by 

Term 279 . the faid article in 1 7.32 being expired, the appellant the preſent Earl of 

habe 4 Hoe 1 Inchiquin as equitable tenant for lite and the two other appellants as 

years under having the legal eſtate as truſtees under a private act of parliament, bring 

the article of an ejectment for the lands in queſtion in the Court of Exchequer in the. 

3 name of Thomas Liddy their feigned leſſee againſt the reſpondent and 


* & 1 the tenant in poſſeſſion, and obtain a verdict againſt him. 
reſentEarl o 
. the two other appellants who have the legal eſtate as truſtees under a private act of parlia- 


ment, bring ejectment in the name of Thomas Liddy their feigned leſſee againſt the reſpondent and obtain 
a verdict againſt him. 


11 April 1792. - The reſpondent being thus defeated at law filed his bill in Chan- 
Bill fled in cery againſt the appellants, and alſo againſt Thomas Liddy their 
OILY fecigned leſſee. In this bill the reſpondent, amongſt other. matters not 
dent, claiming neceſſary to be here ſtated, alledged, that the lands in queftion had 
a right of /27- been the eſtate of inheritance of his family ; that the Earl of Inchiquin 
3 3 who granted the leaſe in 1668 was a ſecret truſtee for them in reſpect 
third leaſe for of their being Roman Catholics ; that the leaſe of 1668. originated 
9 from ſome agreement founded on ſuch truſt; and that, even at 
renewal for the time of granting ſuch leaſe, the reſerved rent of {10. a year 
ment of a fe Was not the twentieth part of the rent which might have been ob- 
of C40. for tained. It was alſo inſiſted by the bill, that, under the covenant 
each renewal. for renewal in the leaſe of 1668 and the article of renewal in 
1732, the reſpondent was intitled to a farther renewal for ſixty- one 

years; and that the covenant of renewal ought to operate as a 

covenant for perpetual renewal of fixty-one years upon the payment of 

£40. far each renewal. Accordingly the bill of the reſpondent con- 

cluded with praying, amongſt other things, a decree againſt the appel- 

lants, for a new leafs of ſixty-one years, containing a covenant for re- 

newal at the end of that ſixty- one years, with a covenant that every new 

leaſe to be made for ever ſhould contain a covenant of renewal for the 

{ame term. | 

Anſwerof the The appellants anſwered this bill; and the appellant the Earl of 
Ppellants. Inchiquin in his anſwer denied the alledged truſt, or that it was the 
intention of the parties to the leaſe of 1668 to have paſſed any other 

intereſt in the lands comprized in it, beyond a leaſe for ſixty-one years 


with one renewal for one farther term of the ſame duration, | 1 
ue 
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Iſſue being joined in the cauſe, witneſſes were examined on each fide. Cauſe at iſſue 
But the reſpondent failed in proving the truſt alledged in his hill; and e 
the proofs on either ſide not being conſidered as material to the only 
real preſent point of the cauſe, namely the queſtion of perpetual renewal, 
it is not deemed neceſſary to give any ſtatement of them here. 

In this term the cauſe was heard before the preſent Lord Chancellor, Hilary Term 
and his Lordſhip decreed, that the appellant the Earl of Inchiquin ſhould 279+ 
on payment of a fine of £40. execute unto the reſpondent a leaſe for _ | one 
ſixty-one years of the lands in queſtion, to contain all clauſes and cove- for a farther 
nants in the original deed of leaſe of the 16th of October 1668 at the renewal. 
ſame rents and reſervations therein contained; and his Lordſhip was of 
opinion, and * accordingly decreed that the leaſe of the 16th of 
October 1668 was, under the covenant for renewal contained in it, to be 
conſtrued as renewable for ever at the expiration of every ſixty-one 
years, 

But the appellants conceiving, that they are aggrieved by this de- 


cree, appeal from the ſame ; and hope that your Lordſhips will reyerſe 
it for the following amongſt other reatons. 


The preceding Caſe is exactly as it was framed by the author of the Reaſons 
printed in this volume; and thoſe Reaſons were intended to follow the Caſe 
ſo ſtated. But after the Caſe's being out of his hands, a ſmall addition was 
properly made to his ſtatement: and the Caſe ſo added to, with the Reaſons 
newly arranged, but chiefly made out.of thoſe compoſed by the author, con- 
ſtituted the Caſe of Lord Inchiquin as printed for the Houſe of Lords of 
Ireland. When the Reaſons for his Lordſhip, as they are in this volume, 
were printed, the deſign was to give the whole of the Caſe and Reaſons as 
printed for the Iriſh Houſe of Lords. But the printed copy, of which the 
author of this volume was poſſeſſed, has been miſlaid ; and therefore he can 
only give the ſtatement part of the Caſe as prepared by himſclt. ] 


* 
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No. V.. 
HOUSE OF LORDS: 


The Mayor and Commonalty and ä 1 
Citizens of the. City of Lonpon, F Plaintiff in Error3; 


The Mayor 27 Burgeſſes of the Þ 
Borough of Lynn Recrs, com- a ee 
monly called Kinc's Erun, in Defendants in Error. 


the County of NoRrol k, 


THE CASE OF THE CORPORATION OF KING's LYNN,;. 
DEFENDANTS IN. ERROR. 


HIS Caſe originates from a writ De. Eſendo Quietum de Theolonio, 

{| that is, a writ of being quit of toll, brought in the Court of Common 
Pleas by the Corporation of London agamſt the Corporation of King's 
Eynn. As if that rare and antiquated writ would bear a folemn action, 
the Corporation of London have founded upon it a declaration, the 
object of which is to eſtabliſh an exemption of the Freemen of London, 
NON-RESIDENT. as well as reſident, from certain tolls or port duties at 
King's Lynn, of which the Corporation of that place is the. antient 


proprietor, 


Trin. Term The declaration of the Corporation of London was. in the words 
yen. following : | 


Declaration | . : 2 
dy the Corporation of London agaiuſt the Corporation of King's Lynn. 


It begins with * Norfolk, to wit, The Mayor and Burgeſſes of the Borough of Lynn 
mentioning, « Regis, commonly called King's Lynn, in the county of Norfolk, were 
that the Cor. t ſummoned to anſwer the Mayor, Commonalty, and Citizens of the City 
King's Lynn « "of London, of a plea, wherefore they REQUIRE the Citizens of the ſaid 
was ſummoned ac City to yield toll paſſage and laſtage of their goods and things within . 


to anſwer, — 
why they reguire th: Citizens of. London to yield toll within King's Lynn. 
| * the 
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the ſaid borough and the port thereof. And thereupon the ſaid It then al. 
that 


Mayor Commonalty and Citizens of the ſaid City, by Rowland Lick- he* City — 
barrow their attorney, complain: for that whereas the City of London London is 4 


is, and from time whereof the memory of man 1s not to the contrary, _ . mw 


hath been, an ancient city; and the Citizens of the ſaid City, during all ſcription, by 


the time aforeſaid, have been a body corporate and .politic, in deed 4 ˖ 1 
fact and name, by divers names of incorporation, and for divers, to 5e, 1% —4 


wit, fifty years laſt paſt, have been a body politic and corporate, by by the name 


the name of the Mayor Commonalty and Citizens of the City of London: & Sly bj 


and whereas alſo, amongſt others the liberties, free cuſtoms and pri- « monalty and 
vileges from time immemorial uſed and enjoyed by the ſaid Citizens,“ Cirizens ot 


* = . - « fy} © 
they the ſaid Citizens, from time whereof the memory of man is not « 1 


to the contrary, have been uſed, and have been accuſtomed to have It next al- 


and enjoy, and (till of right ought to have and enjoy, a certain antient —_ 


liberty and privilege, that is to ſay, that the Citizens of the ſaid City, London, a. 


and all their goods, ſhould be quit and free of and from all toll paſſage _—_ other 
© . liberties and 


and laſtage and other cuſtoms throughout the whole kingdom of privileges, 
England and the ports of the Lord the King, except only his due and have, time out 


antient cuſtom and prizes of wines; all which ſaid liberties and pri- 5 gin 


vileges have been confirmed by divers Acts of Parliament: and whereas ate accuſtom- 
our ſaid Lord the King did, by his certain writ under his great ſeal of ed. and ought 


England, command the ſaid Mayor and Burgeſſes, that they ſhould permit libered 7 — 
the ſaid Citizens to be quit of yielding ſuch. toll paſſage and laſtage privilege, that 


: 2” th d all 
and other cuſtoms as aforeſaid, of their goods and things in the ſaid hei "dad 


borough and the port thereof, on a certain day now paſſed, ſignify to ſhould be quit 


him cauſe wherefore they had not executed his commands to them, r 


for the faid purpoſe before then directed; yet the ſaid Mayor and paflage, lati- 
Burgeſſes, not * the ſaid writ of our ſaid Lord the King, have , and other 


, : , . cuſtoms 
not ſignified to him, as by the ſaid writ was commanded ; and ſince throughout 


the time of the aforeſaid writ of our ſaid Lord the King to them di- 1 
rected, to wit, on the firſt day of December in the year of our Lord ru, _ 


1787, at the borough aforeſaid, in the county aforeſaid, did difgniet his prizage of 


the ſaid Citizens on the occaſion aforeſaid, and did then and there 2 — 


REQUIRE of Oſbert Denton, James Denton, Thomas Carr, Thomas privileges are 


Turner, and Samuel Baker, Citizens of the ſaid City, and of other N * 
confirmed by 


Citizens of the ſaid City, toll paſſage and laitage, other than the cuſtom deer, Kd & 
and prizes of wines above excepted, of the goods and things of the Parliament. 
ſaid Citizens within the ſaid borough and the port thereof, in contemps 1 aN 
: ; : at the King, 
of the ſaid Lord the King, and to the damage of the ſaid Mayor Com- by writ under 


C monalty and Citizens of {, 100. ; and therefore they bring their ſuit, and %,, 


commande the 


ce ſo forth.“ ; - Corporation of 
King's * to permit the Citizens of London to be quit of ſuch toll and other cuſtoms in King's Lynn, or 
1 


to ſigni 


cauſe why not: but that the Corporation of King's Lynn, not regarding the 01 1it, tiav not lig nified 


to the King, as by writ was commanded ; and fince the writ had drfquieted the Citizens of London, and 
required of five of them, who were named, and of other Citizens of London, toll paſſage and laliage, nt 
being prizage of wine, of their goods, within King's Lypn and its port, zz-con!em/s of ihe King, and to the 
damage of the Corporation of London in :0o0!. 


To 
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Tan. Term To this declaration the Corporation of Lynn pleaded as follows: 


The Corpo And the faid Mayor and Burgeſſcs, by Joſeph Lyon their attornex, 
ration ef Lynn «© come and fay, that they the ſaid Citizens, from time whereof the 


pers n © memory of man is not to the contrary, have not been uſed and ac- 
cuſtomed to have and enjoy and ſtill of right ought not to have and 


Citizens of © 
London have « enjoy the ſaid antient liberty and privilege ; that is to ſay, that the 


„r 41 © ſaid Citizens of the ſaid City, and all their goods, ſhould be quit and 
ought not to © free of and from all toll paſſage and ras, and other cuſtoms 


liberty p « throughout the whole kingdom of England and the ports of the Lord 
privilege of r the King, except only his due and antient cuſtom and prizes of wines, 
. —_ 33 « as the ſaid Mayor Commonalty and Citizens have in their ſaid declaration 

euſtoms, ex- ahove alledged; and of this they put themſelves upon the country, 
cept. he er * And the ſaid Mayor and Burgeſſes for further plea in this 
E behalf, by leave of the Court here, for this purpoſe firſt had and ob- 


Za ge. 9 9 : 0 
2. By leave & tained, according to the form of the ſtatute in ſuch caſe made and 


of the Court, ce provided, ſay, that the ſaid Oſbert Denton, James Denton, Thomas. 


that the five 1. 
citizensnamed © Carr, Thomas Turner, and Samuel Baker, are not Citizens of the ſaid 


are not Citi- c. City of London, as the ſaid Mayor Commonalty and Citizens have 


=_ * ay ce. above in their declaration alledged; and of this they the ſaid Mayor 


ledged. « and Burgeſſes put themſelves upon the country, &c.“ 


Cauſe at iſſue. Om both of theſe pleas iſſues were joined. 


Eaſter Term The cauſe came on to be tried at the bar in the Court of Common 
2789, . , Pleas at Weſtminſter, on the 6th of May 1789; and the jury found a 
. in nc verdict for the Corporation of London on. both of the iſſues, and gave 


bar i he 
Comm Oe ſhilling damages ; which damages: the record ſtates to have been 


W afterwards. remitted- by the Corporation. of London to the Corporation 


of King's Lynn. 
Michaelmas The Court of Common Pleas. gave the following judgment: “ And 
Termfollow- « thereupon. the premiſſes being ſeen, and by the Juſtices. here fully 


ing : © underſtood, it is conſidered, that the Citizens of the ſaid City, and all 
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the Common ce, their goods, be quit of yielding ſuch toll paſſage laſtage and other 


8 ec euſtoms as aforeſaid, of their goods and things in the ſaid borough 


of London. * and port thereof, and the ſaid Mayor and Burgeſſes of the ſaid borough 


& in mercy,. &c.“ 

Eater Term The Corporation of King's Lynn ſued out a writ of error on this 
1 judgment returnable in the Court of King's Bench, and aſſigned errors 
5 generally; to which the uſual plea was pleaded, importing, that there 


of King's . 
Lynn, bring was no error cither jn the record or the judgment of the Common Pleas. 


error in the 


King's Bench. 
Trin. Term The caſe was firſt argued in the Court of King's Bench, by Mr. Ser- 


2790s jeant Runnington for the Corporation of King's Lynn, and by Mr. Gibbs. 


Fi ſt A - = 
— for the Corporation of London. 15 ; 
| | | *he- 


Bench. 
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The caſe was argued a ſecond time by Mr. Serjeant Le Blanc for Hilary Term 
King's Lynn, and by Mr. Serjeant Adair for London. — On the cloſe of Steen Argu- 
this ſecond argument, the Court of King's Bench reverſed the judgment ment inKing's 
of the Court of Common Pleas in the words following: * Whereupon, Bench. 
as well the record and proceeding aforeſaid, and the judgment there- Judgment of 
« upon given, as the matters aforeſaid by the Mayor and Burgeſſes ds the 
ce aforeſaid for errors aſſigned, being ſeen, and by the Court of our Lord judgment of 
« the King here fully underſtood, and mature deliberation being there- pj, see 
« upon had, it appears to the Court of our Lord the King here, that in 
« the record and proceedings aforeſaid, and alſo in the giving the 
ec judgment aforeſaid, there is manifeſt error. Therefore it is conſidered, 
© that the judgment aforeſaid, for the errors aforeſaid, be reverſed, 

* annulled, and entirely for nothing eſteemed ; and that the Mayor and 
« RBurgeſſes aforeſaid be reſtored to all things which they have loſt by 
ce reaſon of the ſaid judgment, &c.“ 

On this judgment of reverſal, the Corporation of London ſued out a The Corpo- 
writ of error returnable in Parliament, and aſtigned general errors againſt {92 of Lon- 
the judgment of reverſal by the King's Bench ; to which the Corporation of babes. api 
of King's Lynn pleaded generally, that there is no error in the judgment pubs 
given by the Court of King's Bench for the reverſal of the judgment 
given by the Court of CommonPleas ; and on the part of the Corporation 
of King's Lynn, it is humbly hoped, that the judgment by the Court of 
King's Bench, for the reverſal of the judgment of the Court of Common 


Pleas, will be affirmed, for the following, amongſt other 


A 


- 
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I. 


IT is ſubmitted, that the antiquated writ, De Eſendo Quietum de 
Theoloneo, to which the Corporation of London has thought fit to reſort, 
is not remedial, ſo as to bear the proceſs and pleadings of a ſolemn 
action; but is ſimply a command from the Crown, which being diſobeyed 
ought not to be followed with any thing beyond an attachment for the 
contempt. Sir Henry Finch, in his profound Diſcourſe on Law, is a 
very pointed authority to this effect. The laſt. chapter in that work Finch's Diſc. 
treats of certain ſpecial writs wherein no proceſs lieth. It begins in" 2 _ 
theſe words:“ Thus far of an action, and the ſeveral parts of it, and . 
« of writs both original and judicial that begin or proſecute the action. 
« Beſides which there are certain other originals, which are, as it were, 
t ſpecial anomalies and exceptions from the former, being not deduclory 
« to bring any matter into plea or ſolemn adlion, but only commanaatory or 
E « pro- 


xxxiv 


Sa. . 
fol. 100. a. 
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ce probibitory to do or leave ſomething undone. And therefore no proceſs 
« at all lieib in theſe writs, but only an attachment upon a contempt for not 
« executing or obeying them.” —After this introduction, Sir Henry Finch 
enumerates various writs of this ſpecial nature ; and the laſt but two of 
theſe inſtances is the writ De Eſſendo Quietum de Theoloneo. 


II. 


Should the writ De Eſendo Quietum de Theoloneo be deemed ſo reme- 
dial as to bear an action, it is ſubmitted to be a point deſerving of con- 
ſideration, whether on the face of the record there is not an error in- 
the proceſs againſt the Corporation of King's Lynn; for the record 
ſtates them to have been only ſummoned; whereas there are prece- 
dents according to which an attachment ought to have been part of 
the proceſs, 


III. 


It is apprehended to be an invincible objection againſt the Corpora- 
tion of London, that the ſort of gravamen or injury ſtated by them in 
their declaration is not actionable. They do not alledge any zaking of 
or 2. for toll by the Corporation of King's Lynn. The injury 
alledged is ſimply a claim or requiring of toll from the Citizens of Lon- 
don. In other words the action is brought, not for an actual damage, 
not for an aFual injury, but merely for damage and injury feared. It 
is then an action quia timet. But the Corporation of King's Lynn are 
adviſed, that there are only certain ſpecial caſes in which an action 
quia timet is allowed by our law; and that this writ De Eſſendo Quietum 
de Theoloneo is not of the number. Lord Coke in his Commentary upon 
Littleton thus enumerates the inſtanees of actions quia timet : — Note, 
ce that there be ſix writs in law that may be maintained, quia time, 
« before any. moleſtation, diſtreſs, or impleading ; as, 1. A man may 
« have his writ of meſne, whereof Littleton here ſpeaks, before he be 
« diſtrained. 2. A warrantia chartæ before he be impleaded. 3. A 
« monſtraverunt before any diſtreſs or vexation. 4. An audita querela 
« before any execution ſued. 5. A curia claudenda before any default 
« of incloſure. 6. A ne injuſte vexes before any diſtreſs or moleſta- 
cc tion,—And theſe be called brevia anticipantia ; writs of prevention.“ 
Hence it is plain, that the writ De Eſendo Quietum de Theoloneo did not 
occur to Lord Coke's extenſive learning, as one of the few anticipating 
writs on which an action is ſuſtainable before actual damage received. 
It is obſervable alſo, that all of the few precedents, hitherto explored 
and appealed to for the Corporation of London, ſeem to fail of ſerving 
their purpoſe in this re ſpect. The firſt of theſe is the caſe of the _ 

| 0 
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of Edward the Firſt againſt the Bailiffs of Southampton in Mr. Riley's Ril. Plac. Parl. 
. Placita Parliamentaria ; and in that caſe the Abbot of Saint Edward's '* 
Place, who was the complainant, expreſsly ſtates a diſtreſs upon his 
tenants by the bailiffs, and lays damages on that account. In the next 
- Precedent, which is the caſe of the King and divers Citizens of Lincoln 
againſt the Bailiffs of Burton, in the twenty-ſecond of the ſame reign, as 
given in Mr. Madox's Firma Burgi, the injury ſtated is the having been Mad. Firm. 
aggrieved and diſquieted by great diſtreſſes, to the damage of the Citi- Burg. 138. 
zens of Lincoln, who were joined with the King as complainants. The 
third and remaining precedent is a caſe in the King's Bench of the ſecond 
of Edward the Second, in which certain tenants of the King's manor 
of Brimmeſgrene and Norton were plaintiffs ; and on a ſearch for this 
caſe, made in conſequence of it's being cited from Lord Coke's Second 8. Int * 
Inſtitute, the record has been found, by which it appears, that the plain- AN 
tiffs alledged the making of diſtreſſes for toll and a damage thereby of Dugd. War- 
twenty pounds. With theſe precedents, originally cited for the Corpo- 9 * 
ration of London, but on this point at leaſt operating againſt themſelves, 
it may be proper to connect the chapter De Libertatibus in the ſecond Bratt. lib. is. 
book of Bratton. In that part of Bracton, notice is taken of the re- KK. 46 — * 
medy for thoſe diſquieted for toll in breach of their privilege of exemp᷑᷑᷑r- 
tion, granted to them by the Crown, But in the only action there 
ſtated for ſuch an injury, both the writ and the count ſuppoſe an actual 
damage received by the plaintiffs ; for the writ calls upon the defen- 
dants to anſwer Quare ceperunt Theolonium, and the count ſpecifies a 
DISTRESS for the toll to the damage of the plaintiffs in a certain ſum, 
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TV. 


It is alſo conceived to be an objection to the declaration of the Cor- 
poration of London in the preſent caſe, that for the injury they have 
alledged they are not the proper plaintiffs. The exemption from toll 
under the Royal grants to London, 1s conferred in favour of the indi- 
vidual Citizens of that place, and theſe are competent to defend their 
right of exemption without aid of the Corporation, The Corporation see 3. Bulftr, 
of London is not even within the benefit of the exemption : for it “ 
ſeems to have been admitted in the great caſe between Waller and 
Hanger, in the reign of James the Firſt, on the London exemption 
from priſage, that if the Chamber of London ſhould traffic, it muſt 
pay priſage ; becauſe it is in their politic capacity as a Corporation, and 
the exemption granted enures only for the Citizens in their individual 
and natural capacities, If then an injury has been done in the preſent 
caſe, it is to the particular Citizens who are named as having been diſ- 
quieted by the demand of toll. But theſe are not ſo much as co- 
plaintiffs in the action. In point of principle it appears a ſtrong pro- 


poſition to aſſert, that the Corporation of London, upon whom no de- 
E 2 mand 
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mand of toll is ſtated to have been made, and upon whom, if they had- 
traded, it is apprehended the demand would be juſtifiable, ſhall yet be 
plaintiffs for the injury from a demand of toll upon individual Citizens, 
who, if the demand is actionable, are capable of ſuing for themſelves... 
But that the Corporation of London ſhould be plaintiffs is not merely 
quite unneceſſary. The receiving of them as ſuch ſeems to lead to 
two actions and two compenſations for the ſame injury; for a recovery 
of damages by the Corporation of London might not be a bar to an 
action brought by the particular Citizens immediately affected by the 
demand of toll, Beſides, it is natural to aſk, where are the precedents. 
to be found of ſuch an action by the Corporation of any place for an. 
injury to certain of its individual Citizens? Here again the three pre- 
ecdents already referred to from Riley's Placita Parliamentaria, Madox's. 
Firma Burgi, and Lord Coke's Second Inſtitute, will not ſerve the pur- 
ſe ; for in each of them the particular perſons, who were aggrieved 
y having their right of exemption conteſted, were plaintiffs. Thus it. 
ſeems, that the interference of the London Corporation, as champions 
for fighting the cauſe of its citizens againſt the Corporation of King's. 
Lynn, is at the ſame time unneceſſary, irregular, and unprecedented.. 


_ 


V. 


Farther it is ſubmitted to be a point deſerving of attention, whether 
the ſuit in the preſent caſe ought not to have been qui tam, that is, 
whether the Corporation of London ought not to have ſued as well. 
for the King as for themſelves. Latterly indeed the Courts appear to 
have been leſs ſtrict in requiring actions qui tam, for matters including. 
a contempt of the King, than in antient times. But it is to be con- 
ſidered, that in the preſent caſe the action is not merely laid to the 
contempt of the King, but actually proceeds upon a diſobedience of the 
King's command, by a writ under the Great Seal, expreſsly recited in 
the + pot as one of the main grounds of it. It is not the caſe of 
a contempt merely virtual, but of one of the moſt direct and expreſs 
kind. Perhaps therefore it may be found not to fall within the reach of 
thoſe authorities, according to which a plaintiff has an election to ſue,. 
either for the Crown and himſelf, or for himſelf only. 


VI. | 
Laſtly, it is with very ſerious anxiety ſubmitted on the part of the 
Corporation of King's Lynn, that the declaration of the Corporation 
of London is eſſentially defective, in not ſtating, how the five Citizens, 
named as having been diſquieted by the demand of toll, are intitled to 
that denomination. More particularly. it is not alledged that they are 


both freemen and inhabitant houſeholders of London, or indeed inbabi- 
p rant 


3 
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tunis of any deſcription. From the ſilence of the declaration in this re- 
ſpect it may be inferred, that the Citizens named are neither inhabitant 
houſeholders of London, nor inhabitants in any reſpect; are not full 
and complete Citizens of London, but are perſons belonging to and 
reſident in other places, and merely connected with London by having 
purchaſed its freedom: in other words, are non-re/ident freemen. That 
this is the real fact of the caſe, will not it is preſumed be diſavowed 
on the part of the Corporation of London: for one great object of the 
preſent ſuit between London and King's Lynn is to have it ſettled, 
whether non-reſident freemen of London are within the benefit of its 
charter of exemptions from toll. It is not indeed admitted by King's 
Lynn, that the London exemption applies in any reſpe& againſt the 
King's Lynn port-duties ; becauſe as London founds upon charters, 
ſome of which are old enough to found a preſcriptive exemption, ſo on 
the other hand King's Lynn claims a preſcriptive right of toll; and thus 
if the latter can be made out, the queſtion would be, which preſcription 
ought to prevail, that is, which ſhall be preſumed to be moſt antient, 
But though this is certainly a point of controverly between the two 
Corporations, yet, from the general verdict, this point is clearly not 
open to debate on the preſent record; and beſides this, the more imme- 
diate cauſe of the preſent contention certainly was the claim of London 
to ſhelter its non-reſident freemen from payment of the King's Lynn port- 
duties. If the wiſh of the Corporation of King's Lynn had prevailed, , 
there would have been a ſpecial verdict in the preſent caſe, which would 
have brought forward this latter queſtion moſt completely and directly 
upon the record. But a general verdict having been given, the Corpo- 
ration of King's Lynn is driven, into raiſing the queſtion about the none. 
reſident freemen of London, by argument and inference from the want of 
any allegation or mention of reſidence in the pleadings. However it 
1s conceived, that the Corporation of London will ſcarce decline meet. 
ing a queſtion ſo notoriouſly a main object of their interference by in- 
ſtitution of the preſent ſuit. It is hoped alſo, that ſhould they endea- 
vour to avoid this latter queſtion, there will be found ſufficient defect 
in their declaration to juſtify forcing the point into diſcuſſion ; for it is 
ſubmitted, that where any perſons claim to be exempt from the general. 
law of the land, they ought to be very complete, diſtinct, and particular, 
in ſetting forth the facts by which they qualify themſelves for ſuch ex- 
emptions; and that merely ſtiling the five perſons, named as having 
been diſturbed by the demand of toll, Citizens, without ſpecifying how 
they are ſo qualified, is too looſe and general. On the information 
for a ſum due for priſage to the King's Farmer, in the caſe of Waller 
and Hanger, in the reign of James the Furſt, it appears from a copy 
of the original record, that the defendant who claimed benefit of the 
London exemption from priſage as executrix of a deceaſed Citizen, 


pleaded, not only that her huſband was a Clothworker of * 
/ and . 
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and had for twenty years before his death been continually commorant and 
inhabiting within London, but that ſhe the widow and executiix was a 


freewoman of London, and commorant and inhabiting there. 


Hale on Ports 
and Cuſtoms, 
part iii. 
chap - 3 


— 


An opening being thus made for introduction of this great queſtion, 
whether non-reſident freemen of London are entitled to the benefit of the 


London exemption from tolls, it is Ceemed proper, on the part of the 


Corporation of King's Lyan, to inſiſt againſt ſuch an extenſion of the 
privilege on theſe grounds: 


(1.) It is ſubmitted, that non-re/idents are neither within the words nor 
within the intention of the charters of exemption. 

In all the London charters the grant is in favour of the homines and 
Cives of London. But how can one be ſaid to be a man and Citizen of 
a place, in which he is neither houſekeeper, nor lodger, nor an inhabitant 
in any degree ? The criterion of- a Citizen 1s reality, not merely a 
name. But a Citizen without a houſe, without a family, without reſi- 
dence, is merely nominal, He wants the real qualifications. As too 
ſuch a perſon comes not within the deſcription of a Citizen, ſo he is 
clearly not within the intent of the exemption, The privilege, as Lord 
Hale properly remarks on Priſage, is not intuitu perſone, but intuitu 
loci, It is local, not perſonal, It is intended as a favour to perſons of 
one place in preference to and by way of diſtinction from perſons 
of other places. But to admit the inhabitants of all places equally, 
merely becauſe they have purchaſed the freedom of the place privileged, 
is to deſtroy the diſtinction evidently intended; is to leave room for 
putting the inhabitants of all places upon the ſame footing ; is to con- 
vert a local privilege into a perſonal one. — Beſides, other conſequences 
of holding the privilege to be independent of reftdence: are monſtrous. 
It converts a privilege of. exemption into a powwer of exempting. It tranſ- 
fers the prerogative of exempting from the Crown to the Corporation of 
London, and to every other Corporation of the kingdom having 
grants of the ſame privilege. Nay, it more than transfers the preroga- 
tive of exempting ; for it enables the ſubje&t to produce the effect of 
exemption, where the Crown cannot exempt ; that is, as againſt grantees 
of antient tolls, whoſe grants of the tolls from the Crown are prior in 
date to the Crown grant of exemption from them; for the Crown can- 
not exempt to the prejudice of exiſting grants of tolls. Farther, it 
not only deducts from the Crown the toll, which otherwiſe would be 
payable by London, and other places privileged in like manner ; but 
enables London and each of thoſe places, to annihilate all antient tolls for 
all perſons throughout the kingdom, and ſo from time to time to ren- 
der this ſpecies of revenue and property wholly unproductive both to 
the Crown and its grantees. Nay, what is even worſe, it tends to change 


one toll for another; — to detract the antient toll from us real pro- 
prietor, 
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prietor, who is generally ſubject to ſome burthen for the public benefit,. 
fuch as the maintenance of a port ; —and to ſubſtitute in its place a toll 
uncompenſated by any ſuch benefit, for the City of London and other pri- 
vileged places invading this ſpecies of property ; namely, a ſum of 
money for the purchaſe of their freedom, both in fraud of the Crown 
and its grantees of antient tolls, and to the detriment of the Citizens of 
the very place exempted. If being reſident and being a houſebolder, as 
well as being a freeman, are conſidered as part of the qualification of a 
Citizen, all this aggregate of miſchief and injuſtice is avoided. But de- 
clare that being a freeman without reſidence in any character and of any 
kind is ſufficient to exempt; and the whole of ſuch miſchief will imme- 


diately attach, 


(2.) In the next place it is ſubmitted, that all the authorities, hitherto. 
| gleaned, are pointedly againſt conſidering non reſident freemen as Ciri- 
ZENS Within theſe charter exemptions ; moſt if not all of them exclud- 
ing even re/ident free men, not being alſo houſeholders but. only inmates. 
and lodgers. 


So it was declared againſt non-reſidents, by the King with the advice Declaration in 


of the Lords in Parliament, in the eleventh of Henry the Fourth, on 1 


a conſideration of the London charter exempting from priſage of wines. der: free- 
— Thomas Chaucer, who as King's butler had the receipt of the pri- men. 

ſage duty, complained to the Lords by petition of grols abule of the gee the origi- 
London exemption from priſage. He repreſented that this franchiſe 1 
was not granted to London and the Cinque Ports, „ except to the end Faden 
e that thoſe perſons only, who DWELL and by their ſervice become CONTI- guage, in the 
© NUAL DWELLERS in thoſe places, and their children in the ſaid places Pine nos 
« born, ſhould have benefit of the ſaid franchiſe.” His petition next vol. ji. p.646. 
ſtated a groſs abuſe of and fraud upon this franchiſe by the City of Sce . ao in 
London; namely, that © in the City of London it is and has been uſed c thi. Gate, 
6 of long time, that every foreigner not free in the ſaid City, who will 

* come to the Mayor Chamberlain or the Maſters of any Trade in the 

« ſame City, and pay a ſmall ſum of money to the Chamber, or to the 

« Maſters of any Trade of the ſame City, ſhall be received into the ſaid. 

« freedom, as well as he who at all times is a continue! dweller in the 

« ſame City, notwithſtanding that be is of another town or borough, to 

« the diſinberiſon of cur ſaid Lord the King, aS WELL OF THE PRI- 

© SAGE which he ought to have of every ſuch man not free, As OF ALL. 

© OTHER CUSTOMS AND DUTIES. to our ſaid Lord the King allo from 

ce them due.” The concluſion of this petition runs thus: © May it 

e pleaſe you to conſider, how the eſtate as well of our Lord the King 

« as of his Crown may be preſerved without deſtruction or prejudice, 

& and thereupon to ordain that due remedy may be provided in that 

te reſpect, that is to ſay, by praying our Lord the King and his very 


* wile Council to fend for the Mayor and Aldermen of London, com- 
©« manding 


A 
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0e manding them as well in their own perſons as the Maſters of the 
different Trades of the ſaid City, to ceaſe in future ſo 10 grant their 
« freedom to any FOREIGNER, under peril of forfeiture of the franchiſe 0 
" 1 Cit, and alſo to REPEA File freedoms to ſuch 2 2 
* ready granted in any trade within the ſame City, if they have come 
te to the ſaid freedom in manner aforeſaid, in regard that otherwiſe, in a 
*« ſhort time, as well our ſaid lord the King who now is, as his heirs, 
* who ſhould be Kings in future, will be pisin#grITED of all their 
« friſage of wine THROUGHOUT THE WHOLE KINGDOM OF ENGLAND, 
« BY THE FREEDOM OF THE SAID CiTy or Lonpon.” To the peti- 
tion, thus forcibly concluding, the anſwer is as follows: © The King 
« will ſend for the Mayor and Aldermen of the ſaid City.; and farther 
© has DECLARED, by advice of the Lords in Parliament, that none 
* HATH 07 ENJOYS SUCH FREEDOM IN THIS CASE, if be be not a Citt- 
© zen RESIANT and DWELLING within the ſame City; and that all 
* others DWELLING in OTHER cities and boroughs or towns, &c. have 
tt and enjoy their own franchiſes to them granted, ſaving always to our 
« Lord the King his inheritance in This caſe.” — Thus emphatically 
ſpeaks this famous Partiamentary record, not to the City of London 
only, but to all other Cities and places in the kingdom having like 
privileges of exemption from priſage and other tolls and duties payable 
to the Crown. All are equally told, that ſuch privileges, as well in the 
caſe of oTHER tolls and duties às in the caſe of priſage, are LOCAL ; 
that they belong to the real inHaBiTAawnTs and DWELLERS of the places 
on which the Crown has beſtowed the privilege of exemption ; that 
ſelling or giving the freedom of London or of any other place, to per- 
ſons reſiding elſewhere, to enable their enjoyment of the ſame privi- 
lege, is not only an unavailing abuſe of their power of admitting free- 
men, but perhaps a fraud upon the Crown and ats grantees not altogether 
without dangerous conſequences to thoſe practifing it; and that /zngth 
time in practiſing ſuch fraud will not legalize it. 

With this Parliamentary declaration againſt non-ręſidents, the language 
of the Courts of Weſtminſter-hall, from the moſt antient times, to which 
this point about exemption from tolls is traceable, appears to have uni- 
formly accorded, To evince this, it is deemed proper to take a review 

| of the adjudged caſes, | 
Knoll's Caſe T. The firſt of them is Knoll's Caſe in the Exchequer, as long ago 
in the Exche- as the reign of Henry the Sixth. It is cited by Calthrop, Recorder of 
n London, in his book on the Cuſtoms of London, pages 34 and 35, 
where he explains what perſons ſhall be diſcharged under the London 
charter of the firſt of Edward the Third, which grants that no priſage of 
wine ſhall be taken from the Citizens of London. In commenting upon 
the diſtinctions and degrees of Citizens, his words run thus: The firſt is, 
he that is a Citizen of London for the bearing of offices in the City and 
* ſuch ſpecial intents; becauſe he is a freeman of the City, but not a 
« Citizen 
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« Citizen in RESIDENCY and CONTINUANCE in the City; for he inhabiteth 

ce and dwelleth out of the City. And ſuch a Citizen as this is not ſuch 

* a Citizen as ſhall enjoy the benefit and privilege to be diſcharged of 
ce the payment of priſage, according to the reſolution given in the Ex- 

ce chequer in the caſe of one Knolls, Trin. 4. Hen. 6. Rot. 14. 

e where it was ruled that one that was a Citizen and freeman of London, 
« but dwel? in Briſtol, might not partake of the benefit of this charter, 

« inſomuch that he, by reaſon of his dwelling out of the City, was only a 

Citizen to a ſpecial intent.” This ſame caſe is cited in 1. Ro. 

Rep. 140. 142. 148. and 149. particularly by Lord Chief Juſtice Coke, 

who refers for it to the Communia Placita Scaccarii of 4. Hen. 6. Roll 14 

or 18; and by his manner of ſtating the Caſe it appears, that Knolls had 
a ſhop and ſervant in London, and yet was excluded, becauſe he did not 

himſelf inhabit there. Lord Chief Juſtice Fleming and Judge Croke in 

3. Bulſtr. 9 and 4 cite the ſame caſe, 

2. The ſecond caſe is the Attorney General againſt Henry Sacheve- Caſe of Attor- 
rell and Thomas Snede, which was adjudged in the Exchequer in Eaſter 2*y-General 
44. Eliz. and began there Hil. 43. Elis. It is cited in Calthrop's Lon- tet and 
don, 35. Sir John Davis's Reports, fol. 10. 3. Bulſtrode, 5. 1. Ro, Snede, in the 
Rep. 140. 142. and by Lord Hale in his Treatiſe on Ports and Cuſ- . 
toms. According to all theſe accounts of the caſe, the point decided 
was, not merely that re/idence was neceſſary to intitle a freeman of Lon- 
don to exemption from priſage under the word cives in the London 
charter of the firſt of Henry the 'Third®; but that he muſt be a houſe- 

Helder alſo, inhabiting as an iumate being beld inſufficient, becauſe inmates 
are not full ſcot and lot men. The moſt pointed account in print of 
the point in this caſe is by Sir John Davis, which being tranſlated is as 
follows: — © The charter of London “ was allowed in the Exchequer 
« of England 44th of Elizabeth. But the queſtion there was, if a Citi- 
« zen of London, who has not a family, nor pays ſcot and lot, but 
« ſojourns in the houſe of another, ſhall have the benefir of the ſaid charter. 
c In the argument of which caſe, Coke, then Attorney-General, put this 
« difference of Citizens, viz. that there is a Citizen vomine, a Citizen re, 
« and a Citizen re et nomine, But it was reſolved that only the Citizen 
ce re et nomine, viz. he who is a freeman and allo tnnariTs and pays ſcot 
ce and lot there, ſhall be free of priſage by the ſaid charter.” But this 
caſe being important, the record itſelf has been ſearched for ; and from 
a copy of the record the caſe appears to have been to this effect: 
SirEdwardCoke Attorney-General informed for the Queen againſt Sache- 
verell and Snede, for taking and carrying away and converting to their 
own uſe five tuns of Gaſcoyne wine the preperty of the Queen ; and the 
defendants pleaded not guilty ; upon which the caſe went to a jury, 


The London charter of FE. 3. exempting from priſage ic meant. 
F who 


— abt - 


— X _ * 
_ — on 4 


— * in 1 ww 


„„ ͤ = oz 


F 

1} 

i 

* vt 
} 


| b N CT EIT on . 
- 4 « On * & 


— 


8 . 
* 


APPENDIX, No. v. 
who found a ſpecial verdict. In this verdict the charter of the firſt of 
Edward the Third, exempting the Citizens of London from priſage, is 
given verbatim. It next ſtates, that the defendants for two years paſt 
had been freemen of London, one being free of the Company of Haber- 
daſhers and the other of the Company of Mercers, and that during the 


| ſame time they were both abiding lodging and reſident within the City of 


London, but without any family or houſhold. 
taxable and liable in ſcot and lot within London, but were never taxed 


It alſo finds that they were 


or ſo burthened there. The verdict next ſtates, that they had both 
taken the oath of a freeman of London, which 1s given at length, and 
one part of which is to be contributory to all taxes {cot and lot and other 
charges as a freeman ought. Then the verdi& mentions, that the defen- 
dants on ſuch a day imported into the port of London from foreign 
parts fifty-two tuns of Gaſcoyne wine, and before ſeizure or payment of 
the Queen's priſage cauſed them to be landed and lodged in a cellar ; 
and that five of the tuns were ſeized by Lawrence Smith a Queen's 
Officer for priſage, and afterwards taken from him by the defendants. 
It was next found that for rIFTY YEARS LAST PAST 70 Citizen or freeman 
of London, inhabiting and reſiding in it as was done by the defendants, 
uſed to pay any priſage of wine to the Queen. But whether on the whole 
matter the defendants were guilty, the jury leave to the Court, aſſeſſing 
{ 50. for the five tuns and L10. for coſts againſt the defendants if the 
Court ſhould find them guilty, After this ſpecial verdict there appear 
to have been ſeveral adjournments by the Court to adviſe upon the mat- 
ter. But at length in Trinity term the forty- fourth of Elizabeth the Barons 
gave judgment againſt the defendants. —From this abridgment of the 
Latin record it is plain, that according to the ſolemn judgment of the 
Exchequer in this caſe, a freeman of London, to have benefit of the 
exemption from priſage, muſt be not only reſident, but alſo a houſeholder. 
It is alſo apparent, that the Court ſo conſtrued Cives in the charter of 
Edward the Third, in ſpite of an uninterrupted uſage of fifty years, found 
by the jury in favour of reſident freemen being only inmates and lodgers. 
Farther it is clear, that in the forty-fourth of Elizabeth there was not fo 
much as a pretenſion to have (ives in the London charter of exemption 
from priſage conſtrued as including any freeman without reſidence ; and 
that then the only point was, whether a freeman ſhould not be a houſeholder 
as well as reſident, Nor is this the whole : for the record of this caſe 
ſhews, that the oath of a freeman of London was before the Court; and 
that notwithſtanding the engagement in that oath to contribute to taxes 
and ſubmit to ſcot and lot, but which indeed 1s qualified by the very 
ſignificant addition of the words as a freeman ought, the Court would 
not diſpenſe with the fr2eman's being a reſident houſeholder. Therefore 


this record exhibits the deciſion. of the Court in a ſtronger point of _ 
againſt 
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againſt the extenſion of the privilege to reſident freemen being only 
lodgers, than any account there is of the caſe in the printed books. 

3. A third authority is the caſe of Sir Thomas Waller, a patentee Waler again 
or leſſee of the Crown for priſage of wine, againſt Francis Hanger, in Auge * 
the ninth of James the Firſt. It is reported in Calthrop's London, in 9, Jam. x. * 
1. Ro. Rep. 138. in Moor. 832. and in 3. Bulſtr. 1. There is alſo ex- h 
iſting a manuſcript report of the caſe, in a volume which is written in an 
antient hand, and heretofore belonged to the Yelverton Library. The 
caſe 1s alſo ſhortly ſtated by Lord Hale in his Treatiſe on Ports and 
Cuſtoms, and in Hardr. 302. and in Sid. 130. From a copy which 
has been obtained of the record, it appears that the cale is entered 
Faſter 9. Jam. in roll 163, and that it began in the Michaelmas term | 
preceding. It was frequently argued both at the Bar and from the 
Bench; and on account of difference of opinion amongſt the Judges, 
it ſeems to have at laſt gone off without any judgment. The general | 
point of the caſe is foreign to the preſent purpoſe ; for it was, whether 1 
the wines of a Citizen of London, who died whilſt part was at ſea and | 
whilſt other part was in the port of London, but before bulk broken, 
were exempt from priſage in the hands of the defendant his widow and | 
executrix. However, all the reports of the caſe are full of a great 
variety of matter, ſhewing the neceſſity both of being reſident and of 
being a houſeholder, to qualify a freeman of London for exemption 
from priſage. Even the defendant's own pleading implied that inha- 
biting within London was eſſential to complete the title of Citizenſhip 
for the purpoſe of their exemption ; the defendant, as in a former part if 
of theſe Reaſons has been ſtated, pointedly alledging the commorancy 
and inbabitancy of her huſband, and after his death of herſelf, ſo as to | 
ſhew that both were reſident in as well as free of London. The Judges 
and Counſel alſo appear to have been unanimous in conſidering actual 
reſidence as indiſpenſable. Nor is it a little ſingular, that though we 
have the arguments of two Chief Juſtices and five other Judges, and 
though on other points they differed molt widely; yet there is not one 
of thoſe arguments, which does not amplify upon the abſolute neceſlity 
of being a reſident houſebolder of London as well as a freeman, to con- | 
ſtitute the character of Citizen for the exemption from priſage, Even | 
Calthrop, who as Recorder of London may be preſumed to have been 
partial to its claims, in his account of this cale is full to the ſame pur- 
poſe. It would be almoſt endleſs to give the varicty of phraſes which 
the Chief Juſtices Fleming and Coke and all the other Judges ſucceſ- 
ſively uſed to, prove how indiſpenſable they deemed it to the deſcription 
of Cjvis, that the perſon claiming the privilege of exemption ſhould be a | 
reſiant, nay, a houſeholder as well as a freeman of London, Inſtead of if 
attempting ſo much, it may be ſufficicat to give Mr. Serjeant Moore's ö 
ſumming up the arguments of the Judges on this branch of the argu- 
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ment. His words, being tranſlated from the Law French, are theſe : 
« It was reſolved by ALL, that he who is Civis and liber homo, to take the 
te benefit of this privilege, ought to be free of the City, and alſo an 
© INHABITANT Within the City, and alſo to be a PATERFAMILI1AS 
« within the City. For one may be free of the City and not Civis ; as 
ce jf he removes and lives elſewhere, He may be a Gitizen by 
« habitation, and yet not free. He may be a Citizen and free, 
« and not a houſekeeper. And in all theſe caſes he ſhall not have this 
« privilege.” — Thus it 1s proved by this third authority, that, in the 
reign of James the Firſt, being an inhabitant houſeholder was fo abſo- 
lutely neceſſary to qualify a freeman of London for exemption from 
priſage as a Citizen, that not even their own Law Officer and Counſet 
would ſet up a pretenſion to the contrary, It ſhould alſo be attended to, 
that throughout the numerous arguments in this caſe, there is not any 
thing like confining this interpretation of Civis to the ſingle charter of 
London for prifage. On the contrary, there are various antient autho- 
rities, cited to ſhew that the word vis bears the ſame ſenſe, and is un- 
derſtood with the ſame reſtriction, in reſpe& to other matters and pri- 
vileges of London. A ſhort extract, from the manuſcript report in Law 
French, of this cafe of Waller and Hanger, will ſerve as an inſtance ; 
for in it Coventry, afterwards Lord Keeper, though one of the Counſet 
for extending the exemption to Mrs. Hanger the widow, is repreſented. 
as making the following admiſſion to the other ſide : “ He is not a 
« Citizen of London, if he is not a refiant there and taxable to ſcot and 
« lot. 38. AM. pl. 18. 45. E. 3. 26. 5. Hen. 7. 10. 19. For if he is 
ce not reſiant, he cannot deviſe lands in mortmain, &c.” Another in- 
ſtance is the following paſſage from Bulſtrode's report of Judge 
Houghton's argument in Waller and Hanger. After citing one Oates's 
Caſe from 38. AM. and 45. E. 3. 26. on the London cuſtom of devi- 
ſing in mortmain, Judge Houghton is made to proceed thus: And 
* there it is ſaid by Fincheden, that Citizens ought to have ſuch fran- 
ce chiſes, /cilicet, thoſe to whom ſuch franchiſes did extend, ſcilicet, 
« thoſe which were born and inheritors in the ſame City by way of 
cc heritage, or which are RESTANTS and ?zxable to ſtot and lot; and that 
« he which is not ſo ſhall not be ſaid to be a Citizen.” The ſame 
Judge, after adding other words to explain that a Citizen of London 
means one who is commorant and refiant, and ſubject to ſcot and lot, and 
liable to ſupply the places and offices there eligible, ſays, if he be not ſuch + 
a one, he ſhall not be-faid to be within the privilege of a Citizen.“ 
Lord Coke alſo, then Chief Juſtice of the King's Bench, is ſtated by 
Bulftrode to have argued generally, that a Citizen wir hour RESIDENCE. 
IS NOT IN JUDGMENT OP LAW a CITIZEN. The whole paſſage from 
this part of Lord Coke's ent-is ſo full of pertinent matter, that 
it deferves to be here ſtated. According to Bulftrode theſe. were his 


words: © (ivis is taken five manner of ways in our books. Firſt, Civis 


« re 
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te yo et non-reſidentia ; and ſuch a one is not in judgment of law a Citizen. 
« And this appears to be ſo by 35. Hen. 6. fo. 12. precipe J. B. in 
e debt, Civem Eboraci non reſidentam. 36. Hen. 6. fo. 28. Civi et pan- 
te xario Londini, and he did not dwell there: this is not good; for 
© he may be pannarius de London, and yet dwell at York, 4. E. 4. fo.10. 
« where one 1s Civis de London, and dwells in another place. And 
ce if this ſufficeth not in legis eſtimatione, non ſufficit in regis conceſſione; 
« If he be a reſident only in name, this is not good by 24. E. 3. fo. 7. 
cc 5, Hen. 7. fo. 10'& 19, If he be not a Citizen and a freeman, he 
cc cannot by the cuſtom deviſe his lands in mortmain. Alſo if he be 
te but inguilinus, this will not ſerve his turn; but he ought to be a con- 


« tinuing Citizen and reſident, He ought to have jus habitationis and 


ce jus ſocietatis. If in the interim he happens to be disfranchiſed, he ſhall 
« not then have the benefit of this diſcharge of prilage, but he ought 
« to be a continual Citizen. And if all theſe do concur in him, and 
« he continues to be Civis, then he is every way complete, and en- 
« abled to have and enjoy the benefit of this grant of diſcharge. 
« Bracton, fol. 411. comprehends all theſe in one word, ſcilicet barones 
« Londini. Here then Lord Coke not only makes the jus habitationis 


and the jus ſocietatis both equally eſſential for the London diſcharge 


from priſage, but partly infers it from their being fo for the privileges 
of Citizenſhip there. | 


xlv 


4. A fourth authority is another caſe of priſage ; namely, the cafe. Sir William 


of Sir William Waller before the Barons of the Exchequer in Michael- 


Waller's Calc 
in the Exche- 


mas, 4. Cha. 1. It is given by Lord Hale in his Treatiſe on quer, ict. 


Ports and Cuſtoms, but without the name of the defendants. There + Cha. 1. 


is not any other report of it; and the ſearch hitherto made for the 
original record has not proved ſucceſsful. However Lord Hale 
having reported the caſe puts its exiſtence beyond a doubt. Ac- 
cording to Lord Hale the general queſtion was, whether the exemption 
of the Citizens of London under the firſt of Edward the Third or other- 
wiſe, did extend to wines imported by them into. Briſtol or other the out- 

rts. Having made this to be the queſtion, he next ſtates, that after 
everal arguments. the Barons and voce reſolved: three ſeveral points. 
The firſt reſolution, was, that by ſpecial words, ſuch as infra Cruitatem: 
vel extra the King might have exempted the Citizens of London from 
priſage at the out- ports. The ſecond was, that for want of ſpecial: 
words and for other reaſons, the exemption was confined to the port 
of London. The third was that “ bona Civium muſt not be intended 
« of xvERY freeman of London;“ but that the prone mutt be, firſt 
a freeman of London, ſecondly an 1ngaBiTaxT of London, and thirdly 


a HOUSEHOLDER WITHIN THE CITY. In cxplanation of this laſt part 
of the qualification, Lord Hale adds, that an inmate is not exempt ; 
« becauſe ſuch a man contributes not lo ſeat and. lot, nor is beneficial to 
« the City; and this privilege was granted in/uitu CIVITATIS not PER- 
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% $0N x; and the grant being in diminution of the King's revenue ſhall 
e be.conſtrued as ſtrictly as may be, and the word (ivis be taken in 
« as reſtrained an expoſition as may be.” Thus according to Lord 
Hale, the Judges were again unanimous in conſtruing Civis on the Lon- 
don exemption from priſage as meaning, not the mere freeman, but 
a Freeman being alſo an inbabitant houſeholder, Thus, too, this con- 
ſtruction was again adopted, upon a reaſon, as applicable to other 
duties part of the antient revenues of the Crown, as to the prifage- 
duty; namely, that the exemption granted to the Citizens of London 
was founded upan locality. A further and auxiliary reaſon is indeed 
added to the reſolution in this laſt caſe. But that reaſon alſo applies 
with no leſs force to other antient crown- duties than to priſage; for 
in both caſes an ancient revenue to the Crown is diminiſned. | 
Wallerv.Tra= 5. The next authority applicable is a priſage caſe before the Court of 
. Exchequer, on the equity ſide, in Michaelmas, 14. Cha. 2. whillt Lord 
Cha. 2. Hale was Chief Baron. It was between Sir William Waller and Giles 
Travers, and is reported in Hardr. 301. but appears more fully from a 
copy which has been obtained of the decree. The general queſtion” in 
this caſe was the ſame as in Sir William Waller's'Caſe in the fourth of 
Charles the Firſt, namely, whether the exemption of the Citizens of 
London from priſage extends to the out- ports, or is confined to the 
port of London. When the proofs in this cauſe had been taken, and it 
came on for hearing, and the Counſel had been heard, the Court or- 
dered, that a caſe ſhould be agreed on between the Counſel on each ſide, 
and that upon this caſe there ſhould be an argument. Accordingly a 
caſe was agreed upon; and it is mentioned in the decree, that Sir Peter 
Ball argued for the plaintiff, and Mr. Serjeant Hardres for the defendant. 
Of the argument of the Counſel for the plaintiff Waller there is no re- 
port. But Mr. Serjeant Hardres gives his argument for extending the 
exemption to the out-ports very much at length : and in it great learn- 
ing is exhibited. However the determination of that Court was again 
for the patentee of the Crown, and for confining the exemption to the 
rt of London; and the Barons appear to have been unanimous ; and 
Lord Hale, then Chief Baron, in order to put the queſtion quite at reſt 
in future, ſeems to have taken great pains in framing/the decree , for it 
not only ſtates the eaſe agreed on at length, but particularly enumerates 
the grounds upon which the Court gave judgment. The general point 
decided in this caſe is foreign to the preſent conſideration. But ſeveral 
things are to be collected, which it is apprehended bear upon the point 
of reſidence : — Firſt, it appears by Hardres's Report, that the defen- 
dant pleaded himſelf to be not merely a freeman but a Citizen allo, —. 
Secondly, it appears from the caſe. ſtated in the decree, that the defen- 
dant made out his title of Citizenſhip, by proving, that, at the time of 


the importation of wines for which priſage was claimed, he was not + — 
| a free- 


= 


n r 5 r : _ 
#* - _— 4 4 * 4+ 4 „ 
# — * 9 - . © N L , 4 d 
— 12 — 2 * * 
8 7 „ 4 


APPENDIX, NO. v. xlvii 


a freeman of London, but alſo was an inhabitant dwelling in the City of 
London, and did pay ſcot and lot there, — Thirdly, according to Har- 
dres's Report, Mr. Baron Atkins, in his argument, repeated the doce 
trine of the former caſes as to the neceſſity of being an inhabitant houſe - | 
holder of London as well as a freeman. His words are theſe : “ He that 
cc enjoys this privilege muſt be ( 7vis et liber homo, free of the City and 
te an inhabitant within the City and a paterfamilias too. It he want any 
cc of thoſe qualifications, he is not entitled to this privilege, as was re- 
&« ſolved in Hanger's caſe.” — Fourthly, it appears from Hardres's ar- 
gument, that there was ſtrong evidence for the defendant, of non-payment 
of priſage by the Citizens of London at the out-ports: for he ſays, We 
« have it in proof, as far as a negative can be proved, that priſage has | 
« not been paid for Citizens goods, though imported elſewhere than at | 
<« the port of London.” This becomes material for ſhewing, that ſuch | 
negative evidence, without lomething more, will not ſuffice to rule the 
conſtruction of a charter of exemption, if the ſenſe of the words is clear 
againſt the exemption claimed. Should any reference be made on the 

art of London, to their having given ſuch negative evidence on the 
trial in the preſent caſe, it will be material to recollect, that, both in this 
laſt mentioned caſe of Waller and Travers, and in the caſe of Snede and 
Sacheverell before ſtated from the record, the exemption was in vain 
propped up by negative evidence in its favour; in the former, as 
Hardres deſcribes it, by proving non-payment, 0s far as a negative is 
capable o being proved; and in the latter, by an abſolute proof, as the 
record ſpeaks, that there had been no payment for fifty years laſt paſt. — 
Fitthly, there is a paſſage in this decree in this caſe of Waller and Tra- 
vers, which ſhews, that, both for the fake of London itſelf, and for the 
ſake of the reſt of the kingdom, the Court thought it their duty not to 
encourage the leaſt extenſion of the London exemption from priſage. 
For one of the reaſons. in the decree is, © That to conſtrue their ex- 
« emption to extend unto the wine of the Citizens of London, imported 
« by way of merchandize to the out-ports, would not only abate the 
« trade of the City, but would be a great prejudice do the trade of wines 
cc in general throughout the kingdom; for that they ſhould be thereby 
« enabled to underſell other men, and engroſs the whole trade in the 
out- ports, which cannot be preſumed to be intended.” Now the 
principle of the firſt branch of this realoning, with a little change of 
words, may be brought to bear in ſome degree againſt the general ex- 
emption of non-reſident freemen of London from tolls and duties; for 
to bring non-reſidents within ſuch privilege, is to enable the Corporation 
of London and its Companies, to deprive its real and complete Citizens 
of the excluſive benefit intended, by admitting the inhabitants of other |; 
ports and places into a participation. Thus, in one point of view, even 


London itſelf is intereſted againſt extending their charter exemptions to 
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non- reſidents; for the value of the exemption muſt diminiſh in propor- 
tion as the number of participants in it is encreaſed. Even the latter 
branch of the reaſoning of the decree is not wholly. inapplicable ; be- 
cauſe, if non-reſident freemen of London are to be exempt, then Lon- 
don, by a partial gift of its freedom to particular perſons, of particular 
places, may diſcourage trade and commerce in all others, and ſo cauſe a 
general prejudice, FIC 

To thoſe five caſes of priſage, with the accumulation of authority 
and reaſoning compriſed in them, it is thought proper to add ſome 


extracts from the writings of Lord Hale, relative to the ſame 
ſubject. 


In an original manuſcript of Lord Hale, intituled “ PREPARATORY 


«© NoTES -TOUCHING THE RIGHTS OF THE CROWN, where he writes 
upon exemption from priſage, he thus expreſſes himſelf, © This pri- 


e yilege belongs in general to the City of London, by a charter of firſt 


« of Edward the Third; to .thoſe of the Cinque Ports in reſpect of 
« their ſervice with fifty-ſeven ſhips, and to the ancient members 
«thereof; and by Caria Mercatoria to the Hanſe merchants, upon 


et their undertaking to anſwer two ſhillings per tun upon all wines by 


« them, imported. But here obſerve, 1. That no * 15 can take the 
« benefit of this privilege granted to London and the Cinque Ports, 
« unleſs he be free, and alſo conTRIBUTORY TO SCOT AND LOT, the 
« grant to London being, Qued de Vinis Civium nulla Priſa, Sc. 


And therefore Michaelmas g. Jac. inter Waller and Hanger, where a 


Citizen, owner of wines, died before the bulk broken, it was a great 


* queſtion, whether the executor ſhould have the privilege or no.“ 


This paſſage not only is expreſſed, ſo as to amount to an opinion from 
Lord Hale himſelf, that che exemption from priſage is properly con- 
ſtrued to exclude freemen of London not being actually contributory to 
ſcot and lot; but extends the ſame opinion to thoſe of the Cinque 
Ports. The grant of firſt of Edward the Third to the Cinque Ports is 
to the Barons of thoſe ports and their heirs, which is interpreted to in- 
clude all freemen of the Cinque Ports. But this extract from Lord 
Hale expreſsly puts them on the ſame footing with the Citizens of Lon- 
don; not admitting the Citizens or freemen of either place, unleſs they 
are contributory to ſcot and lot there as well as freemen. | 
In chapter 13 of the ſame manuſcript, which is on the King's 
power of ordering commerce and trade, Lord Hale writes thus, 
« Thoſe that had an exemption from prifage were, — 1. The Citizens 
« of London paying ſcot aud lot. — 2. Merchant ſtrangers, who by 
« Carta Mercatoria were exempt from priſage, paying butlerage. — 
« 3. The Barons of the Cinque Ports. Inter Communia Peſch. 7th of 
«© Edward the Third it came in queſtion, whether a merchant alien, 
« being made a freeman of Sandwich, was liable to butlerage or = 
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lt ſeems by the latter opinion he was: becauſe it was a ſum due by 
e contract of the merchants aliens in compenſation of the reriſſion of 
* other duties, or at leaſt that the Mayor and Burgefies of the port 
ce were fineable for admitting him to that liberty. But it is not adjudged,” 
— Here Lord Hale again ſtates the exemption of London from priſage, 
as a privilege confined to the real and complete Citizens of London, to 
freemen contributory to ſcot and lot there. — Something further alſo is 
brought to light by this laſt extract from Lord Hale's manuſcript. It 
is, that there may be ſuch a thing as an ab»y/e of the power of making 
Freemen : that there may be a fraud upon the Crown and the proprietors 
of ancient tolls under royal grants, by making freemen merely to avoid ſuch 
payment : and that not only freemen ſo made are excludable from the 
beneficial privileges aimed at, but perhaps the makers of them are in 
ſome way or other accountable for abuſing their franchiſe : and (till fur- 
ther, that though London and other * having like privileges may 
give or barter away their freedom, ſo far as themſelves and their own 
intereſts are concerned; yet they may not have the right of ſo acting at 
the expence of the rights and property of others. In this laſt remark, 
as to the inefficacy and. irregularity of attempting to extend the privi- 
leges and exemptions of the Citizens of London to the inhabitants of 
other places, there is little more than repetition of the doctrine, which 
Lord Hale himſelf, once more declaring his opinion againſt ſuch an 
abuſe of franchiſe, has actually and pointedly expreſſed. ., The paſlage 
meant is in page 127 of the printed volume containing Lord Hale's 
Treatiſe on Ports and Cuſtoms ; for theſe are Eis words explaining the 
extent of the priſage exemption of the Cinque Ports. It doth extend 
« only to ſuch as are TRULY members of the Cinque Ports, and pay 
© $COT AND LOT THERE. And therefore anciently thoſe of the Cinque 
« Ports were fined, if they did colourably admit any perſon tg be a free- 
* man of their ports that was in truth no inhabitant there, merely to gain 
« the privilege, 'viz. ſi advocare vuluerint aliquem de libertate ſud eſſe qui 
« non ft.” 4 | | deb 
. 8905 the whole of this laſt and grand queſtion in the preſent con- 
teſt between London and King's Lynn, it is ſubmitted for the latter, — 
that the London privilege of exemption from tolls and duties is 
LOCAL : — that none but the real and full Citizen, namely, the ſrre- 
man of London, being alſo an inhabitant houſeholder, or at leaſt an 
inhabitant, is legally participant of ſuch exemption: — that though 
by being a freeman of London a man may become a Citizen far 
certain intents, and may as ſuch be ſubject to corporation offices and 
certain other duties and payments; yet he no one can be a complete 
Citizen, a Citizen ſor all intents, a complete ſcot and lot man, a ſcot 
and lot man for parochial and other purpoſes as well as far corporation 
offices and duties, without being an inhabitant bouſekolder as well as a 
G freeman : 


2 
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freeman: — that if the grant of exemption! ſhould be otherwiſe con- 
ſtrued, inſtead of being merely a grant of exemption to the. Citizens 
of London, it would be alſo a grant enabling the Corporation and 
Companies of London to exempt the inhabitants of every place in the 
kingdom : — that if inhabitancy was not one part of the qualifica- 
tion of a Citizen on theſe exemption charters, all the antient tolls in the 
kingdom would be from time to time ſaleable and diſpoſable by Lon- 
don and every other place having like grants of exemprion, to the 
diſinheriſon of the Crown and all deriving title to ſuch property 
under royal grants: — that the caſes and authorities in reſpect to ex- 
emption from priſage of wine are direct authorities againſt including 
within the other exemption any but freemen being alſo inbabitant 
heuſebelders ; the London exemption from priſage being granted for 
the fame deſcription of perſons as the London exemption from other 
tolls and duties, and the reaſons for excluding the mere freeman being 
the ſame in both Caſes: — that to hold, that civis in the priſage 
charters deſcribed the full Citizen of London, the freeman being 
) alſo an inhabitaut houſebolder ; but that the ſame word in the charter for 
the other exemption deſcribed the half Citizen of London, the non refi- 
gent freeman; would be a monſtrous conſtruction, without the colour 
either of language or of principle to ſuſtain the diſtinction: — that 
the parliamentary record of the eleventh of Henry the Fourth excludes 
non-reſident Freemen of London, as well from the general exemp- 
tion as from the priſage one, expreſsly repreſenting the miſchief of 
any other conſtruction as the ſame on both exemptions : — that in all 
the caſes ſince there is not ſo much as a hint at a diſtinftion between 
the priſage exemption and the general exemption. in this reſpect, 
there being on the contrary a generality of language embracing both 
as within the fame principle of conſtruftion : — that, in ſo plain a 
caſe, any evidence of non-payment by the freemen of London with- 
out regard to inhabitancy ought now to be deemed as unavailing, in 
the inſtance of ozher tolls and duties, as it FORMERLY vas adjudged. 
to be in the inſtance of priſage : —and further, that to permit Lon- 
don, through its freedom, to extend its privilege of exemption to 
the inhabitants of oTHER PLAacts, would not only be ſubſtituting 
a toll to the invaders of property for toll to the real proprietors, but 
would even be ſacrificing the privileges of London itielf, that is, the 
privileges of its real and individual Citizens, to the Jucre of its Cor- 

ration and trading Companics. . 

To conclude, it is hoped on the part of King's Lynn, that the pre- 
ſent attempt by London, to make its frecdom ſubſervient to the 
purpoſe. of evading all the antient tolls of the kingdom, will be con- 
demned as an abule of franchiſe equally unavailing and unbecoming ; 
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and that the Corporation of London will be effectually reminded in the 
Janguage of Lord Coke, whilſt Chief Juſtice of the King's Bench, 
that — a CITIZEN WITHOUT RESIDENCE Is NOT A CITIZEN IN 


JUDGMENT OF LAW, 


T. ERSKINE. 
S. LE BLANC. 
FRAS. HARGRAVE. 


To the preceding Caſe for King's Lynn there was annexed by way of Appen- 
dix the followiag Extract from the Roll of Parliament of xi Hen. IV.] 


Rotul. Parl. xi Hen. IV. No. 73. 


S tres honures & tres ſages Seignrs du ceſt preſent Parlement 
monſtre Thomas Chaucer, chief Butiler nre Sr Le Roy, Coment 
toutz 


oys d'Engleterre, du temps dont memorie ne court, de lour 

droit heritage, & come parcell al Corone d'Engleterre, toutdys ount 
eſtee en poſſeſſion du lour Priſez de Vyns en cheſcun Port d'Engleterre; 
c'eſt aſſavoir, de cheſcun Nief droitement arrivant deins aſcune Port 
d'Engleterre, des Vyns de Denizeins nient franchiſes, fret de xx ton de 
Vyn ou pluys, due eſt au Roy d'avoir de cheſcun ticl Nief fret de tieux 
Vyns, 11 tons, ou 1111 pp de Vyn pur ſon droit Priſe; & de cheſcun 
Nief frete de x ton, ou en outre tan q'a xx ton, 1 ton, ou 11 pp de 
Vyn, come al chief Butiler nre dit Sr le Roy pur le temps eſteant, ou 
a ſon Lieutenant, en aſcuns des Portz d'Engleterre, pluis meillour lour 
ſemble, pur le profit n re dit Sr le Roy; deſqueux Priſes fi bn n re 87 
le Roy come toutz autres Roys ſes predeceſſours ount eſte toutdys en 
oſſeſſion, & loialment paiez deins toutz les Portz d' Engleterre, for ꝗ 
ſoulement en le Port de Londrez & les Cynk Ports; leſqueux, ſi bn ꝑ 
are dit Sr le Roy come p ſes predeceſſours, ount eſtee, & a preſent 
ſount, ency enfraunchiſes, q chun Emme, ſi bien de la Citee de Loundres 
come de les Cynk Ports, queux ſent enfraunchiſes en ycelle, purront bien & 
fraunchement aler avec lour Vyns la ou lour plerra pmye tout le 
Roialme d'Engleterre, ſanz aſcune Priſe en manere come devaunt eſt 


dit a nre dit Sr le Roy ent paier. La gue Fraunchiſe eſt ſuppoſe que per 
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naſtre dil Seigneur le Roy ne ces predeceſſours ne fuift graunte al Liews ſuis 
dilz, forque -aufyn que les gentæ ſoulement queus DEMURQNT, & que. 
leur ſervice deveignent CONTINUELL DEMURANTZ; et dita Lieux, 
& leur enfant: es ditz Lieux nes, devoient avoir bnfice du dit Franchys. 
Ft ore en la Citee du Londres eſt, & AD ESTEE USEE DE LONG 
TEMS, q cheſcun homme FOREIGN nient enfraunchiſe en la dit 
Citee, q voet venir al Mair, Chaumberleyn, ou Meſtres d'aſcune 
meſtier du meſme l Cite, pur en petit ſomme d'argent a paier a 
Chaumbre, ou a les Meſtres d'aſcune meſtier du meſme la Citee, ſerra 
accepte al dit Franchis, fi bn come celuy q ad TOUTDYS eſt 
CONTINUELL DEMUR ANT en meſme la Citee, NIENT-OBSTANT 
IL EST. D'UN AUTRE VILLE OU BURGH EN ENGLETERRE; 
en diſheriteſon de noftre dit Seigneur le Roy, fi bien de ſes Priſes, queux il 
devoit-avoir de cheſcun tiel homme nient fraunchiſe, come de TOUTZ 
AUTRES CUSTUMES ET DUTEES a are dit Sr le Roy ency p eum 
duez. Si vous pleaſe conſiderer, q fi bn Feſtat *nre dit Se Roy 
come de ſa Corone ſoit garde, ſaunz anientiſment ou prejudice ; & ſur 
ce ordiner, q due remede purra eſtre fait ceſte partie, C'eſt aſſavoir, 
de prier a n re dit Sr le Roy & a fon tres ſage Counſeil, d'@nvoir pur 
les Mair & Aldermans de la Citee de Londres, eux commandantz fi 
bien en leur Perſones, come es Meſters des diverſes meſtiers du dit 
Cite, de ceſſer de lour Franchiſe ency @ cheſcun FOREIN en avaunt 
grauntier, ſur la peril forfaiture del Franchiſe du meſme Ia Citee, Et auxi, 
de leur Franchiſes as tieux FOREINS a preſent grauntiez en cheftin meſt ior 
acins meſme la Citee de REPELER, s'ils ne fotent devenuz au dit 
Fraunchiſe en manere come devaunt eſt dit. Entendantz, q autrement 
deins brief, fi Bn n re dit Sr le Roy q'ore eſt, come ſes heirs queux 


doient eſtre Roys en apres, ſerront diſheritez de tout lour Priſes des 


i vus parmy tout le Rdialme d' Engleterre per la Franchiſes de meſme la Citce 


de Liunares. | 

Le Roy voet envoier pur les Mair et Aldermans de dite Citee. Et 
en outre ad DECLAREZ, p advys des Seig nrs en Parlement, q ui 
neil ne enjoiſe tiele I'raunchiſe en ceo cas, F il ne ſoit Citezein RECLANT 
& DEMURANT DEINS MESME LA CITEE. Ei que toutz 
autres DEMURANTZ en autres Cilees, Burghs, ou Villes, eient & en- 
joiſent leur Franchiſea eux grauntee. Sauvant tout ditz a noſtre Seigneur le 


Rey fon enheritance en CEO CAS. 


[ This Caſe of Error between London and King's Lynn was argued before 
the Houſe of Lords in April 1796. On the cloſe of the Arguments of the 
Counſel, the following queſtion was put to the Judges: namely, whether the 
matters fet forth in the record were ſufficient to intitle the plaintiffs in the 
original action to the judgment awarded in the Court of Common Pleas ? 


The Judges took ſome time to conſider this queſtion, But on the 1ſt of 
: May 
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May 1796 the Lord Chiet Juſtice of the Common Pleas delivered the unani- 
mons opinion of the ſudges in the affirmative; and upon this the Lords or- 
dered and adjudged, that the judgment of the King's Bench reverſing the. 


judgment of the Common Pleas be reverſed; that the judgment of the Com- 


mon Pleas be affirmed; and that the record be remitted. — The Lord Chief 
Juſtice of the Common Pleas gave the reaſons of the opinion of the Judges in 
a very elaborate and learned argument. This argument included the decifion 
of three points, namely, 1. That the writ de theoloneo would bear a ſolemn 
action. 2. That claim of tolls was ſufficient to ſuſtain the writ, 3. That the 
Corporation of London was ſufficiently intereſted to be plaintiffs. The rea- 
{on for confining the grounds of the opinion of the Judges to theſe three points, 
was, that the objection of want of attachment in the proceſs and the objection 
of the action's not being gui tam were not deemed proper to be infiſted upon 
in argument by the Counſel for Lyxx; and that in the opinion of the Judges 
there was not room on the record before the Lords, to raiſe the great point as 


to the right of non-reſident freemen of London to the benefit of the London 
exemption, ] | | 
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